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1 See 17 U.S.C. 115(b)(1), (c)(5) (2017); U.S. 
Copyright Office, Copyright and the Music 
Marketplace 28–31 (2015), https://
www.copyright.gov/policy/musiclicensingstudy/
copyright-and-the-music-marketplace.pdf 
(describing operation of prior section 115 license). 


2 17 U.S.C. 115(d)(1), (e)(7); see H.R. Rep. No. 
115–651, at 4–6 (describing operation of the blanket 
license and the new mechanical licensing 
collective); S. Rep. No. 115–339, at 3–6 (same). 


3 17 U.S.C. 115(d)(1), (3); 84 FR 32274 (July 8, 
2019). 


4 17 U.S.C. 115(b)(1); see H.R. Rep. No. 115–651, 
at 3 (noting ‘‘[t]his is the historical method by 
which record labels have obtained compulsory 
licenses’’); S. Rep. No. 115–339, at 3 (same); see also 
U.S. Copyright Office, Orrin G. Hatch-Bob Goodlatte 
Music Modernization Act, https://
www.copyright.gov/music-modernization/ (last 
visited Sept. 1, 2020). 


5 84 FR 49966 (Sept. 24, 2019). 
6 Id. at 49972. 


7 85 FR 22549 (Apr. 22, 2020). On the same day, 
the Office issued two other notices of proposed 
rulemaking and a notification of inquiry regarding 
separate MMA implementation issues. 85 FR 22518 
(Apr. 22, 2020); 85 FR 22559 (Apr. 22, 2020); 85 FR 
22568 (Apr. 22, 2020). All rulemaking activity, 
including public comments, as well as educational 
material regarding the Music Modernization Act, 
can currently be accessed via navigation from 
https://www.copyright.gov/music-modernization/. 
Specifically, comments received in response to the 
NOI are available at https://www.regulations.gov/
docketBrowser?rpp=25&po=0&dct=PS&D=COLC- 
2019-0002&refD=COLC-2019-0002-0001 and 
comments received in response to the NPRM are 
available at https://www.regulations.gov/ 
docketBrowser?rpp=25&so=DESC&sb=
commentDueDate&po=0&dct=PS&D=COLC-2018- 
0008. Guidelines for ex parte communications, 
along with records of such communications, are 
available at https://www.copyright.gov/rulemaking/ 
mma-implementation/ex-parte- 
communications.html. References to these 
comments are by party name (abbreviated where 
appropriate), followed by ‘‘Initial NOI Comment,’’ 
‘‘Reply NOI Comment,’’ ‘‘NPRM Comment,’’ or ‘‘Ex 
Parte Letter,’’ as appropriate. 


8 MLC NPRM Comment at 1. 
9 FMC NPRM Comment at 1. 
10 Music Reports NPRM Comment at 2. 
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[Docket No. 2020–6] 


Reporting and Distribution of Royalties 
to Copyright Owners by the 
Mechanical Licensing Collective 


AGENCY: U.S. Copyright Office, Library 
of Congress. 
ACTION: Interim rule. 


SUMMARY: The U.S. Copyright Office is 
issuing an interim rule regarding the 
obligations of the mechanical licensing 
collective to report and distribute 
royalties paid by digital music providers 
under the blanket license to musical 
work copyright owners under title I of 
the Orrin G. Hatch-Bob Goodlatte Music 
Modernization Act. After soliciting 
public comments through a notice of 
proposed rulemaking, the Office is now 
issuing regulations establishing the 
timing, form, and delivery of statements 
accompanying royalty distributions to 
musical work copyright owners. These 
regulations concern only royalty 
statements and distributions regarding 
matched uses of musical works 
embodied in sound recordings and do 
not address issues related to the 
distribution of unclaimed, accrued 
royalties. 


DATES: Effective October 19, 2020. 
FOR FURTHER INFORMATION CONTACT: 
Regan A. Smith, General Counsel and 
Associate Register of Copyrights, by 
email at regans@copyright.gov or Terry 
Hart, Assistant General Counsel, by 
email at tehart@copyright.gov. Each can 
be contacted by telephone by calling 
(202) 707–8350. 
SUPPLEMENTARY INFORMATION: 


I. Background 


Title I of the Music Modernization 
Act (‘‘MMA’’), the Musical Works 
Modernization Act, substantially 
modifies the compulsory ‘‘mechanical’’ 
license for making and distributing 
phonorecords of nondramatic musical 
works available under 17 U.S.C. 115. 
Prior to the MMA, a compulsory license 
was obtained by licensees on a per- 
work, song-by-song basis, and required 
a licensee to serve a notice of intention 
to obtain a compulsory license on the 
relevant copyright owner (or file the 
notice of intention with the Copyright 
Office if the Office’s public records did 
not identify the copyright owner and 
include an address at which notice 
could be served) and then pay 


applicable royalties accompanied by 
accounting statements.1 


The MMA amends this regime in 
multiple ways, most significantly by 
establishing a new blanket compulsory 
license that digital music providers 
(‘‘DMPs’’) may obtain to make digital 
phonorecord deliveries (‘‘DPDs’’) of 
musical works, including in the form of 
permanent downloads, limited 
downloads, or interactive streams.2 
Instead of licensing one song at a time 
by serving notices of intention on 
individual copyright owners, the 
blanket license will cover all musical 
works available for compulsory 
licensing and will be centrally 
administered by a mechanical licensing 
collective (‘‘MLC’’), which has been 
designated by the Register of 
Copyrights.3 Under the MMA, 
compulsory licensing of phonorecords 
that are not DPDs (e.g., CDs, vinyl, 
tapes, and other types of physical 
phonorecords) (the ‘‘non-blanket 
license’’) continues to operate on a per- 
work, song-by-song basis, the same as 
before.4 


On September 24, 2019, the Copyright 
Office issued a notification of inquiry 
(‘‘NOI’’) to initiate this current 
proceeding regarding implementing 
regulations for the blanket license.5 The 
Office invited public comment on 
regulations that the MMA specifically 
directs it to adopt, as well as additional 
regulations that may be necessary or 
appropriate to effectuate the new 
blanket licensing structure. Among the 
issues the notification sought comment 
on was ‘‘the MLC’s payment and 
reporting obligations with respect to 
royalties that have been matched to 
copyright owners, both for works that 
are matched at the time the MLC 
receives payment from digital music 
providers and works that are matched 
later during the statutorily prescribed 
holding period for unmatched works.’’ 6 
On April 22, 2020, the Office issued a 


notice of proposed rulemaking 
(‘‘NPRM’’) soliciting public comments 
on proposed regulations regarding those 
obligations.7 The Office received 
comments from seven parties in 
response to the NPRM and engaged in 
follow-up discussions with interested 
parties pursuant to its ex parte 
guidelines, as discussed further below. 


Commenters largely agreed that the 
NPRM generally struck the appropriate 
balance. The MLC said it ‘‘appreciates 
the Office’s consideration of the 
unprecedented licensing regime that the 
MLC is responsible to implement from 
scratch, and finds that the NPRM does 
an excellent job empowering the MLC to 
carry out the functions that it was 
designated to fulfill.’’ 8 The Future of 
Music Coalition (‘‘FMC’’) said it 
‘‘continues to appreciate the Office’s 
ongoing efforts to implement the Music 
Modernization Act in ways that accord 
with legislative intent, that demonstrate 
ongoing concern for fairness to all 
parties, that increase transparency, and 
that harmonize the public interest with 
the interests of creators, including 
songwriters and composers.’’ 9 Music 
Reports said it ‘‘enthusiastically 
endorses the overall framework and 
degree of balance generally achieved 
throughout.’’ 10 


Having carefully considered the 
comments and other record materials in 
this proceeding, the Office now issues 
an interim rule that overall closely 
follows the NPRM, but with a number 
of modifications based upon public 
comment. Most significantly, the 
interim rule clarifies the MLC’s timing 
and delivery obligations with respect to 
royalty distributions, adjusts the MLC’s 
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11 45 FR 79038, 79039 (Nov. 28, 1980). 
12 85 FR at 22551–52; S. Rep. No. 115–339, at 15 


(‘‘[T]he Register is expected to promulgate the 
necessary regulations required by the legislation in 
a manner that balances the need to protect the 
public’s interest with the need to let the new 
collective operate without over-regulation.’’). 


13 17 U.S.C. 115(d)(3)(B)(ii) (instructing the 
Register of Copyrights to periodically review 
designation of mechanical licensing collective); S. 
Rep. No. 115–339 at 5 (‘‘[T]he failure to follow the 
relevant regulations adopted by the Copyright 
Office [ ] over the prior five years should raise 
serious concerns within the Copyright Office as to 
whether that same entity has the administrative 
capabilities necessary to perform the required 
functions of the collective.’’); H.R. Rep. No. 115– 
651, at 6 (same). 


14 See, e.g., 85 FR at 22554 (‘‘[S]ignificant 
nonregulatory incentives are . . . in place to ensure 
timely distribution of royalties. For one, the MLC 
represented in its designation proposal that it 
intends to provide prompt, complete, and accurate 
payments to all copyright owners. In addition, 
because the MLC is governed by the very copyright 
owners that it will be serving, and because it must 
maintain the support of copyright owners, it shares 
their interest in prompt reporting and distribution 
(internal quotation marks omitted).’’); 17 U.S.C. 
115(d)(3)(D)(vii) (annual report requirement for 
MLC); see also MLC NPRM Comment at 2–3 (‘‘The 
MLC has a clear interest in ensuring accurate, 
transparent and timely reporting to the songwriters 
and music publishers who govern it and to whom 
it is accountable.’’); SoundExchange NPRM 
Comment at 2–3 (similar). 


15 85 FR at 22552. 
16 See, e.g., Music Reports NPRM Comment at 3 


(‘‘[I]t would be beneficial for the Office to adopt the 
proposed rule on an interim basis due to the 
intricacies of the subject matter and the further 
issues likely to arise during the MLC’s first full year 
of operation following the blanket license 
availability date.’’); The International Confederation 
of Societies of Authors and Composers (‘‘CISAC’’) 
& The International Organisation representing 
Mechanical Rights Societies (‘‘BIEM’’) NPRM 
Comment at 5 (saying it is ‘‘advisable to enable the 
Copyright Office to conduct an assessment of the 
Proposed Rulemaking after a one-year period once 
the MLC has started to operate and to further 
consult with stakeholders in order to adjust, if 
necessary, the relevant Regulation.’’). 


17 MLC NPRM Comment at 5. 
18 85 FR at 22553. 


19 SoundExchange NPRM Comment at 5 (‘‘This 
particular formulation may go too far given the 
practicalities of royalty collection and 
distribution’’). 


20 17 U.S.C. 115(c)(2)(I). 
21 While the Office agrees with SoundExchange 


that the monthly distributions should include any 
interest that has accrued pursuant to section 
115(d)(3)(G)(i)(III), it believes the rule is already 
clear that such interest is to be included with the 
payment, as indicated in § 210.29(c)(4)(iv) of the 
interim rule. See SoundExchange NPRM Comment 
at 8–9. 


22 CISAC & BIEM NPRM Comment at 4 
(suggesting a maximum deadline of 9–12 months 
‘‘from the end of the financial year in which the 
rights were collected’’); Music Reports NPRM 
Comment at 3 (proposing requirement to distribute 
royalties within 90 days following end of applicable 
month); Songwriters Guild of America, Inc. 
(‘‘SGA’’) NPRM Comment at 4 (suggesting required 
payment of royalties for matched works within 
three months of receipt). See also FMC NPRM 
Comment at 1 (supporting rule as proposed but 
expressing appreciation that the Office reserved the 
right to impose a timing requirement in the future). 


23 MLC NPRM Comment at 12. 
24 Id. 


certification requirement, and explicitly 
provides for an annual statement to 
copyright owners. Additional 
modifications are made regarding the 
timing of adjustments, the content of 
royalty statements, and the minimum 
payment threshold. 


In drafting this interim rule, the Office 
has been mindful of both its 
longstanding goals of promulgating 
practical regulations that result in 
prompt payment to copyright owners 11 
and the need to balance the principles 
identified in the NPRM: Establishing a 
minimum floor of transparency and 
accountability that songwriters and 
publishers can expect of the MLC and 
avoiding over-regulation by ensuring the 
MLC retains sufficient flexibility to ably 
implement a complex and challenging 
licensing regime.12 The success of the 
blanket license is dependent both on the 
ability of the MLC to administer the 
license fairly, transparently, and 
efficiently, and on the confidence 
songwriters and music publishers (and, 
for separate aspects, DMPs) have in the 
process. Copyright Office regulations are 
an important mechanism for ensuring 
transparency and accountability in the 
blanket licensing regime,13 but they are 
not the sole mechanism; other 
provisions in the statute as well as the 
governance of the MLC itself provides 
incentive for it to be responsive to the 
needs of copyright owners.14 


The Office has determined that it is 
prudent to promulgate this rule on an 


interim basis so that it retains some 
flexibility for responding to unforeseen 
complications in royalty reporting once 
the MLC begins distributing royalties. 
As noticed in the NPRM, adopting the 
rule on an interim basis is intended to 
‘‘facilitate adjustment on topics noticed 
in this rulemaking if necessary once the 
MLC begins issuing royalty statements 
to copyright owners.’’ 15 Multiple 
commenters supported that proposal, 
and none opposed an interim rule.16 


II. Interim Rule 
The NPRM addressed the information 


that the MLC is required to report in 
royalty statements, as well as the format 
and delivery of such statements and 
related distribution payments. The 
interim rule is intended to balance the 
primary concerns of copyright owners 
in getting prompt and accurate royalty 
payments with the operational realities 
of the MLC in administering the blanket 
license. The Office has looked to the 
existing song-by-song compulsory 
license as a baseline for the level of 
information that copyright owners 
expect under the blanket license, as well 
as the standard for accuracy in royalty 
reporting, while bearing in mind any 
relevant shortcomings of the song-by- 
song licensing regime that motivated 
passage of the MMA. 


Timing and distribution of royalties 
and royalty statements. The MLC 
commented that the proposed 
requirement to report newly reported 
royalties, newly matched royalties, and 
adjustments simultaneously ‘‘would 
cause needless operational complexity 
and reporting delays to copyright 
owners.’’ 17 The Office’s intent in 
proposing concurrent reporting was to 
‘‘minimize and simplify administration 
for both the MLC and copyright 
owners.’’ 18 Given the MLC’s response 
that concurrent reporting would instead 
make administration more difficult, the 
Office has adopted the MLC’s proposed 
language clarifying that while royalties 
in either case must be reported monthly, 


there is no requirement that the reports 
are made simultaneously. 


The Office made further updates 
related to the timing and delivery of 
royalty statements in light of the public 
comments. The interim rule has 
removed the phrase ‘‘for the month next 
preceding’’ in the provision for 
distribution of royalties based on 
comments by SoundExchange and 
supported by the MLC, emphasizing the 
practical difficulties in meeting this 
requirement.19 The aim of that language, 
carried over from the statutory 
requirements for the song-by-song 
licensing framework,20 was to indicate 
that the MLC would distribute all 
royalties that have become payable 
since the prior monthly distribution, but 
the MLC and SoundExchange suggested 
this language was ambiguous.21 In 
addition, the Office considered several 
comments that suggested adding an 
additional timing requirement and 
offered various periods, triggers, and 
exceptions upon which to base this 
requirement.22 For its part, the MLC 
opposed adding a further requirement 
that obligated the distribution of 
royalties within a certain period beyond 
establishing a monthly cadence for 
reporting, calling it ‘‘overly 
prescriptive.’’ 23 It explained that it 
‘‘already has a substantial interest in 
ensuring royalties are timely reported 
and distributed in the most efficient 
manner possible.’’ 24 It added that its 
royalty processing activities will 
‘‘depend heavily on the quality and 
timeliness of DMP usage reporting to the 
MLC’’ and sought to avoid regulatory 
language that would connect the MLC’s 
reporting obligations to external 
dependencies, such as the receipt of 
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25 Id. SoundExchange asserted in its comments 
that ‘‘[u]nder the Section 112/114 statutory licenses 
. . . it routinely receives late payments and 
reporting.’’ SoundExchange NPRM Comment at 6. 


26 MLC Ex Parte Letter Aug. 16, 2020 at 7; see 17 
U.S.C. 115(d)(3)(H)(ii). 


27 See U.S. Copyright Office, Notice of Proposed 
Rulemaking, The Public Musical Works Database 
and Transparency of the Mechanical Licensing 
Collective, Dkt. No. 2020–8, published elsewhere in 
this issue of the Federal Register. 


28 MLC NPRM Comment at 3. 


29 Id. at 3–4. 
30 Id. at 4. 
31 Id. 
32 Id. Under rules the Office is promulgating in a 


separate proceeding, DMPs may report adjustments 
in combination with their annual report of usage, 
but they are not required to do so. See U.S. 
Copyright Office, Interim Rule, Music 
Modernization Act Notices of License, Notices of 
Nonblanket Activity, Data Collection and Delivery 
Efforts, and Reports of Usage and Payment, Dkt. No. 
2020–5, published elsewhere in this issue of the 
Federal Register. 


33 The Office notes the use of the term ‘‘featured 
artist’’ as one of the required sound recording 
information fields reported on royalty statements. 
In comments responding to a separate notification 
of inquiry, the Alliance for Recorded Music 
(‘‘ARM’’) raised a concern that the term could cause 
‘‘confusion,’’ saying, ‘‘[f]rom a digital supply chain 
perspective, ‘primary artist’ is the preferred term as 
‘featured artist’ is easily confused with the term 
‘featured’ on another artist’s recording, as in Artist 
X feat. Artist Y.’’ ARM NOI Comment at 6, U.S. 
Copyright Office Dkt. No. 2020–8, available at 
https://beta.regulations.gov/document/COLC-2020- 
0006-0001. The Office appreciates ARM’s concern, 
but will continue to use the term ‘‘featured artist’’ 


to be consistent with the statute, which uses the 
term to mean the primary recording artist. See 17 
U.S.C. 115(d)(3)(E)(ii)(IV)(bb), (d)(3)(E)(iii)(I)(dd), 
(d)(4)(A)(ii)(I)(aa), (d)(10)(B)(i)(I)(aa). 


In its NPRM, the Office sought comment on 
‘‘whether it is necessary to require reporting of 
sound recording copyright owner on royalty 
statements,’’ given comments raising concerns 
about potential confusion since ‘‘the legal owner of 
a sound recording copyright is not always the same 
as the party identified as the sound recording 
copyright owner in royalty metadata currently used 
in the digital music marketplace.’’ 85 FR at 22555. 
FMC responded that this information would be ‘‘at 
minimum, potentially useful’’—particularly for self- 
published songwriters. FMC NPRM Comment at 1. 
Songwriters of North America (‘‘SONA’’) and Music 
Artists Coalition (‘‘MAC’’) supported inclusion of 
this field. SONA & MAC NPRM Comment at 4. 
SoundExchange, by contrast, recommended against 
requiring this field, citing ‘‘serious doubts about the 
MLC’s ability to report sound recording copyright 
owner accurately, because the MLC has no reason 
to track that data the way SoundExchange does’’ as 
well as ‘‘concerns about the confusion that could 
result from the MLC’s widely disseminating that 
information even if accurate, since it may not 
correspond to other source information metadata 
used in the marketplace.’’ SoundExchange NPRM 
Comment at 4 n.5. To the extent SoundExchange’s 
concerns are warranted, the Office believes they are 
better addressed in provisions addressing DMP 
records of use and/or the MLC’s public database. 
The presumption for this proceeding is that any 
information required to be included in the public 
database would be worthwhile of being reported to 
copyright owners in the royalty statements. 


34 MLC NPRM Comment App. at ii; FMC NPRM 
Comment at 2. See also Lowery Reply NOI 
Comment at 6 (‘‘[T]he MLC should be required to 
publicly post at least an aggregated version of all 
information it receives from DMPs supporting the 
calculation of royalties (transactions, TCC, 
deductions from gross, etc.). It will be impossible 
for songwriters to conduct a desktop audit of their 
statements with their accountants if key elements 
of the calculations are missing.’’). Although the 
interim rule does not, as Lowery proposed, require 
the MLC to publicly post this information, its 
provision on royalty statements will provide 
individual copyright owners with the ability to 
confirm the calculation of their royalties. 


35 37 CFR 210.16(c)(2). 
36 See U.S. Copyright Office, Interim Rule, Music 


Modernization Act Notices of License, Notices of 
Nonblanket Activity, Data Collection and Delivery 
Efforts, and Reports of Usage and Payment, Dkt. No. 
2020–5, published elsewhere in this issue of the 
Federal Register. 


37 MLC NPRM Comment at 6. 


untimely or incomplete information 
from blanket licensees.25 


After considering the comments and 
the MLC’s reported operational 
expectations, the interim rule replaces 
the phrase ‘‘for the month next 
preceding’’ with alternative language 
similar to that proposed by the MLC to 
clarify that the MLC will pay out all 
royalties ready to be distributed to 
copyright owners when the MLC makes 
its regular monthly distributions. This 
encompasses royalties that have been 
reported by DMPs and matched to 
musical works, where the musical work 
copyright owner is known and located, 
where the MLC has all the necessary tax 
and financial information from the 
copyright owner to make a payment, 
and where the royalties are not subject 
to any dispute or other legal hold. This 
approach is intended to take into 
account the role of third parties, 
including DMPs and musical work 
copyright owners, for many of the 
inputs needed by the MLC before 
royalties can be distributed. 


The Office believes that the interim 
rule strikes an appropriate balance in 
solidifying the expectation that the MLC 
will promptly pay copyright owners all 
royalties that can be paid on a monthly 
basis, while avoiding a requirement that 
may overlook the potential impact of 
dependencies outside the MLC’s 
control. The Office acknowledges the 
MLC’s statements that it has an inherent 
interest in timely payments to copyright 
owners, given that it is governed by and 
accountable to those copyright owners, 
and it is required to pay interest on 
accrued royalties for unmatched 
works.26 To promote transparency in 
the timeliness of payments, the Office is 
separately considering whether the MLC 
should be required to report average 
royalty processing and distribution 
times as part of its annual report in a 
separate rulemaking and can revisit this 
issue if warranted.27 


The MLC also objected that the 
requirement to immediately report 
adjustments on a monthly basis ‘‘could 
be tremendously burdensome.’’ 28 It 
explained that ‘‘reports of adjustment 
from DMPs are likely to relate to royalty 
pool calculations, and to therefore result 
in a recalculation of the effective per- 


play rate, which would require an 
adjustment to all distributed (and 
undistributed) royalties.’’ 29 The MLC 
also maintained it ‘‘could be extremely 
costly with little benefit to copyright 
owners.’’ 30 Instead, the MLC proposed 
that the rule only require it ‘‘to report 
adjustments to copyright owners after it 
has received the total adjustments 
reported in the annual reports of usage 
delivered to the MLC by DMPs pursuant 
to proposed regulation § 210.27(f).’’ 31 
The MLC noted that this would 
‘‘alleviate the immense administrative 
burden’’ of processing all adjustments 
immediately, though it also would not 
prevent the MLC from reporting 
adjustments more frequently than 
annually.32 The Office did not receive 
any comments suggesting there was a 
need to report adjustments monthly, or 
opposing the MLC’s proposal. 


The Office finds the MLC’s proposal 
reasonable and has adjusted the rule 
accordingly. The Office observes that 
changing the requirement to report 
adjustments at least on an annual basis 
may increase the value of the MLC 
providing a defined annual statement to 
copyright owners, as discussed below. 
As the MLC notes, an adjustment that 
affects royalty pool calculations would 
affect all previously reported royalties; 
an annual statement could significantly 
assist copyright owners—particularly 
independent songwriters and smaller 
music publishers—in reconciling their 
bookkeeping following a reported 
adjustment. 


Content. The interim rule also 
includes several adjustments to the 
content that the MLC is required to 
report in royalty statements to copyright 
owners based on unopposed comments 
it has received.33 Notably, the interim 


rule has added, at the suggestion of the 
MLC and FMC, a requirement to report 
‘‘[a] detailed and step-by-step 
accounting of the calculation of 
royalties under applicable provisions of 
part 385 of this title, sufficient to allow 
the copyright owner to assess the 
manner in which the royalty owed was 
determined and the accuracy of the 
royalty calculations, which shall 
include details on each of the 
components used in the calculation of 
the payable royalty pool.’’ 34 This 
information is provided to copyright 
owners under the song-by-song 
license.35 It will continue to be reported 
by DMPs to the MLC as part of their 
monthly reports of usage,36 and the 
MLC intends to pass along this 
information to copyright owner.37 The 
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38 Id. at 7. 
39 Id. 
40 CISAC & BIEM NPRM Comment at 4; SONA & 


MAC NPRM Comment at 4–5. 
41 The Office declines to adopt SGA’s suggestion 


that royalty splits reported on statements be subject 
to confidentiality requirements. SGA NPRM 
Comment at 6, 7. The MMA expressly forecloses the 
possibility for ownership shares of musical works 
to remain confidential because this information is 
required to be included in the public musical works 
database. 17 U.S.C. 115(d)(3)(E)(i). The Office has 
previously considered and rejected confidentiality 
requirements that would prevent disclosure and use 
of information included in Statements of Account 
under the song-by-song license. 79 FR 56190, 56206 
(Sept. 18, 2014) (noting such a proposal would have 
‘‘barred copyright owners from disclosing the 
contents of the statements of account to other 
parties who were downstream beneficiaries of the 
statutory royalties (such as songwriters entitled to 
receive a share of the royalties as part of their 
publishing contracts.)’’). The Office notes 
additionally that in a concurrent proceeding on 
confidentiality requirements, one songwriter group 
has strongly opposed placing any confidentiality 
obligations on copyright owners regarding 
information contained in royalty statements issued 
to them. SONA NPRM Comment at 3–4, U.S. 
Copyright Office Dkt. No. 2020–7, available at 
https://beta.regulations.gov/document/COLC-2020- 
0004-0001. The MLC has expressed the same 
concern in this proceeding. MLC NPRM Comment 
at 7. See generally 85 FR 22559, 22561 (Apr. 22, 
2020). 


42 85 FR at 22557–58. 
43 MLC NPRM Comment at 14. 
44 SGA NPRM Comment at 7. 


45 17 U.S.C. 115(d)(3)(C)(i)(III), (d)(3)(C)(i)(V). The 
statute also creates obligations for musical work 
copyright owners and DMPs to engage in efforts to 
provide information to the MLC. Id. at 
115(d)(3)(E)(iv), (d)(4)(B). 


46 MLC NPRM Comment at 13; see also id. (‘‘The 
Proposed Regulation is clear that it is identifying 
the minimum level of data that must be provided 
in monthly royalty statements.’’). 


47 SGA endorsed the electronic delivery of royalty 
statements by default. SGA NPRM Comment at 4– 
5. SoundExchange noted the impracticalities of 
delivering statements by paper and even email 
given the file sizes involved. SoundExchange 
NPRM Comment at 14. 


48 MLC NPRM Comment at 13 (‘‘[T]he MLC 
intends to make all information that would be 
helpful to copyright owners in a number of 
meaningful ways.’’). 


49 MLC NPRM Comment App. at iv; MLC NPRM 
Comment at 9–11 (describing potential ‘‘operational 
and cost difficulties’’ necessitating this threshold); 
see also SoundExchange NPRM Comment at 13–14 
(describing operational concern with language that 
would entitle receipt of ‘‘monthly payments by an 
expensive payment method even when the payment 
is only one cent’’). 


50 Under the non-blanket statutory license, 
licensees are required to certify to the truth of the 
statements made in monthly statements of account. 
37 CFR 210.16(f). Annual statements of account are 
required to be certified by a Certified Public 
Accountant. 37 CFR 210.17(f). 


51 SGA NPRM Comment at 8. 
52 85 FR at 22556 (citing Music Reports Initial 


NOI Comment at 5). 
53 SoundExchange NPRM Comment at 10–12. 
54 MLC NPRM Comment at 11. 
55 Id. at 11, App. at v. 
56 MLC Ex Parte Letter Aug. 16, 2020 at 6; see 


MLC NPRM Comment at 11. 
57 MLC Ex Parte Letter Aug. 16, 2020 at 5–7. 


MLC expressed concern that unless the 
regulations explicitly require it to report 
this information to copyright owners, 
the Office’s separate confidentiality 
regulations might prevent disclosure.38 
The Office has added an explicit 
requirement in the regulations to clarify 
that the accounting information would 
not be considered confidential 
information and its disclosure to 
copyright owners by the MLC could not 
be prevented under confidentiality 
regulations.39 


Several commenters suggested making 
certain content fields mandatory to 
report, including IPI, ISWC, and 
universal product code (UPC), which 
the Office has done.40 In doing so, the 
Office reiterates that the interim rule 
only establishes a floor of what the MLC 
can report, and the Office understands 
that the MLC intends to report most, if 
not all, information it receives regarding 
royalties to copyright owners.41 


The NPRM also solicited comments 
on whether the phrase ‘‘known to the 
MLC’’ is ‘‘an appropriate standard for 
triggering an obligation to report 
information that the MLC is not 
expected to have for all musical works, 
sound recordings, and/or copyright 
owners?’’ 42 The MLC responded 
affirmatively,43 while SGA disagreed 
and said the MLC should be required to 
undertake best efforts to collect 
information it does not have.44 After 
considering the comments, the Office 


has determined that ‘‘known to the 
MLC’’ is an appropriate standard for 
reporting certain types of information to 
copyright owners that the MLC may not 
necessarily have. To the extent the MLC 
has obligations to collect information 
related to identification of musical 
works and sound recordings, those 
obligations are already addressed 
elsewhere in the statute.45 To report and 
distribute royalties, the MLC will need 
sufficient information to have matched 
the royalties to the works and identified 
the copyright owner, so any efforts to 
collect information and identify works 
and copyright owners—including 
policies and procedures for verifying 
information received from third parties 
and dealing with potentially conflicting 
information—occurs at an earlier stage 
than the one addressed by this rule, and 
the information reported to copyright 
owners will presumably also connect to 
information that the MLC makes 
available through the statutorily- 
prescribed public database. 
Additionally, the MLC has commented 
that it ‘‘intends to provide as much data 
in the royalty statements as it has and 
that may be useful to copyright 
owners.’’ 46 


Delivery of royalty statements. The 
Office has clarified the provision 
regarding delivery of royalty statements 
to copyright owners to address issues 
raised by commenters. The interim rule 
provides that, by default, royalty 
statements will be delivered to 
copyright owners electronically, 
including through a password-protected 
online portal.47 The Office understands 
the MLC intends to provide a number of 
alternative types of royalty reporting at 
the request of copyright owners, but the 
interim rule states that at a minimum 
the MLC will provide a simplified 
report containing fewer data fields at the 
request of copyright owners.48 The 
interim rule has also updated this 
provision with respect to the provision 
of paper statements. As the MLC has 
requested, the provision clarifies that a 


copyright owner may request to receive 
royalty statements by mail, and the MLC 
will be obliged to send a physical copy 
in simplified or summary format upon 
request where the statement reports ‘‘a 
total royalty payable to the copyright 
owner for the month covered that is 
equal or greater than $100.’’ 49 


Certification. In a carry-over from a 
requirement of the song-by-song 
statutory licensing regime, the NPRM 
proposed to require the MLC to certify 
monthly royalty statements under the 
blanket license where the total royalties 
distributed during the period covered by 
the statement exceed $100 using one of 
two statements.50 This proposal was 
‘‘applaud[ed]’’ by SGA,51 and, as noted 
in the NPRM, had been supported by 
Music Reports in an earlier stage of 
comment.52 SoundExchange, however, 
called the requirement ‘‘unfair and 
unnecessary’’ because ‘‘the MLC simply 
cannot know if the service provider’s 
royalty calculations and usage data were 
accurate.’’ 53 The MLC voiced similar 
concerns, noting that the cost of the 
associated annual audit that would be 
required under the second proposed 
certification statement ‘‘is expected to 
exceed $100,000—an expenditure that 
was not contemplated in the MLC’s 
initial budgeting.’’ 54 The MLC proposed 
that the requirement be removed 
entirely or, alternatively, be amended 
with language suggested by the MLC,55 
which clarifies that ‘‘[t]he MLC can only 
certify its allocation and statementing 
processes.’’ 56 The MLC sought an ex 
parte meeting to agree with the concerns 
raised by SoundExchange with respect 
to the MLC’s inability to certify the 
accuracy of data on usage and royalty 
pools that emanates from the DMPs 
rather than the MLC, and proposed 
alternate language if the Office elected 
to retain the certification requirement.57 


As background, the Office notes that 
the MMA includes additional 
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58 17 U.S.C. 115(d)(4)(D). See U.S. Copyright 
Office, Copyright and the Music Marketplace 108– 
09 (2015), https://www.copyright.gov/policy/ 
musiclicensingstudy/copyright-and-the-music- 
marketplace.pdf (decrying lack of audit right); Tr. 
at 7036:14–21 (May 19, 2008), Mechanical and 
Digital Phonorecord Delivery Rate Adjustment 
Proceeding, Docket No. 2006–3–CRB DPRA, https:// 
app.crb.gov/case/viewDocument/12669 (describing 
audit process under voluntary licenses). 


59 17 U.S.C. 115(d)(3)(D)(ix)(II). 
60 Id. at 115(d)(3)(D)(ix)(II)(bb). 
61 Id. at 115(d)(3)(D)(ix)(II). 
62 Id. at 115(d)(3)(L). 
63 See, e.g., Lowery Reply NOI Comment at 7, 11. 


64 85 FR at 22556. 
65 SGA NPRM Comment at 8; FMC NPRM 


Comment at 2. 
66 SoundExchange NPRM Comment at 12–13 


(‘‘Making frequent small payments to some 
copyright owners (particularly by an expensive 
payment method) diverts resources that otherwise 
could be used to benefit royalty recipients 
generally, such as by the MLC’s hiring more 
customer service representatives, investing in 
improvements to its copyright owner portal, or 
engaging in outreach to unregistered publishers.’’). 


67 MLC Ex Parte Letter Apr. 3, 2020 at 12. 
68 MLC NPRM Comment at 8. 
69 SGA suggested lowering the payment threshold 


‘‘in light of the difficult economic times many 
music creators are facing or are about to confront 


due to the COVID–19 pandemic and its aftermath.’’ 
SGA NPRM Comment at 8. The interim rule would 
permit the MLC to do just that. 


70 MLC NPRM Comment at 9, App. at v–vi. 
71 Id. at 9 (‘‘[A]n unfettered ability to request 


royalty statements for royalties falling below the 
threshold would substantially increase the MLC’s 
processing costs and would require the MLC to 
engage in additional technological programming to 
accommodate these requests.’’). 


72 MLC NPRM Comment at 13–14. 
73 CISAC & BIEM NPRM Comment at 4. 
74 FMC NPRM Comment at 2. 
75 SGA NPRM Comment at 8–9. 
76 Id. at 9. 
77 FMC NPRM Comment at 2. 


verification mechanisms. Correcting the 
longstanding lack of an audit right 
under the old section 115 statutory 
license in contrast to voluntary 
licensing practices, it allows the MLC to 
‘‘conduct an audit of a digital music 
provider operating under the blanket 
license to verify the accuracy of royalty 
payments by the digital music provider 
to the mechanical licensing 
collective.’’ 58 And it added two separate 
audit provisions for the MLC itself. 
First, the statute requires the MLC itself 
to retain a qualified auditor to examine 
the books, records, and operation of the 
MLC beginning in the fourth full 
calendar year after initial designation of 
the MLC and every five years 
afterward.59 The auditor is required to 
prepare a report addressing ‘‘the 
implementation and efficacy of 
procedures of the mechanical licensing 
collective—(AA) for the receipt, 
handling, and distribution of royalty 
funds, including any amounts held as 
unclaimed royalties; (BB) to guard 
against fraud, abuse, waste, and the 
unreasonable use of funds; and (CC) to 
protect the confidentiality of financial, 
proprietary, and other sensitive 
information.’’ 60 The report is required 
to be delivered to the MLC’s board of 
directors and the Register of Copyrights 
and be made publicly available.61 The 
MMA also permits a copyright owner 
entitled to receive payments of royalties 
for covered activities from the 
mechanical licensing collective to 
conduct an audit of the mechanical 
licensing collective to verify the 
accuracy of royalty payments by the 
mechanical licensing collective to such 
copyright owner.62 The MMA’s 
adoption of these audit provisions had 
been praised by stakeholders, although 
some have also noted that the adopted 
language also carries limits.63 


Considering these provisions and the 
additional comments, the Office has 
retained the certification requirement, 
but with adjustments in light of the 
MLC and SoundExchange’s comments. 
As explained in the NPRM, while the 
certification of usage reports by the 
DMPs, as required by the statute, serves 


an important purpose, that certification 
does not account for the additional 
processing of statements performed by 
the MLC, and the new audit right may 
not ameliorate the value of certification 
to copyright owners, including the 
minority of owners accustomed to 
receiving monthly certifications under 
the prior song-by-song statutory 
licensing system.64 The Office 
acknowledges that it would be 
inappropriate for the MLC to certify as 
to facts and processes outside its 
control, and is therefore modifying the 
scope of the certification requirement to 
limit the statement to those facts that 
the MLC has knowledge about, as the 
MLC has proposed. The Office is also 
deferring (but not eliminating) the CPA 
review requirement for one year to 
provide time for the MLC to undertake 
a CPA examination of its processes and 
internal controls. Overall, this 
requirement is intended to assure 
copyright owners that the various inputs 
and calculations that result in a final 
royalty payment are verified, as is 
presently the case with the non-blanket 
license, although in this case the 
certification has been split to reflect the 
respective duties of the DMPs and the 
MLC. 


Payment thresholds. Several 
commenters noted that the proposed 
minimum payment thresholds of $2 for 
direct deposit, $100 for paper checks, 
and $250 for wire transfer in the NPRM 
were appropriate; 65 however, both the 
MLC and SoundExchange found them 
low.66 The MLC provided a table of 
payment thresholds from various U.S. 
and foreign collective management 
organizations and rights management 
organizations in one of its ex parte 
submissions, which helpfully provides 
data points for industry practices on this 
issue.67 Based on these submissions, the 
interim rule raises the minimum 
payment threshold for direct deposit 
from $2 to $5, as suggested by the 
MLC.68 These thresholds are ceilings; 
the MLC may in its judgment establish 
lower thresholds.69 


The interim rule adds an additional 
provision, at the MLC’s request, 
specifying that where the collective 
elects to defer the royalty payment and 
statement because the accrued royalties 
did not exceed the applicable threshold, 
if a copyright owner submits a written 
request, the mechanical licensing 
collective will make available 
information detailing the accrued 
unpaid royalties processed as of the date 
of the request, and removes the 
proposed provision that would obligate 
the MLC to pay royalties below the $5 
threshold upon such requests.70 This 
clarification is intended to promote 
operational efficiencies while still 
preserving the ability of copyright 
owners to obtain sufficient information 
with respect to accrued royalties below 
the $5 threshold.71 


Annual statements. The NPRM did 
not require the MLC to provide annual 
statements to musical work copyright 
owners, but sought comment on this 
issue. In response, the MLC agreed with 
the proposed rule’s approach, stating ‘‘a 
regulation at the outset of its operations 
requiring reporting in annual statements 
that would not, as acknowledged, 
provide any additional information 
would be overly prescriptive.’’ 72 But 
CISAC & BIEM,73 FMC,74 and SGA 75 
commented in support of requiring an 
annual statement. SGA wrote, ‘‘Annual 
Statements serve an important purpose 
for small businesses (including 
independent creators acting as their 
own music publishing entities), which 
generally lack extensive accounting 
resources and need as many available 
resources as possible in conducting 
their own annualized, internal 
bookkeeping audits.’’ 76 FMC similarly 
said annual statements ‘‘would be 
helpful for small publishers and self- 
published writers’ accounting and tax 
purposes’’ and added that ‘‘while the 
MMA did not include making 
accounting more efficient for smaller 
copyright holders as an explicit 
objective, it conforms to the overarching 
goal of creating a more functional 
ecosystem.’’ 77 
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78 See MLC Ex Parte Letter Aug. 16, 2020 at 8– 
9. 


79 Id. at 8. 
80 MLC Ex Parte Letter Aug. 16, 2020 at 8–9. 


The MLC responded to these 
comments in a follow-up ex parte 
meeting.78 There, the MLC represented 
that ‘‘it intends to provide copyright 
owners with the ability to access their 
royalty information in a number of ways 
through the MLC Portal, including to 
allow copyright owners to view reports 
of information on an annual basis.’’ 79 It 
reiterated that it does not believe 
regulations should include a formal 
requirement to provide annual reports, 
saying the best way to address 
songwriters’ needs for annual 
statements ‘‘will be by providing 
functionality in the MLC Portal that 
enables songwriters and publishers to 
view their royalty data across multiple 
periods that they select,’’ and adding 
that ‘‘[t]his approach will allow each 
copyright owner to define the start and 
end dates of these annual (or other) 
periods based on their own preferences 
(e.g., calendar year versus fiscal 
year).’’ 80 


The Office appreciates the MLC’s 
response. While its proposed approach 
is not unreasonable, the Office 
ultimately concludes that, given the 
requirement for annual statements in 
the existing song-by-song compulsory 
license, the support expressed by other 
commenters for regulatory certainty 
with respect to an annual statement 
requirement, and the MLC’s intent to 
provide the ability to generate annual 
statements, it is appropriate for the 
interim rule to include an annual 
statement requirement. As noted, other 
comments indicate that certainty of an 
annual roll-up may be beneficial to 
smaller businesses, and so the 
regulatory language requires the MLC to 
deliver a cumulative statement 
including the information reported in 
monthly statements as well as any 
adjustment. But the language adopted 
provides the MLC with flexibility in 
implementing it, and it seems it would 
not require any more from the MLC than 
what it is already planning to provide. 
But at the same time, it communicates 
a level of certainty for purpose of 
stakeholder expectations and planning, 
which is intended to further the overall 
operation of the blanket license regime. 


List of Subjects in 37 CFR Part 210 


Copyright, Phonorecords, Recordings. 


Interim Regulations 


For the reasons set forth in the 
preamble, the Copyright Office amends 
37 CFR part 210 as follows: 


PART 210—COMPULSORY LICENSE 
FOR MAKING AND DISTRIBUTING 
PHYSICAL AND DIGITAL 
PHONORECORDS OF NONDRAMATIC 
MUSICAL WORKS 


■ 1. The authority citation for part 210 
continues to read as follows: 


Authority: 17 U.S.C. 115, 702. 


Subpart B—Blanket Compulsory 
License for Digital Uses, Mechanical 
Licensing Collective, and Digital 
Licensee Coordinator 


■ 2. Add § 210.29 to read as follows: 


§ 210.29 Reporting and distribution of 
royalties to copyright owners by the 
mechanical licensing collective. 


(a) General. This section prescribes 
reporting obligations of the mechanical 
licensing collective to copyright owners 
for the distribution of royalties for 
musical works, licensed under the 
blanket license for digital uses 
prescribed in 17 U.S.C. 115(d)(1), that 
have been matched, either through the 
processing by the mechanical licensing 
collective upon receipt of a report of 
usage and royalty payment from a 
digital music provider, or during the 
holding period for unmatched works as 
defined in 17 U.S.C. 115(d)(3)(H)(i). 


(b) Distribution of royalties and 
royalty statements. (1) Royalty 
distributions shall be made on a 
monthly basis and shall include, 
separately or together: 


(i) All royalties payable to a copyright 
owner for a musical work matched in 
the ordinary course under 17 U.S.C. 
115(d)(3)(G)(i)(II); and 


(ii) All accrued royalties for any 
particular musical work that has been 
matched and a proportionate amount of 
accrued interest associated with that 
work. 


(2) Royalty distributions based on 
adjustments to reports of usage by 
digital music providers in prior periods 
shall be made by the mechanical 
licensing collective at least once 
annually, upon submission of the 
annual reports of usage by digital music 
providers reporting total adjustments to 
the mechanical licensing collective 
pursuant to § 210.27(f) and (g)(3) and 
(4). 


(3) Royalty distributions shall be 
accompanied by corresponding royalty 
statements containing the information 
set forth in paragraph (c) of this section 
for the royalties contained in the 
distribution. 


(c) Content—(1) General content of 
royalty statements. Accompanying the 
distribution of royalties to a copyright 
owner, the mechanical licensing 


collective shall provide to the copyright 
owner a statement that includes, at a 
minimum, the following information: 


(i) The period (month and year) 
covered by the statement, and the 
period (month and year) during which 
the reported activity occurred. For 
adjustments, the mechanical licensing 
collective shall report both the period 
(month and year) during which the 
original reported activity occurred and 
the date on which the digital music 
provider reported the adjustment. 


(ii) The name and address of the 
mechanical licensing collective. 


(iii) The name and mechanical 
licensing collective identification 
number of the copyright owner. 


(iv) ISNI and IPI name and 
identification number for each 
songwriter, administrator, and musical 
work copyright owner, to the extent it 
has been provided to the mechanical 
licensing collective by a copyright 
owner. 


(v) The name and mechanical 
licensing collective identification 
number of the copyright owner’s 
administrator (if applicable), to the 
extent one has been provided to the 
mechanical licensing collective by a 
copyright owner. 


(vi) Payment information, such as 
check number, automated clearing 
house (ACH) identification, or wire 
transfer number. 


(vii) The total royalty payable to the 
relevant copyright owner for the month 
covered by the royalty statement. 


(2) Musical work information. For 
each matched musical work owned by 
the copyright owner for which 
accompanying royalties are being 
distributed to that copyright owner, the 
mechanical licensing collective shall 
report the following information: 


(i) The musical work name, including 
primary and any alternative and 
parenthetical titles for the musical work 
known to the mechanical licensing 
collective. 


(ii) ISWC for the musical work, to the 
extent it is known to the mechanical 
licensing collective. 


(iii) The mechanical licensing 
collective’s standard identification 
number of the musical work. 


(iv) The administrator’s unique 
identifier for the musical work, to the 
extent one has been provided to the 
mechanical licensing collective by a 
copyright owner or its administrator. 


(v) The name(s) of the songwriter(s), 
to the extent they are known to the 
mechanical licensing collective. 


(vi) The percentage share of musical 
work owned or controlled by the 
copyright owner. 
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(vii) For each sound recording 
embodying the musical work, the 
identifying information enumerated in 
paragraph (c)(3) of this section and the 
royalty information enumerated in 
paragraph (c)(4) of this section. 


(3) Sound recording information. (i) 
For each sound recording embodying a 
musical work included in a royalty 
statement, the mechanical licensing 
collective shall report the following 
information: 


(A) The sound recording name(s), 
including all known alternative and 
parenthetical titles for the sound 
recording. 


(B) The featured artist(s). 
(ii) The mechanical licensing 


collective shall report the following 
information to the extent it is known to 
the mechanical licensing collective: 


(A) The record label name(s). 
(B) ISRC(s). 
(C) The sound recording copyright 


owner(s). 
(D) Playing time. 
(E) Album title(s) or product name(s). 
(F) Album or product featured 


artist(s), if different from sound 
recording featured artist(s). 


(G) Distributor(s). 
(H) UPC(s). 
(4) Royalty information. The 


mechanical licensing collective shall 
separately report, for each service, 
offering, or activity reported by a 
blanket licensee, the following royalty 
information for each sound recording 
embodying a musical work included in 
a royalty statement: 


(i) The name of the blanket licensee 
and, if different, the trade or consumer 
facing brand name(s) of the service(s), 
including any specific offering(s), 
through which the blanket licensee 
engages in covered activities. 


(ii) The service tier or service 
description. 


(iii) The use type (download, limited 
download, or stream). 


(iv) The number of payable units, 
including, as applicable, permanent 
downloads, plays, and constructive 
plays. 


(v) A detailed and step-by-step 
accounting of the calculation of 
royalties under applicable provisions of 
part 385 of this title, sufficient to allow 
the copyright owner to assess the 
manner in which the royalty owed was 
determined and the accuracy of the 
royalty calculations, which shall 
include details on each of the 
components used in the calculation of 
the payable royalty pool. 


(vi) The royalty rate and amount. 
(vii) The interest amount. 
(viii) The distribution amount. 
(d) Cumulative statements of account, 


and adjustments. (1) For royalties 


reported under paragraph (b)(1)(ii) of 
this section, the mechanical licensing 
collective shall provide a cumulative 
statement of account that includes, in 
addition to the information in paragraph 
(c) of this section, a clear identification 
of the total period covered and the total 
royalty payable for the period. 


(2) For adjustments reported under 
paragraph (b)(2) of this section, the 
mechanical licensing collective shall 
clearly indicate the original reporting 
period of the royalties being adjusted. 


(e) Delivery of royalty statements. (1) 
Royalty statements may be delivered 
electronically, including by providing 
access to statements through an online 
password protected portal, accompanied 
by written notification of the availability 
of the statement in the portal. 


(2) The mechanical licensing 
collective shall provide by request a 
separate, simplified report containing 
fewer data fields that may be more 
understandable for the copyright owner, 
and may provide royalty information to 
copyright owners by request in 
alternative formats. 


(3) Upon written request of the 
copyright owner, the mechanical 
licensing collective may deliver a 
physical statement by mail where the 
statement reports a total royalty payable 
to the copyright owner for the period 
covered that is equal or greater than 
$100. Royalty statements delivered by 
mail are not required to contain all 
information identified in paragraph (c) 
of this section, but may instead provide 
information in a simplified or summary 
format. 


(f) Clear statements. The information 
required by paragraph (c) of this section 
requires intelligible, legible, and 
unambiguous statements in the royalty 
statements without incorporation of 
facts or information contained in other 
documents or records. 


(g) Certification. (1) Each royalty 
statement in which the total royalty 
payable to the relevant copyright owner 
for the month covered is equal to or 
greater than $100 shall be accompanied 
by: 


(i) The name of the person who is 
signing and certifying the statement. 


(ii) A signature of a duly authorized 
officer of the mechanical licensing 
collective. 


(iii) The date of signature and 
certification. 


(iv) The title or official position held 
by the person who is signing and 
certifying the statement. 


(v) The following statement: This 
statement was prepared by the 
Mechanical Licensing Collective and/or 
its agent using processes and internal 
controls that were suitably designed to 


generate monthly statements that 
accurately allocate royalties using usage 
and royalty information provided by 
digital music providers and musical 
works information as reflected in the 
Mechanical Licensing Collective’s 
musical works database. 


(2) Beginning in the first calendar year 
following the license availability date, 
the certification must also include a 
statement establishing that such 
processes and internal controls were 
subject to an examination, during the 
past year, by a licensed Certified Public 
Accountant in accordance with the 
attestation standards established by the 
American Institute of Certified Public 
Accountants, the opinion of whom was 
that the processes and internal controls 
were so suitably designed. 


(h) Reporting threshold. (1) Subject to 
paragraph (h)(2) of this section, a 
separate royalty statement shall be 
provided for each month during which 
there is any activity relevant to the 
distribution of royalties under the 
blanket license. 


(2) Royalties under the blanket license 
shall not be considered payable, and no 
royalty statement shall be required, 
until the cumulative unpaid royalties 
collected for the copyright owner equal 
at least one cent. Moreover, in any case 
in which the cumulative unpaid 
royalties under the blanket license that 
would otherwise be distributed by the 
mechanical licensing collective to the 
copyright owner are less than $5 if the 
copyright owner receives payment by 
direct deposit, $100 if the copyright 
owner receives payment by physical 
check, or $250 if the copyright owner 
receives payment by wire transfer, the 
mechanical licensing collective may 
choose to defer the payment date for 
such royalties and provide no royalty 
statements until the earlier of the time 
for rendering the royalty statement for 
the month in which the unpaid royalties 
under the blanket license for the 
copyright owner exceed the threshold, 
at which time the mechanical licensing 
collective may provide one statement 
and payment covering the entire period 
for which royalty payments were 
deferred. 


(3) Where the mechanical licensing 
collective elects to defer the royalty 
payment and statement to a copyright 
owner pursuant to paragraph (h)(2) of 
this section because the accrued 
royalties did not exceed the applicable 
threshold, and if a copyright owner 
submits a written request, the 
mechanical licensing collective shall 
make available to that copyright owner 
information detailing the accrued 
unpaid royalties processed as of the date 
of the request. 
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(4) If the mechanical licensing 
collective is required, under applicable 
tax law and regulations, to make backup 
withholding from its payments required 
hereunder, the mechanical licensing 
collective shall indicate the amount of 
such withholding on the royalty 
statement or on or with the distribution. 


(i) Annual statement. The mechanical 
license collective shall provide an 
annual statement by electronic means to 


any copyright owner who has received 
at least one royalty statement under 
paragraph (h)(1) of this section in the 
calendar year preceding. The annual 
statement shall include a cumulative 
statement of the information reported in 
the monthly royalty statements in the 
year preceding, as well as a statement of 
any adjustments to royalty distributions 
reported in the year preceding. 


Dated: September 3, 2020. 
Maria Strong, 
Acting Register of Copyrights and Director 
of the U.S. Copyright Office. 


Approved by: 


Carla D. Hayden, 
Librarian of Congress. 
[FR Doc. 2020–20079 Filed 9–16–20; 8:45 am] 


BILLING CODE 1410–30–P 
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1 Public Law 115–264, 132 Stat. 3676 (2018). 


2 As permitted under the MMA, the Office 
designated a digital licensee coordinator (‘‘DLC’’) to 
represent licensees in proceedings before the 
Copyright Royalty Judges (‘‘CRJs’’) and the Office, 
to serve as a non-voting member of the MLC, and 
to carry out other functions. 17 U.S.C. 115(d)(5)(B); 
84 FR 32274 (July 8, 2019); see also 17 U.S.C. 
115(d)(3)(D)(i)(IV), (d)(5)(C). 


3 85 FR 58114 (Sept. 17, 2020). 
4 37 CFR 210.24(b)(8), 210.25(b)(6), 210.27(c)(5), 


210.28(c)(5). 
5 84 FR 49966 (Sept. 24, 2019). 
6 85 FR 22518 (Apr. 22, 2020). 
7 Guidelines for ex parte communications, along 


with records of such communications, including 
those referenced herein, are available at https://
www.copyright.gov/rulemaking/mma- 
implementation/ex-parte-communications.html. All 
rulemaking activity, including public comments, as 
well as educational material regarding the Music 
Modernization Act, can currently be accessed via 
navigation from https://www.copyright.gov/music- 
modernization/. 


8 See DLC Ex Parte Letter Nov. 10, 2020 at 4–7. 


Marine Corps Reserve: Director, Marine 
Corps Individual Reserve Support Activity 
(MCIRSA), 2000 Opelousas Ave., New 
Orleans, LA 70114, https://
www.marforres.marines.mil/Major- 
Subordinate-Commands/Force- 
Headquarters-Group/Marine-Corps- 
Individual-Reserve-Support-Activity/ 


Air Force Reserve: Commander, Air Reserve 
Personnel Center/DPAM, 18420 E. Silver 
Creek Ave., Bldg. 390, MS 68, Buckley 
AFB, CO 80011, https://
www.arpc.afrc.af.mil/ 


Coast Guard Reserve: Commander (PSC– 
RPM), U. S. Coast Guard Personnel Service 
Center, 2703 Martin Luther King Jr Ave. 
SE, Stop 7200, Washington, DC 20593– 
7200, https://www.dcms.uscg.mil/Our- 
Organization/Assistant-Commandant-for- 
Human-Resources-CG–1/Personnel- 
Service-Center-PSC/Reserve-Personnel- 
Management-PSC–RPM/ 


Army and Air National Guard: Submit 
petitions to the Adjutant General of the 
appropriate State, Territory, or the District 
of Columbia. 


Dated: December 21, 2020. 
Patricia L. Toppings, 
OSD Federal Register Liaison Officer, 
Department of Defense. 
[FR Doc. 2020–28646 Filed 12–22–20; 4:15 pm] 


BILLING CODE 5001–06–P 


LIBRARY OF CONGRESS 


U.S. Copyright Office 


37 CFR Part 210 


[Docket No. 2020–5] 


Music Modernization Act Notices of 
License, Notices of Nonblanket 
Activity, Data Collection and Delivery 
Efforts, and Reports of Usage and 
Payment 


AGENCY: U.S. Copyright Office, Library 
of Congress. 
ACTION: Supplemental interim rule with 
request for comments. 


SUMMARY: The U.S. Copyright Office is 
amending its regulations governing 
certain reporting requirements of digital 
music providers and significant 
nonblanket licensees pursuant to title I 
of the Orrin G. Hatch-Bob Goodlatte 
Music Modernization Act. This 
amendment will create a temporary 
exception to certain provisions 
concerning the reporting of information 
about permanent download pass- 
through licenses in light of recent 
requests that an accommodation to 
current reporting rules be made to avoid 
potential market disruption. Based on 
these requests received following the 
adoption of the current requirements, 
the Copyright Office has determined 
that there is a legitimate need to make 


this amendment effective immediately 
to govern these matters while it 
considers further potential adjustments. 
The Copyright Office solicits public 
comment on how, or whether, it should 
further adjust these particular reporting 
requirements. 
DATES: The supplemental interim rule is 
effective December 28, 2020. Written 
comments must be received no later 
than 11:59 p.m. Eastern Time on 
January 27, 2021. 
ADDRESSES: For reasons of Government 
efficiency, the Copyright Office is using 
the regulations.gov system for the 
submission and posting of public 
comments in this proceeding. All 
comments are therefore to be submitted 
electronically through regulations.gov. 
Specific instructions for submitting 
comments are available on the 
Copyright Office’s website at https://
www.copyright.gov/rulemaking/mma- 
notices-reports/. If electronic 
submission of comments is not feasible 
due to lack of access to a computer and/ 
or the internet, please contact the 
Copyright Office using the contact 
information below for special 
instructions. 
FOR FURTHER INFORMATION CONTACT: 
Regan A. Smith, General Counsel and 
Associate Register of Copyrights, by 
email at regans@copyright.gov, Jason E. 
Sloan, Assistant General Counsel, by 
email at jslo@copyright.gov, or 
Cassandra G. Sciortino, Attorney- 
Advisor, by email at csciortino@
copyright.gov. Each can be contacted by 
telephone by calling (202) 707–8350. 
SUPPLEMENTARY INFORMATION: 


I. Background 
On October 11, 2018, the President 


signed into law the Orrin G. Hatch-Bob 
Goodlatte Music Modernization Act 
(‘‘MMA’’) which, among other things, 
substantially modifies the compulsory 
‘‘mechanical’’ license for making and 
distributing phonorecords of 
nondramatic musical works under 17 
U.S.C. 115.1 It does so by switching 
from a song-by-song licensing system to 
a blanket licensing regime that will 
become available on January 1, 2021 
(the ‘‘license availability date’’), and 
will be administered by a mechanical 
licensing collective (‘‘MLC’’) designated 
by the Copyright Office (the ‘‘Office’’). 
Digital music providers (‘‘DMPs’’) will 
be able to obtain the new compulsory 
blanket license to make digital 
phonorecord deliveries (‘‘DPDs’’) of 
musical works, including in the form of 
permanent downloads, limited 
downloads, or interactive streams 


(referred to in the statute as ‘‘covered 
activity’’ where such activity qualifies 
for a compulsory license), subject to 
compliance with various requirements, 
including reporting obligations.2 DMPs 
may also continue to engage in those 
activities solely through voluntary, or 
direct, licensing with copyright owners, 
in which case the DMP may be 
considered a significant nonblanket 
licensee (‘‘SNBL’’) under the statute, 
subject to separate reporting obligations. 


On September 17, 2020, the Office 
issued an interim rule adopting 
regulations concerning certain types of 
reporting required under the statute 
after the license availability date: 
Notices of license and reports of usage 
by DMPs, and notices of nonblanket 
activity and reports of usage by SNBLs.3 
Those interim regulations include 
requirements to report certain 
information about certain permanent 
download licenses.4 They were adopted 
to help ensure that the MLC receives 
sufficient information to be able to 
fulfill its statutory obligations, including 
under section 115(d)(3)(G)(i)(I)(bb), and 
to effectuate the reporting requirements 
of section 115(d)(4)(A)(ii)(II). The Office 
assumes familiarity with the interim 
rule and all related Federal Register 
documents. 


After the adoption of these rules, 
which involved multiple rounds of 
public comments through a notification 
of inquiry,5 notice of proposed 
rulemaking,6 and an ex parte 
communications process,7 the DLC 
raised a new concern with respect to the 
applicability of these particular 
reporting provisions to ‘‘pass-through’’ 
licenses for permanent downloads.8 The 
DLC explained that ‘‘all [DMPs 
operating] download stores operate 
exclusively under so-called ‘pass- 
through’ licenses received from record 
labels, where the label obtains the 
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9 Id. at 4. 
10 See H.R. Rep. No. 115–651, at 4 (2018) 


(‘‘Subsection (b)(3) maintains the ‘pass-through’ 
license for record labels to obtain and pass through 
mechanical license rights for individual permanent 
downloads. Under the Music Modernization Act, a 
record label will no longer be eligible to obtain and 
pass through a Section 115 license to a digital 
music provider to engage in activities related to 
interactive streams or limited downloads.’’); S. Rep. 
No. 115–339, at 4 (2018); Report and Section-by- 
Section Analysis of H.R. 1551 by the Chairmen and 
Ranking Members of Senate and House Judiciary 
Committees, at 3 (2018), https://www.copyright.gov/ 
legislation/_conference_report.pdf; U.S. Copyright 
Office, Copyright and the Music Marketplace at 27– 
28 (2015), https://www.copyright.gov/policy/ 
musiclicensingstudy/copyright-and-the-music- 
marketplace.pdf (describing previous pass-through 
licensing practices). 


11 17 U.S.C. 115(e)(12). 
12 See id. at 115(d)(9)(C). 
13 DLC Ex Parte Letter Nov. 10, 2020 at 4–6. 


14 Id. at 5–6. 
15 DLC & MLC Ex Parte Letter Dec. 9, 2020 at 4, 


add. B. 
16 Id. at 4. 
17 Because of the short amount of time remaining 


before the January 1, 2021 license availability date, 
the Office finds there is good cause to adopt the 
temporary supplemental interim rule without 
public notice and comment, and to make it effective 
immediately upon publication. See 5 U.S.C. 
553(b)(3)(B), (d)(3); see also DLC & MLC Ex Parte 
Letter Dec. 9, 2020 at 4 (supporting adoption of a 
temporary rule while the Office further considers 
this issue and agreeing that ‘‘allowing the existing 
rules to go into effect without alteration would 
cause market disruption for permanent download 
offerings’’). 


18 DLC & MLC Ex Parte Letter Dec. 9, 2020 at 4. 
19 DLC Ex Parte Letter Nov. 10, 2020 at 6–7. 
20 A ‘‘voluntary license’’ is a defined term under 


17 U.S.C. 115(e)(36). 


mechanical licenses from musical work 
copyright owners and then authorizes 
downstream distributors to make and 
distribute permanent downloads.’’ 9 The 
Office notes that this reflects that the 
scope of ‘‘pass-through’’ licensing under 
section 115 shrank under the MMA, 
which eliminated the ability of record 
labels to ‘‘pass-through’’ section 115 
licenses for streaming or limited 
downloads.10 


The underlying mechanical license 
pursuant to which the DMP has been 
given authority for permanent 
downloads by a record label can be a 
compulsory license or a voluntary 
license. Under the MMA, the 
compulsory version is defined as an 
‘‘individual download license,’’ which 
is ‘‘a compulsory license obtained by a 
record company to make and distribute, 
or authorize the making and distribution 
of, permanent downloads embodying a 
specific individual musical work.’’ 11 
The non-compulsory version (a 
‘‘voluntary pass-through license’’) does 
not appear to be directly addressed by 
the MMA, but in general the MMA 
provides for preexisting voluntary 
licenses to remain in effect after the 
license availability date.12 


The DLC raised the concern that the 
relevant reporting requirements set forth 
in the interim regulations require DMPs 
and SNBLs operating under the 
authority of pass-through licenses to 
report certain information about such 
licenses, including identification and 
contact information for relevant musical 
work copyright owners that they do not 
have.13 The DLC stated that: 


This information is not provided by record 
labels to download stores through existing 
reporting mechanisms . . . and for this to 
occur would require record labels and digital 
music providers to invest resources to build 
entirely new systems. The reality is that 
services are not likely to make those 
investments, especially because purchases of 


permanent downloads, while still significant, 
are declining. It is far more likely that 
download stores would simply cease 
operations.14 


The DLC submitted proposed 
regulatory amendments to address their 
concerns, which the MLC does not 
object to.15 The MLC and DLC are in 
agreement that ‘‘allowing the existing 
rules to go into effect without alteration 
would cause market disruption for 
permanent download offerings.’’ 16 The 
DLC’s proposal is available in 
Addendum B of the ex parte letter 
available at: https://www.copyright.gov/ 
rulemaking/mma-implementation/ex- 
parte/mlc-and-dlc.pdf. 


II. Supplemental Interim Rule and 
Request for Comments 


The Office tentatively agrees that this 
issue needs to be addressed and is 
therefore noticing the matter for public 
comment. In the meantime, the Office 
finds it necessary and appropriate under 
its authority pursuant to 17 U.S.C. 115 
and 702 to adjust the interim rule, 
effective immediately, to prevent 
potential market disruption that the 
MLC and DLC are concerned about 
occurring while the Office solicits 
comments and continues to consider 
how best to proceed with respect to this 
issue.17 The supplemental interim rule 
creates a temporary exception to the 
previously adopted reporting 
requirements with respect to individual 
download licenses and voluntary pass- 
through licenses, such that the failure to 
report that particular information will 
not otherwise impact a DMP’s or SNBL’s 
compliance with their various 
requirements under the MMA and the 
Office’s related regulations (e.g., the 
MLC cannot use the failure to provide 
that particular information as a basis to 
reject an otherwise compliant notice of 
license or serve a notice of default on an 
otherwise compliant blanket licensee). 
The supplemental interim rule further 
provides that after the temporary 
exception is no longer in effect, the MLC 
can take action against a DMP or SNBL 
who benefitted from the exception if 


any amended reporting requirements 
adopted by the Office are not complied 
with by the DMP or SNBL within 45 
days after the effective date of such an 
amendment (or an alternate date 
subsequently adopted by the Office, 
whichever is later). The MLC and DLC 
indicated that they respectively do not 
oppose the Office employing this 
approach while considering this 
matter.18 


With respect to the DLC’s concerns, 
the Office solicits comments on the 
DLC’s proposal. As the Office 
understands it, the proposal would 
basically exempt individual download 
licenses and voluntary pass-through 
licenses from the relevant reporting 
requirements under the interim 
regulations, and would instead impose 
alternative requirements that the DLC 
views as more appropriate but that still 
ensure that the MLC has sufficient 
information to fulfill its statutory duties. 
In particular, the Office seeks comments 
regarding its authority to adopt the 
DLC’s proposal in light of 17 U.S.C. 
115(d)(4)(A)(ii)(II), which requires 
DMPs to ‘‘identify and provide contact 
information for all musical work 
copyright owners for works embodied in 
sound recordings as to which a 
voluntary license, rather than the 
blanket license, is in effect with respect 
to the uses being reported.’’ While the 
DLC argues that the statute is ‘‘at least 
. . . ambiguous’’ and that the Office can 
‘‘exercise its general regulatory 
authority to clarify this issue,’’ 19 the 
Office is cautious about potentially 
concluding that the term ‘‘voluntary 
license’’ in that provision excludes 
voluntary pass-through licenses, and 
thus seeks further comments to aid its 
statutory analysis.20 Relatedly, the 
Office seeks comments as to whether 
there are any concerns, as a matter of 
statutory interpretation, with 
interpreting the term ‘‘voluntary 
license’’ in section 115(d)(4)(A)(ii)(II) in 
the manner the DLC requests while 
reading the same term more broadly 
elsewhere in section 115, such as in the 
introductory paragraph of section 
115(d)(4)(A)(ii). 


The Office seeks clarification from the 
MLC and DLC, and comments from 
other interested stakeholders, regarding 
their proposed inclusion of language 
seeming to qualify the proposed 
exceptions to ‘‘where [the DMP’s] 
authority applies to the exclusion of the 
blanket license authority pursuant to 17 
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21 See DLC & MLC Ex Parte Letter Dec. 9, 2020 
add. B at 2, 3, 10. 


22 17 U.S.C. 115(d)(1)(C). 


U.S.C. 115(d)(1)(C)(i).’’ 21 This proposed 
language seems to suggest that the DLC 
and MLC believe there are types of 
voluntary licenses, authorizing DMPs to 
make and distribute permanent 
downloads, that would not apply to the 
exclusion of the blanket license. It is not 
entirely clear to the Office what is 
meant by this aspect of the proposal, but 
the Office observes that section 
115(d)(1)(C) says ‘‘[a] voluntary license 
for covered activities entered into by or 
under the authority of 1 or more 
copyright owners and 1 or more digital 
music providers, or authority to make 
and distribute permanent downloads of 
a musical work obtained by a digital 
music provider from a sound recording 
copyright owner pursuant to an 
individual download license, shall be 
given effect in lieu of a blanket license 
under this subsection with respect to 
the musical works (or shares thereof) 
covered by such voluntary license or 
individual download authority.’’ 22 


Beyond the DLC’s proposal, the Office 
invites comments more generally on 
how to address, or whether the Office 
should address, the pass-through license 
issue that has been raised, including 
whether a different approach should be 
taken. One potential alternative 
approach the Office seeks comment on 
could be for the Office to adopt a rule 
providing that any failure to comply 
with the previously adopted reporting 
requirements in 37 CFR 210.24(b)(8), 
210.25(b)(6), 210.27(c)(5), or 
210.28(c)(5) with respect to individual 
download licenses or voluntary pass- 
through licenses may not be construed 
as material noncompliance with the 
statute or regulations, but rather would 
be considered to be harmless errors, if 
appropriate alternative information— 
perhaps the information the DLC 
proposed—is timely reported instead. 
This would mean that in such cases, the 
harmless error provisions in place for 
notices of license (§ 210.24(e)), notices 
of nonblanket activity (§ 210.25(e)), and 
SNBL-submitted reports of usage 
(§ 210.28(k)) would apply to protect the 
DMP or SNBL; the statutory default 
provision in 17 U.S.C. 115(d)(4)(E)(i)(III) 
would similarly protect a DMP from 
being in default under the blanket 
license with respect to its reports of 
usage. 


List of Subjects in 37 CFR Part 210 


Copyright, Phonorecords, Recordings. 


Interim Regulations 
For the reasons set forth in the 


preamble, the Copyright Office amends 
37 CFR part 210 as follows: 


PART 210—COMPULSORY LICENSE 
FOR MAKING AND DISTRIBUTING 
PHYSICAL AND DIGITAL 
PHONORECORDS OF NONDRAMATIC 
MUSICAL WORKS 


■ 1. The authority citation for part 210 
continues to read as follows: 


Authority: 17 U.S.C. 115, 702. 


■ 2. Add § 210.30 to read as follows: 


§ 210.30 Temporary exception to certain 
reporting requirements about certain 
permanent download licenses. 


(a) Subject to paragraph (b) of this 
section, where a requirement of 
§ 210.24(b)(8), § 210.25(b)(6), 
§ 210.27(c)(5), or § 210.28(c)(5) has not 
been satisfied with respect to an 
individual download license or 
voluntary pass-through license, such 
failure shall not: 


(1) Render an otherwise compliant 
notice of license, notice of nonblanket 
activity, or report of usage invalid; or 


(2) Provide a basis for the mechanical 
licensing collective to reject an 
otherwise compliant notice of license, 
serve a notice of default on an otherwise 
compliant blanket licensee, terminate an 
otherwise compliant blanket license, or 
engage in legal enforcement efforts 
against an otherwise compliant 
significant nonblanket licensee. 


Note 1 to paragraph (a): Paragraph (a) 
of this section is a transitional exception 
that shall cease to apply in accordance 
with such further regulations as the 
Copyright Office may adopt. 


(b) After paragraph (a) of this section 
is no longer applicable, the mechanical 
licensing collective may take such 
action(s) against a beneficiary of 
paragraph (a) of this section as had been 
prohibited by paragraph (a) when it was 
applicable, if an amendment adopted by 
the Copyright Office to a requirement of 
§ 210.24(b)(8), § 210.25(b)(6), 
§ 210.27(c)(5), or § 210.28(c)(5) with 
respect to individual download licenses 
or voluntary pass-through licenses is not 
complied with by such a beneficiary 
within 45 calendar days after the 
effective date of such an amendment, or 
an alternate date subsequently adopted 
by the Office, whichever is later. Any 
deadline otherwise applicable to any 
such action by the mechanical licensing 
collective shall be tolled with respect to 
a beneficiary of paragraph (a) of this 
section until the conclusion of such 45- 
day or alternate period. 


(c) For purposes of this section, a 
voluntary pass-through license is a 


voluntary license obtained by a licensor 
of sound recordings to make and 
distribute, or authorize the making and 
distribution of, permanent downloads 
embodying musical works through 
which a digital music provider or 
significant nonblanket licensee has 
obtained authority from such licensor of 
sound recordings to make and distribute 
permanent downloads of musical works 
embodied in such sound recordings. 


Dated: December 16, 2020. 
Shira Perlmutter, 
Register of Copyrights and Director of the 
U.S. Copyright Office. 


Approved by: 
Carla D. Hayden, 
Librarian of Congress. 
[FR Doc. 2020–28505 Filed 12–23–20; 8:45 am] 


BILLING CODE 1410–30–P 


DEPARTMENT OF VETERANS 
AFFAIRS 


38 CFR Part 17 


RIN 2900–AP46 


Prosthetic and Rehabilitative Items and 
Services 


AGENCY: Department of Veterans Affairs. 
ACTION: Final rule. 


SUMMARY: This rulemaking adopts as 
final, with changes, proposed 
amendments to VA’s regulations 
governing the provision of prosthetic 
and rehabilitative items and services as 
medical services to veterans. This 
rulemaking establishes a new section for 
the provision of prosthetic and 
rehabilitative items and services, 
clarifies eligibility for such items and 
services, and defines the types of 
prosthetic and rehabilitative items and 
services available to eligible veterans. 
DATES: This rule is effective on January 
27, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Penny Nechanicky, National Program 
Director for Prosthetic and Sensory Aids 
Service (10P4RK), Department of 
Veterans Affairs, 810 Vermont Avenue 
NW, Washington, DC 20420; 
penny.nechanicky@va.gov; (202) 461– 
0337. (This is not a toll-free number.) 
SUPPLEMENTARY INFORMATION: 


Background 


On October 16, 2017, VA published a 
proposed rule in the Federal Register 
(82 FR 48018) to revise VA’s regulations 
governing the provision of prosthetic 
and rehabilitative items and services to 
eligible veterans. The proposed rule set 
forth revisions to reorganize and update 
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CIRCULAR 


73B


Under section 115 of the Copyright Act, an individual or 
entity, subject to certain terms and conditions, may make 
digital phonorecord deliveries (DPDs) of nondramatic musi-
cal works if they have already been distributed as phonore-
cords to the public in the United States under the authority 
of the copyright owner. When this condition does not exist, a 
digital music provider may still make and distribute a DPD 
of a musical work if it satisfies three criteria:


1. the first fixation of the sound recording embodied in 
the DPD was made under the authority of the musical 
work copyright owner; 


2. the sound recording copyright owner has the author-
ity of the musical work copyright owner to make and 
distribute digital phonorecord deliveries of such musi-
cal work to the public; and


3. the sound recording copyright owner authorizes  
the digital music provider to make and distribute 
digital phonorecord deliveries of the sound record-
ing to the public.


NOTE: A nondramatic musical work is an original work of 
authorship consisting of music—the succession of pitches 
and rhythm—and any accompanying lyrics not created for 
use in a motion picture or dramatic work.


On October 11, 2018, the Orrin G. Hatch–Bob Goodlatte 
Music Modernization Act updated section 115 to establish 
a new blanket license for digital music providers to engage 
in specific covered activities, namely, permanent downloads, 
limited downloads, and interactive streaming.


This blanket license is not yet available. However, the Office 
will no longer accept Notices of Intention to Obtain a Com-
pulsory License (NOIs) for making a DPD of a musical work, 


Copyright law provides a compulsory 


license for making and distributing 


phonorecords of certain nondramatic 


musical works. This circular addresses 


the compulsory license for digital 


phonorecord deliveries (DPDs) and 


limitation on liability for making DPDs 


available prior to January 1, 2021.


It covers:


• When a compulsory license  


can be used


• Activities covered by the compulsory 


license and limitation on liability


• Eligibility for limitation on liability


• When royalties must be paid


For information on the compulsory 


license for non-DPD phonorecords, 


see Compulsory License for Making 


and Distribution Phonorecords Other 


Than Digital Phonorecord Deliveries 


(Circular 73A).


Compulsory License for 
Making and Distributing 
Digital Phonorecords
and Limitations on Liability Prior to the  
License Availability Date (January 21, 2021)



https://www.copyright.gov/circs/circ73a.pdf
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such as in the form of a permanent download, limited download, or interactive stream. During the 
current transition period, set to end on the license availability date of January 1, 2021, licensees may 
still serve NOIs directly on copyright owners and, as discussed further below, may in certain circum-
stances enjoy a limitation of liability for activity covered by section 115. 


After the transition period, users will be able to obtain a blanket license covering all musical 
works available for compulsory licensing for DPDs by submitting a notice of license to the Mechani-
cal Licensing Collective (MLC). Designated by the Register of Copyrights, the MLC’s duties will 
include collecting and distributing royalties from digital musical providers, establishing a musical 
works database, and administering a process by which copyright owners can claim ownership of 
musical works (and shares of musical works).1


What Is a Phonorecord?


A phonorecord is a material object in which sounds are fixed by any method now known or later 
developed and from which the sounds can be perceived, reproduced, or otherwise communicated, 
either directly or with the aid of a machine or device. Examples include a cassette tape, a vinyl disc, 
or a compact disc. Digital phonorecord deliveries are types of phonorecords. A phonorecord does 
not include sounds accompanying a motion picture or other audiovisual work.


What Is a Digital Phonorecord Delivery?


A digital phonorecord delivery (DPD), is the individual digital transmission of a sound recording 
resulting in a specifically identifiable reproduction by or for a recipient, regardless of whether the 
digital transmission is also a public performance of the sound recording or any underlying nondra-
matic musical work. The reproduction must be sufficiently permanent or stable to permit it to be 
perceived, reproduced, or otherwise communicated for a period of more than transitory duration. 
The reproduction may be permanent or available to the recipient for a limited period of time or for a 
specified number of performances. A DPD includes all phonorecords that are made for the purpose 
of making the delivery. Permanent downloads, limited downloads, and interactive streams are DPDs. 


What Can I Do under a Compulsory License or Limitation on Liability?


If you meet the statutory requirements, including payment of required royalties, you may engage in 
the following activities, known as “covered activities”: 


• Make and distribute DPDs of the eligible nondramatic musical work, including in the form of 
a permanent download, limited download, or interactive stream, where the primary purpose 
is distribution to the public for private use.


• Make a musical arrangement of the work to the extent necessary to conform it to the style or 
manner of interpretation of the performance involved.
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You cannot engage in the following activities. You will need to seek permission from the copyright 
owner to:


• Make, reproduce, or distribute a sound recording publicly distributed in phonorecords.


• Distribute phonorecords intended for use in background music systems, jukeboxes, broadcast-
ing, or any other public use (such as a concert).


• Change the basic melody or fundamental character of the work in the arrangement.


• Claim copyright protection in your arrangement as a derivative work.


Does “Covered Activity” Include Making and Reproducing a Sound Recording?


No. Section 115 does not cover sound recordings. Rather, it covers the reproduction and distribution 
of nondramatic musical works.


A musical work and a sound recording are two separate works for copyright purposes. The author 
of a musical work is generally the composer and any lyricist. A sound recording, on the other hand, 
is the fixation of a series of musical, spoken, or other sounds, often of a musical work. The author(s) 
of a sound recording is generally the performer(s) whose performance is fixed and/or the producer(s) 
who captures and processes the performance to make the final recording.


Licenses generally must be obtained separately from the copyright owners of the sound recording 
and the underlying musical work. Copyright in a sound recording is not the same as, or a substitute 
for, copyright in the underlying musical work.


For more general information about these works, see Copyright Registration for Musical  
Compositions (Circular 50), Copyright Registration for Sound Recordings (Circular 56), and Copyright 
Registration of Musical Compositions and Sound Recordings (Circular 56A).


How Do I Obtain a Compulsory License?


The Office will no longer accept Notices of Intention to Obtain a Compulsory License (NOIs) 
for making a digital phonorecord delivery of a musical work, such as in the form of a permanent 
download, limited download, or interactive stream. While the blanket license is not yet available, 
during the current transition period, licensees may still serve NOIs directly on copyright owners and, 
as discussed further below, may in certain circumstances enjoy a limitation of liability for activity 
covered by section 115.


How Do I Preserve Eligibility for the Limitation on Liability?


A digital music provider must engage in good-faith, commercially reasonable efforts to identify 
and locate musical work copyright owners. The digital music provider must also be prepared to pay 
accrued royalties to the musical work copyright owner once they are located, or transfer accrued, 
unmatched royalties to the MLC after the close of the transition period.



https://www.copyright.gov/circs/circ50.pdf

https://www.copyright.gov/circs/circ56.pdf

https://www.copyright.gov/circs/circ56a.pdf
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What are Good Faith Efforts to Identify Copyright Owners?


As part of engaging in good-faith, commercially reasonable efforts to identify musical work copy-
right owners, the digital music provider is required to use one or more bulk electronic matching 
processes, and must continue using these processes on a monthly basis for so long as the musical 
work rights owner remains unidentified.


The search must include:


• sound recording name, featured artist, sound recording copyright owner, producer, inter-
national standard recording code, and other information commonly used in the industry to 
identify sound recordings and match them to the musical works they embody; and 


• any available musical work ownership information, including each songwriter and publisher 
name, percentage ownership share, and international standard musical work code.


The digital music provider must employ at least one bulk electronic matching process. These 
matching efforts must be repeated at least once per month for so long as the owner remains uniden-
tified or is not located.


What are the Payment and Reporting Requirements?


If the musical work copyright owner is identified or located during this search process, the digital 
music provider is required to report and pay that copyright owner any royalties owed. 


If the musical work copyright owner remains unidentified between October 11, 2018, and Janu-
ary 1, 2021, the digital music provider must be prepared to pay accrued royalties to the musical work 
copyright owner once they are located, or provide these unmatched, accrued royalties to the MLC 
and provide a cumulative usage report and accrued royalties to MLC within forty-five days of the 
license availability date, January 1, 2021. 


How Do I Make Royalty Payments?


Royalty payments, accompanied by a monthly statement of account, must be sent to the copyright 
owner or authorized agent of the owner on or before the twentieth day of each month for every 
phonorecord made and distributed. 


NOTE: The Office will not accept royalty fee payments submitted with the statements of account.
 


The Office does not provide forms for the monthly or annual statements of account. For detailed 
instructions about the content of statements of account, see section 210 of Office regulations.


For current copyright royalty rates under the compulsory license for making and distributing  
phonorecords, see Mechanical Copyright Royalty Rates or contact the Licensing Division of the 
Copyright Office. The Copyright Royalty Board sets the rates and terms for use of the compulsory 
licenses pursuant to an administrative proceeding. For more information, visit www.crb.gov.



http://copyright.gov/title37/210/

http://www.crb.gov





Compulsory License for Making and Distributing Digital Phonorecords 5


NOTE
1. This circular is intended as an overview of the section 115 compulsory license as it applies to 
digital phonorecord deliveries. The authoritative source for U.S. copyright law is the Copyright Act, 
codified in Title 17 of the United States Code. Copyright Office regulations are codified in Title 37 of 
the Code of Federal Regulations. Copyright Office practices and procedures are summarized in the 
third edition of the Compendium of U.S. Copyright Office Practices, cited as the Compendium. The 
copyright law, regulations, and the Compendium are available on the Copyright Office website at 
www.copyright.gov.



http://www.copyright.gov
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For Further Information


By Internet


The copyright law, the Compendium, electronic registration, application forms, and related materials 
are available from the Copyright Office website at www.copyright.gov.


By Email


To send a licensing related inquiry, e-mail licensing@copyright.gov. To send a general email inquiry, 
click the Contact Us link on the Copyright Office website. 


By Telephone


For licensing related information, call the Licensing Division at (202) 707-8150. For general infor-
mation about copyright, call the Copyright Public Information Office at (202) 707-3000 or 1-877-
476-0778 (toll free). Staff members are on duty from 8:30 am to 5:00 pm, eastern time, Monday 
through Friday, except federal holidays. To request paper application forms or circulars by postal 
mail, call (202) 707-9100 or 1-877-476-0778 (toll free) and leave a recorded message.


By Regular Mail


Write to
Library of Congress
U.S. Copyright Office 
Licensing Division
101 Independence Avenue, SE #6400


Washington, DC 20557-6400



http://www.copyright.gov

mailto:licensing%40copyright.gov?subject=






1918 Federal Register / Vol. 84, No. 24 / Tuesday, February 5, 2019 / Rules and Regulations 


1 This rate determination is not unanimous. Judge 
Strickler prepared, to a disproportionately large 
degree, the initial drafts of this Determination. 
Notwithstanding the Judges’ concurrence on most 
of the factual recitation and economic analysis, they 
were unable to reach consensus on their 
conclusions. Judge Strickler’s dissenting opinion is 
appended to and is a part of this rate determination. 
Note that all redactions in this publication were 
made by the Copyright Royalty Judges and not by 
the Federal Register. 


2 National Music Publishers’ Association and 
Nashville Songwriters Association International 
together filed the Copyright Owners’ Motion for 
Clarification or Correction . . . (Owners’ Motion). 
Amazon Digital Services, LLC; Google Inc.; Pandora 
Media, Inc. and Spotify USA Inc. filed a Joint 
Motion for Rehearing to Clarify the Regulations 
(Services’ Motion). The Judges did not treat the 
motions as motions for rehearing under 17 U.S.C. 
803(c)(2), as neither requested a literal rehearing of 
evidence or legal argument. 


LIBRARY OF CONGRESS 


Copyright Royalty Board 


37 CFR Part 385 


[Docket No. 16–CRB–0003–PR (2018–2022)] 


Determination of Royalty Rates and 
Terms for Making and Distributing 
Phonorecords (Phonorecords III) 


AGENCY: Copyright Royalty Board, 
Library of Congress. 
ACTION: Final rule and order. 


SUMMARY: The Copyright Royalty Judges 
announce their final determination of 
the rates and terms for making and 
distributing phonorecords for the period 
beginning January 1, 2018, and ending 
on December 31, 2022. 
DATES: 


Effective Date: February 5, 2019. 
Applicability Date: The regulations 


apply to the license period beginning 
January 1, 2018, and ending December 
31, 2022. 
ADDRESSES: The final determination is 
posted in eCRB at https://app.crb.gov/. 


For access to the docket to read the final 
determination and submitted 
background documents, go to eCRB and 
search for docket number 16–CRB– 
0003–PR (2018–2022). 


FOR FURTHER INFORMATION CONTACT: 
Anita Blaine, CRB Program Assistant, by 
telephone at (202) 707–7658 or by email 
at crb@loc.gov. 


SUPPLEMENTARY INFORMATION: 


Final Determination 


The Copyright Royalty Judges (Judges) 
commenced the captioned proceeding to 
set royalty rates and terms to license the 
copyrights of songwriters and 
publishers in musical works made and 
distributed as physical phonorecords, 
digital downloads, and on-demand 
digital streams. See 81 FR 255 (Jan. 5, 
2016). The rates and terms determined 
herein shall be effective during the rate 
period January 1, 2018, through 
December 31, 2022. Under the 
Copyright Act, royalty rates for uses of 
musical works shall end ‘‘on the 
effective date of successor rates and 
terms, or such other period as the 


parties may agree.’’ 17 U.S.C. 115(c)(3)); 
The Judges included the designation 
(2018–2022) in the docket number for 
this proceeding for the purpose of 
designating the relevant five-year period 
with the knowledge that affected parties 
may agree to successor rates and terms 
for a different or additional period. In 
this proceeding, each party included in 
its Proposed Findings of Fact (PFF) and 
Proposed Conclusions of Law (PCL) a 
designation of the rate period as January 
1, 2018, through December 31, 2022. 
The Judges, therefore, adopt that agreed 
rate period. 


For the reasons detailed in this 
Determination,1 the Judges establish the 
following section 115 royalty rate 
structure, and rates, for the period 2018 
through 2022. 


For licensing of musical works for all 
service offerings, the all-in rate for 
performances and mechanical 
reproductions shall be the greater of the 
percent of service revenue and Total 
Content Cost (TCC) rates in the 
following table. 


2018–2022 ALL-IN ROYALTY RATES 


2018 2019 2020 2021 2022 


Percent of Revenue ............................................................. 11.4 12.3 13.3 14.2 15.1 
Percent of TCC .................................................................... 22.0 23.1 24.1 25.2 26.2 


The Judges also adopt for the new rate 
period existing royalty floors in effect 
for certain streaming configurations. 


In the Initial Determination issued on 
January 27, 2018, the Judges 
promulgated regulatory terms that made 
changes in style and substance of the 
regulatory terms governing 
administration of the section 115 
licenses. In February 2018, the Judges 
received a motion from Copyright 
Owners (Owners’ Motion) and a joint 
motion from four Services (Services’ 
Motion) seeking clarification of 
regulatory terms promulgated with the 
Initial Determination.2 The Judges 


treated both motions as general motions 
governed by 37 CFR 350.4 and issued 
their ruling on the motions by separate 
Order dated October 29, 2018. The 
Judges incorporate the reasoning and 
rulings in that Order and to the extent 
necessary for clarity, include portions of 
that Order in this Final Determination. 
The final text of the amended 
regulations is set out below this 
SUPPLEMENTARY INFORMATION section. 


I. Background 


A. Statute and Regulations 


The Copyright Act (Act) establishes a 
compulsory license for use of musical 


works in the making and distribution of 
phonorecords. 17 U.S.C. 115. For 
purposes of section 115, phonorecords 
include physical and digital sound 
recordings embodying the protected 
musical works, digital sound recordings 
that may be downloaded or streamed on 
demand by a listener, and downloaded 
telephone ringtones. Entities offering 
bundled music services and digital 
music lockers are also permitted to do 
so under the section 115 compulsory 
license. 


The section 115 compulsory license 
created in 1909, reflected Congress’s 
attempt to balance the exclusive rights 
of owners of copyrighted musical works 
with the public’s interest in access to 
the protected works. However, Congress 
made that right subject to a compulsory 
license because of concern about 
monopolistic control of the piano roll 
market (and another burgeoning 
invention, phonorecords). 17 U.S.C. 1 


VerDate Sep<11>2014 20:31 Feb 04, 2019 Jkt 247001 PO 00000 Frm 00002 Fmt 4701 Sfmt 4700 E:\FR\FM\05FER3.SGM 05FER3
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3 In 1993, Congress abolished the CRT and 
replaced it with copyright arbitration royalty panels 
(CARPs). Copyright Royalty Tribunal Reform Act of 
1993, Public Law 103–198, 107 Stat. 2304. In 2004, 
Congress abolished the CARP system and replaced 
it with the Copyright Royalty Judges. Copyright 
Royalty and Distribution Reform Act of 2004, Public 
Law 108–419, 118 Stat. 2341. 


4 Public Law 104–39, 109 Stat. 336. 
5 For clarity, references to the regulations 


applicable to the sec. 115 license are to the 
regulations as configured before conclusion of the 
present proceeding. The Judges discuss appropriate 
regulatory changes in section VII of this 
determination. 


6 The United States Court of Appeals for the 
District of Columbia Circuit affirmed the CRT. 
Recording Industry Ass’n. of America v. Copyright 
Royalty Tribunal, 662 F.2d 1 (D.C. Cir. 1981) (1981 
Phonorecords Appeal) (remanded on other 
grounds). 


7 The Librarian initiated the 1996 proceeding 
during the CARP period, when controversies 
regarding royalty rates and terms were referred to 
privately retained arbitrators. 


8 Once again, the parties to the negotiations 
included the NMPA and DiMA. Mirchandani WDT 
at ¶ 59. 


(1909); see also H.R. Rep. No. 60–2222, 
at 9 (1909). This license is often referred 
to as the ‘‘phonorecords’’ license, but is 
also identified, synonymously, as the 
‘‘mechanical’’ license. 


Congress revised the mechanical 
license in its 1976 general revision of 
the copyright laws. The 1976 revision 
also created a new entity, the Copyright 
Royalty Tribunal (CRT), to conduct 
periodic proceedings to adjust the 
royalty rate for the license.3 


In 1995, Congress passed the Digital 
Performance Right in Sound Recordings 
Act (DPRA),4 extending the mechanical 
license to ‘‘digital phonorecord 
deliveries’’ (DPDs), which Congress 
defined as each individual delivery of a 
phonorecord by digital transmission of 
a sound recording which results in a 
specifically identifiable reproduction by 
or for any transmission recipient of a 
phonorecord of that sound recording, 
regardless of whether the digital 
transmission is also a public 
performance of the sound recording or 
any nondramatic musical work 
embodied therein. 17 U.S.C. 115(d). 
Accordingly, the section 115 
mechanical license now covers DPDs, in 
addition to physical copies. 


By statute, the Judges commence a 
proceeding to determine royalty rates 
and terms for the section 115 license 
every fifth year. See 17 U.S.C. 
803(b)(1)(A)(i)(V). The Act favors 
negotiated settlements among interested 
parties, but in absence of a settlement, 
the Judges must determine ‘‘reasonable 
rates and terms of royalty 
payments. . . .’’ The Judges must 
further set rates that comport with the 
itemized statutory policy considerations 
described in section 801(b)(1) of the Act. 
Rates and terms for the mechanical 
license are codified in chapter III, part 
385, title 37, Code of Federal 
Regulations. 


As currently configured, the 
applicable regulations are divided into 
three subparts.5 Subpart A regulations 
govern licenses for reproductions of 
musical works (1) in physical form 
(vinyl albums, compact discs, and other 
physical recordings), (2) in digital form 


when the consumer purchases a 
permanent digital copy (download) of 
the phonorecord (PDD), and (3) 
inclusion of a musical work in a 
purchased telephone ringtone. Subpart 
B regulations include licenses for (1) 
interactive streaming and limited 
downloads. The regulations in subpart C 
relate to limited offerings, mixed 
bundles, music bundles, paid locker 
services, and purchased content locker 
services. The current regulations 
resulted from a negotiated settlement of 
the previous mechanical license 
proceeding. 


B. Prior Proceedings 
Until 1976, Congress legislated 


royalty rates for the mechanical 
reproduction of musical works and 
notes. In 1980, the CRT conducted the 
first contested proceeding to set rates for 
the section 115 compulsory license. The 
CRT increased the then-existing rate by 
more than 45%, from the statutory 2.75¢ 
rate per phonorecord to 4¢ per 
phonorecord. 45 FR 63 (Jan. 2, 1980).6 
By 1986, the CRT had increased the 
mechanical rate to the greater of 5¢ per 
musical work or .95¢ per minute of 
playing time or fraction thereof. 46 FR 
66267 (Dec. 23, 1981); see 37 CFR 
255.3(a)–(c). The next adjustment of the 
section 115 rates was scheduled to begin 
in 1987. However, the parties entered 
into a settlement setting the rate at 5.25¢ 
per track beginning on January 1, 1988, 
and the CRT established a schedule of 
rate increases generally based on 
positive limited percentage changes in 
the Consumer Price Index every two 
years over the following 10 years. See 52 
FR 22637 (June 15, 1987). The rate 
increased until 1996, when the rate was 
set at 6.95¢ per track or 1.3¢ per minute 
of playing time or fraction thereof. See 
37 CFR 255.3(d)–(h). 


The rates set by the 1987 settlement 
were to expire on December 31, 1997. 
The Librarian of Congress announced a 
negotiation period for copyright owners 
and users of the section 115 license in 
late 1996. The parties reached a 
settlement regarding rates for another 
ten-year period to end in 2008.7 Under 
the settlement, ultimately adopted by 
the Librarian, the parties agreed to a rate 
for physical phonorecords of 7.1¢ per 
track and established a schedule for 
fixed rate increases every two years for 


a 10-year period. At the beginning of 
January 2006, the mechanical rate was 
the larger of 9.1¢ per track or 1.75¢ per 
minute of playing time or fraction 
thereof. See 37 CFR 255.3(i)–(m); see 
also 63 FR 7288 (Feb. 13, 1998). 


In 2006, with expiration of the 
previous settlement term nearing, the 
Judges commenced a proceeding to 
adjust the mechanical rates under 
section 115. On January 26, 2009, they 
issued a Determination, effective March 
1, 2009. In that Determination, the 
Judges noted that the parties had settled 
their dispute regarding rates and terms 
for conditional downloads, interactive 
streaming, and incidental digital 
phonorecord deliveries (i.e., rates in the 
new subpart B) (2008 Settlement). See 
Mechanical and Digital Phonorecord 
Delivery Rate Determination, 74 FR 
4510, 4514 (Jan. 26, 2009) 
(Phonorecords I). The parties who 
negotiated the 2008 Settlement included 
the National Music Publishers 
Association (NMPA) and the Digital 
Music Association (DiMA), the trade 
association representing its member 
streaming services. Written Direct 
Testimony of Rishi Mirchandani, Trial 
Ex. 1, at ¶ 59 (Mirchandani WDT). 


The 2008 Settlement rates that the 
Judges adopted maintained the existing 
rate and rate structure at the greater of 
9.1¢ per song or 1.75¢ per minute of 
playing time (or fraction thereof) for 
physical phonorecords and permanent 
digital downloads (PDD). The Judges 
also adopted a license rate of 24¢ per 
ringtone, a newly regulated product. 74 
FR at 4515. Physical sales, PDDs, and 
ringtones were included in subpart A of 
the regulations. 


In 2011, the Judges commenced a 
proceeding to again determine section 
115 royalty rates and terms. See 76 FR 
590 (Jan. 5, 2011). The participants in 
that proceeding negotiated a settlement 
(2012 Settlement) that carried forward 
the existing rates and added a new 
subpart C to the regulations to cover 
several newly regulated service offering 
categories, viz., limited offerings, mixed 
service bundles, music bundles, paid 
locker services, and purchased content 
locker services.8 The Judges adopted the 
participants’ settlement in 2013. See 
Adjustment of Determination of 
Compulsory License Rates for 
Mechanical and Digital Phonorecords, 
78 FR 67938 (Nov. 13, 2013) 
(Phonorecords II). 


The present section 115 proceeding is 
the third since the establishment of the 
Copyright Royalty Board (CRB) program 
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9 Public Law 108–419, 118 Stat. 2341. 
10 Initial Participants were: Amazon Digital 


Services, LLC (Amazon); Apple, Inc. (Apple); 
Broadcast Music, Inc. (BMI); American Society of 
Composers, Authors and Publishers (ASCAP); 
David Powell; Deezer S.A. (Deezer); Digital Media 
Association (DiMA); Gear Publishing Company 
(Gear); George Johnson d/b/a/GEO Music Group 
(GEO); Google, Inc. (Google); Music Reports, Inc. 
(MRI); Pandora Media, Inc. (Pandora); Recording 
Industry Association of America, Inc. (RIAA); 
Rhapsody International Inc.; SoundCloud Limited; 
Spotify USA Inc.; ‘‘Copyright Owners’’ comprised 
of National Music Publishers Association (NMPA), 
The Harry Fox Agency (HFA), Nashville 
Songwriters Association International (NSAI), 
Church Music Publishers Association (CMPA), 
Songwriters of North America (SONA), Omnifone 
Group Limited; and publishers filing jointly, 
Universal Music Group (UMG), Sony Music 
Entertainment (SME), Warner Music Group (WMG). 


11 The settling parties were: NMPA, NSAI, HFA, 
UMG, and WMG. As part of the settlement 
agreement, UMG and WMG withdrew from further 
participation in this proceeding. 


12 See 81 FR 48371 (Jul. 25, 2016). 
13 Three parties filed comments. American 


Association of Independent Music (A2IM), Sony 
Music Entertainment (SME), and George Johnson 
dba GEO Music Group (GEO). A2IM urged adoption 
of the settlement and SME approved of all but one 
provision of the settlement. GEO objected to the 
settlement. 


14 See 82 FR 15297 (Mar. 28, 2017). 
15 By stipulation of the participants, the Judges 


also accepted and considered written testimony 
from six additional witnesses who did not appear. 
Amazon designated and other participants counter- 
designated testimony from the Phonorecords I 
proceeding, which was admitted as Exhibits 321 
and 322. 


16 Digital download sales gained popularity in 
2003 when Apple introduced the iTunes Music 
Store. The iTunes Store provided a convenient way 
for iTunes users to purchase a song or an entire 
album, legally, with a single click of the computer 
mouse. The iTunes Store also allowed users of 
Apple’s iPod to sync songs directly to the device. 
Expert Report of Jui Ramaprasad, Trial Ex. 1615, at 
25–26 (Ramaprasad WDT). Prior to the launch of 
the iTunes Music Store, virtually all music was sold 
as albums. Eisenach WDT at 44, n.58. 


17 Some evidence in the record suggests, however, 
that since 2013, with the inclusion of ‘‘streaming 


under the Copyright Royalty and 
Distribution Reform Act of 2004.9 In the 
Phonorecords II settlement, the parties 
agreed that any future rate 
determination presented to the Judges 
for subparts B and C service offering 
configurations would be a de novo rate 
determination. See 37 CFR 385.17, 
385.26 (2016). 


C. Statement of the Case 
In response to the Judges’ notice 


commencing the present proceeding, 21 
entities filed Petitions to Participate.10 
The participants engaged in negotiations 
and discovery. On June 15, 2016, some 
of the participants 11 notified the Judges 
of a partial settlement with regard to 
rates and terms for physical 
phonorecords, PDDs, and ringtones, the 
service offerings covered by the extant 
regulations found in subpart A of part 
385. The Judges published notice of the 
partial settlement 12 and accepted and 
considered comments from interested 
parties.13 


On October 28, 2016, NMPA, 
Nashville Songwriters Association 
International (NSAI), and Sony Music 
Entertainment (SME) filed a Motion to 
Adopt Settlement Industry-Wide. The 
motion asserted that SME, NMPA, and 
NSAI had resolved the issue raised by 
SME in its response to the original 
notice. The Judges evaluated the 
remaining objection to the settlement 
filed by George Johnson dba GEO Music 
Group (GEO) and found that GEO had 
not established that the settlement 
agreement ‘‘does not provide a 
reasonable basis for setting statutory 


rates and terms.’’ See 17 U.S.C. 
801(b)(7)(A)(iii). As a part of the second 
settlement, SME withdrew from this 
proceeding. The Judges published the 
agreed subpart A regulations as a Final 
Rule on March 28, 2017.14 


During the course of the present 
proceeding, the Judges dismissed some 
participants and other participants 
withdrew. Remaining participants at the 
time of the hearing were NMPA and 
NSAI, representing songwriter and 
publisher copyright owners (Copyright 
Owners) and GEO, a songwriter/ 
publisher/copyright owner, appearing 
pro se. Copyright licensees appearing at 
the hearing were Amazon Digital 
Services, LLC (Amazon), Apple Inc. 
(Apple), Google, Inc. (Google), Pandora 
Media, Inc. (Pandora), and Spotify USA 
Inc. (Spotify), (collectively, the 
Services). 


Beginning on March 8, 2017, the 
Judges conducted a hearing that 
concluded on April 13, 2017. During the 
course of the hearing, the Judges heard 
oral testimony from 37 witnesses.15 The 
Judges admitted over 1,100 exhibits, 
exclusive of demonstrative or 
illustrative materials the participants 
offered to explicate oral testimony. The 
participants submitted Proposed 
Findings of Fact (PFF) and Proposed 
Conclusions of Law (PCL) on May 12, 
2017, and Replies to those filings on 
May 26, 2017. Under 37 CFR 
351.4(b)(3), a participant may amend its 
rate proposal at any time up to and 
including the time it files proposed 
findings and conclusions. In this 
proceeding, Copyright Owners and 
Google filed amended rate proposals 
contemporaneously with their 
respective PFF and PCL. The parties 
delivered closing arguments on June 7, 
2017. 


Based on the record of this 
proceeding, the Judges have determined 
that the mechanical license rate shall be 
an All-In rate derived from a Greater-Of 
rate structure. Weighing the advantages 
and disadvantages highlighted by the 
participants in this proceeding, the 
Judges conclude that a rate that balances 
a percent-of-service revenue with a 
percent-of-TCC (total cost of content) 
shall be the basis for the All-In 
phonorecords royalty. The mechanical 
portion of the royalty shall be the 
greater of those figures, less the actual 
amount services pay for the 


phonorecord performance right. The 
Judges have no role in setting the 
performance right license rates. Further, 
performance right licensees pay the 
performance royalties to music 
publishers and songwriters. Services 
pay mechanical royalties primarily to 
music publishers. 


II. Context of This Proceeding 


A. Changes in Music Consumption 
Patterns and Revenue Allocation 


In recent years, music consumption 
patterns have undergone profound 
shifts—first from purchases of physical 
albums to downloads of digital singles, 
and then from downloads to on-demand 
access through digital streaming 
services. These shifts in music 
consumption patterns have led to 
corresponding changes in the magnitude 
and relative mix of income streams to 
copyright owners; in particular, 
copyright owners note an increased 
reliance on performance royalties as 
compared to reproduction and 
distribution royalties. Witness 
Statement of David M. Israelite, Trial 
Ex. 3014, ¶ 63 (Israelite WDT). 


While earlier format changes (piano 
rolls to wax cylinders to lacquer or vinyl 
discs to CDs) had altered the way 
households consumed music, they did 
not fundamentally alter the distribution 
of music. For all these music formats, 
copyright owners distributed music to 
consumers physically, either directly or 
through record stores. In addition, with 
the exception of ‘‘singles,’’ after 
conversion to the vinyl format, 
purveyors of music typically distributed 
a bundle of songs (an album). Witness 
Statement of Bart Herbison, Trial Ex. 
3015, ¶ 20 (Herbison WDT). 


By the early 2000s, digital data 
compression and higher-bandwidth 
internet connections allowed relatively 
fast transmission of recorded music files 
over the internet, drastically altering the 
distribution and consumption of music. 
Music services 16 began to offer 
individual tracks or songs online as 
‘‘digital downloads.’’ In 2008, 
approximately 435 million albums were 
sold in the U.S. (both digital and 
physical). By 2015, that number fell to 
249 million.17 Sales of singles, by 
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equivalent’’ albums, overall album consumption 
may have increased. See Katz WDT at 42. 


18 The Judges cite the Register’s Report as a source 
of industry background, developed by the Register 
of Copyrights following public hearings held 
nationwide in 2013 and 2014. The Judges do not 
base their conclusions in this Determination on any 
background information from the Register’s Report 
that the parties did not also present as evidence in 
this proceeding. 


19 Industry total revenues in this analysis include 
digital downloads (40%), physical sales (35%), 
subscription and streaming (21%), and ringtones 
and ringbacks (1%). Copyright and the Music 
Marketplace at 70, citing RIAA-sourced chart. 


20 Musical works copyright owners complain that 
streaming services are at least partially responsible 
for the paucity of revenues that the musical works 
generate for writers and publishers. They blame 
streaming services’ business practices that favor 
growth in user base and market share over 
maximizing profitability. Digital services counter 
that they pay a substantial portion of the revenues 
they receive to license copyrighted works and 
compete with terrestrial radio, which is exempt 
from paying performance royalties. Digital services 
and broadcasters also argue that the lack of royalty 
compensation that makes its way to content creators 
is due in large part to the content creators’ 
agreements with intermediaries, which, they argue, 
keep a large portion of royalties earned by content 
creators for their own account or to recoup 
advances. Id. at 76–77. 


21 An ‘‘unsigned artist’’ is one recording music 
but not under contract to a recording company. 


22 Until late 2016, Pandora operated as a 
noninteractive streaming service that, did not incur 
a compulsory license fee for mechanical royalties. 
Pandora recently began offering more interactive 
features, including a full on-demand tier. Pandora 
WDS Introductory Memo at 1–2; Written Direct 
Testimony of Christopher Phillips, Trial Ex. 877, at 
8 (Phillips WDT). 


23 Amazon Prime is a $99-per-year service that 
offers Amazon customers access to a bundle of 
services including free two-day shipping, video 
streaming, photo storage and e-books, in addition to 
Prime Music. Expert Report of Glenn Hubbard, Trial 
Ex. 22, at 15 (Hubbard WDT). 


24 Mirchandani WDT at 5. 
25 3/15/17 Tr. 1315–16 (Mirchandani). 
26 Google’s experience with music licensing dates 


at least far back as 2006, when it acquired YouTube. 
Written Direct Testimony of Zahavah Levine, Trial 
Ex. 692, at 3 (Levine WDT). Google’s music services 
were part of Google’s Android Division but were 
recently combined within the YouTube business 
unit. Id. at 3–4. 


27 Section 114 of the Act includes requirements 
for the compulsory license to perform digitally 
sound recordings over noninteractive internet 
music streaming services. 


contrast, have remained fairly stable 
over the same period, averaging 
approximately one billion per year from 
2008 to 2015 (with a peak of 1.4 billion 
in 2012). Expert Report of Jeffrey A. 
Eisenach, Trial Ex. 3027, at ¶ 67 & Table 
4 (Eisenach WDT). 


Changes in consumption patterns 
have had an impact on industry 
revenues. For example, between 2004 
and 2015, record label revenues from 
physical sales declined from $15.3 
billion to $2 billion, while digital 
revenues increased from $230 million to 
about $4.8 billion. Id. at ¶ 44. In 2004, 
over 98% of music industry revenue 
was the result of physical sales. 
Copyright and the Music Marketplace: A 
Report of the Register of Copyrights 70 
(Feb. 2015) (Register’s Report), citing 
RIAA-sourced chart.18 Digital 
downloads made up most of the 
remaining revenue. Id. By 2013, 
revenues from physical sales fell to 35% 
of industry total revenues.19 Digital 
downloads, which made up 1.5% of 
industry revenues in 2004, had climbed 
to 40% of industry revenues. 


Changes in music consumption 
patterns have coincided with an 
increase in the use of musical works. 
Review of relevant market factors imply, 
however, that the ways in which those 
works are used currently do not 
compensate copyright owners as well as 
they did in the past. See Register’s 
Report at 72–74.20 


B. Emergence of New Streaming 
Services 


Many diverse enterprises have 
launched music streaming services to 
meet growing consumer demand for 
streaming. Currently, there are at least 
31 music streaming services available 
from 20 identifiable providers. Some of 
the well-known of these include: 
Amazon, Apple, Google (and its recently 
acquired YouTube), Deezer (partnered 
with Cricket/AT&T), iHeartRadio, 
Napster, Pandora, SoundCloud, Spotify, 
and Tidal (partnered with Sprint). 
Written Rebuttal Testimony of Jim 
Timmins, Trial Ex. 3036, ¶ 20 (Timmins 
WRT). Most of the companies entering 
the on-demand streaming music market 
have done so recently. Id. ¶ 21. In the 
last five years, new entrants to the 
market have initiated at least five 
interactive streaming services, joining 
Spotify which launched in the United 
States in 2011. See id. ¶ 22. 


The largest players in the interactive 
streaming market by song catalog are 
Apple Music, Google Play, and Spotify, 
each of which each has a catalog that 
exceeds [REDACTED] million songs. 
Tidal, which provides an outlet for 
unsigned artists,21 has a catalog of over 
40 million songs. See Written Direct 
Testimony of Michael L. Katz, Trial Ex. 
885, ¶ 34, Table 1 (Katz WDT). By one 
estimate, in 2016 there were 18 million 
U.S. on-demand subscribers: Spotify 
accounted for [REDACTED] million, 
followed by Apple Music (4 million), 
Rhapsody and Tidal (2 million each) 
and all others accounting for the 
remaining 4 million. See id. 


Some of the services that offer music 
streaming are pure-play music 
providers, such as Spotify and 
Pandora.22 Others, such as Amazon, 
Apple Music, and Google Play Music, 
are part of wider economic 
‘‘ecosystems,’’ in which a music service 
is one part of a multi-product, multi- 
service aggregation of activities, 
including some that are also related to 
the provision of a retail distribution 
channel for music. For example, 
Amazon is a multi-faceted internet retail 
business. Amazon offers a buyers’ 
program for an annual fee (Amazon 
Prime) that affords loyalty benefits to 
members, such as free or reduced rate 
shipping or faster delivery on the 


products members purchase. Amazon 
Prime reportedly has approximately 
[REDACTED] subscribers.23 For its 
music service offering, Amazon bundles 
interactive streaming at no additional 
cost with its Prime membership. In 
addition to the Prime Music service 
offering, Amazon’s U.S.-based business 
also includes a physical music store, a 
digital download store, a purchased 
content locker service, Amazon Music 
Unlimited (a full-catalog subscription 
music service), and Amazon Music 
Unlimited for Echo (a full-catalog 
subscription service available through a 
single Wi-Fi enabled device, Amazon 
Echo).24 In launching Prime Music, 
Amazon relied on the section 115 
license as it did for Amazon Music 
Unlimited and Amazon Music 
Unlimited for Echo.25 


Google describes its ‘‘Google Play’’ 
offerings as its ‘‘one-stop-shop’’ for the 
purchase of Android applications. The 
Google Play Store allows users to 
browse, purchase, and download 
content, including music. Google Play 
Music is Google Play’s entire suite of 
music service offerings. Google Play 
Music, launched in 2011, is bundled 
with the YouTube Red video service 
subscription.26 It includes several 
functionalities: (1) A Music Store; (2) a 
cloud-based locker service; (3) an on- 
demand digital music streaming service; 
and (4) a section 114 compliant non- 
interactive digital radio service (in the 
U.S.).27 Levine WDT, Trial Ex. 692, ¶ 43. 


The evidence is conflicting regarding 
whether the market for streaming 
services is faring poorly financially or 
performing about the same as other 
emerging industries. See, e.g., Timmins 
WRT, Trial Ex. 3036, ¶¶ 16–17; Levine 
WDT ¶ 16 (‘‘streaming music services 
generally remain unprofitable 
businesses’’ with content acquisition 
costs being ‘‘the biggest barrier to 
profitability.’’) For example, Spotify, 
one of the largest pure-play streaming 
services, has reportedly [REDACTED]. 
Katz WDS at ¶ 65. Some estimates place 
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28 In 2016, Spotify had over [REDACTED] million 
monthly active users, [REDACTED]% of which 
were in the U.S. [REDACTED] million of those U.S. 
users were also Premium subscribers. Written 
Direct Testimony of Barry McCarthy, Trial Ex. 1060, 
¶ 2 (McCarthy WDT). 


29 This Billboard measure tracks songs played on 
AM–FM terrestrial radio broadcasters, which are 
not required to license the works or the sound 
recordings they play. 


30 Another revenue source is folio licenses, lyrics, 
and musical notations in written form. See Katz 
WDT ¶ 31. 


31 Performance royalties are administered 
primarily by Performing Rights Organizations acting 
as collectives and clearinghouses for songwriters 
and publishers as licensors, and broadcasters and 
streaming services as licensees. 


32 It is noteworthy that the shift from mechanical 
royalties to performance royalties coincides with 
the shift from sales of physical phonorecords (e.g., 
CDs) and downloads, for which no performance 
royalty is required, to the use of interactive 
streaming, which pays both a mechanical royalty 
(when a DPD results) and a performance royalty, 
and to the use of noninteractive streaming, which 
historically pays only a performance royalty but no 
mechanical royalty. 


33 The lesser-of prongs include a per-subscriber 
per month prong and percent-of-service payments 
for sound recording royalties, differing depending 
upon whether the sound recording licenses are 
pass-through or not pass-through. 


34 Calculation of royalties for paid locker services 
varies slightly from this formula, but the complexity 
is similar. 


Spotify’s market value at more than $8 
billion, suggesting perhaps, investors’ 
expectations regarding future profits. 
Written Rebuttal Testimony of Marc 
Rysman, Trial Ex. 3032, ¶ 11, n.3 
(Rysman WRT).28 Spotify forecasts 
being profitable in [REDACTED]. Id. at 
¶ 65 n.80. 


C. Effects of Streaming on Publishers’ 
and Songwriters’ Earnings 


Although many songwriters perform 
their own musical works, it is also 
common for songwriters to compose 
songs to be performed by others. 
Songwriters typically enter into 
contractual arrangements with music 
publishers, which promote and license 
the songwriters’ works and collect 
royalties on their behalf. Music 
publishers and songwriters negotiate a 
split of the royalty payments. In some 
cases, songwriters are commissioned to 
write a song and are compensated with 
a flat fee for the work in exchange for 
giving up ownership rights to the song 
and any royalties it might earn. 


The four largest publishers—Sony/ 
ATV, Warner/Chappell, Universal 
Music Publishing Group, and Kobalt 
Music Publishing—collectively 
accounted for just over 73 percent of the 
top 100 radio songs tracked by 
Billboard 29 as of the second quarter in 
2016. In addition, there are several other 
significant publishers, including BMG 
and Songs Music Publishing, and many 
thousands of smaller music publishers 
and self-publishing songwriters. See 
Katz WDT ¶ 46. 


Songwriters have three primary 
sources of ongoing royalty income, 
which they generally share with music 
publishers: Mechanical royalties, 
synchronization (‘‘synch’’) royalties for 
use of their works in conjunction with 
video or film, and performance 
royalties.30 See Katz WDT ¶ 41; 
Copyright and the Music Marketplace at 
69. Songwriters who are also recording 
artists receive a share of revenues from 
their record labels for the fixing of the 
musical work in a sound recording. 
Sound recording royalties include those 
from the sale of physical and digital 
albums and singles, sound recording 
synchronization, and digital 


performances. Id. Recording artists can 
also derive income from live 
performances, sale of merchandise, and 
other sources. Id. at 69–70. 


The shift in consumption from 
physical sales to streaming coincided 
with a reallocation of publisher revenue 
sources. In 2012, 30% of U.S. music 
publisher revenues came from 
performance royalties and 36% from 
mechanical royalties, with the rest 
coming from synch royalties and other 
sources. See Register’s Report at 70. By 
2014, 52% of music publisher revenues 
came from performance royalties 31 
while 23% came from musical works 
mechanical royalties, with the 
remainder coming from synchronization 
royalties and other sources. Id at 71, 
n.344, citing NMPA press release. By 
one estimate, mechanical license 
revenues from interactive streaming 
services accounted for only 
[REDACTED] percent of total music 
publishing revenues in 2015. Katz WDT 
¶ 42.32 


Evidence in the present record 
indicates that total publishing revenue 
declined by [REDACTED] percent 
between 2013 and 2014, but increased 
by [REDACTED] percent between 2014 
and 2015. See Katz WDT ¶ 58. Large 
publishers, such as Sony/ATV, UMPG, 
and Warner Chappell, were 
[REDACTED] in 2015, earning a 
combined $[REDACTED] million from 
U.S. publishing operations for that year. 
Id. ¶ 59. 


III. The Present Rate Structure and 
Rates 


Subpart B of the current regulations 
contains mechanical royalty rates 
payable for the delivery and offering of 
interactive streams and/or limited 
downloads. There are three product 
distinctions within the subpart B rate 
structure: 
• Portable vs. Nonportable Services 
• Bundled vs. Unbundled Services 
• Subscription vs. Ad-Supported 


Services 
37 CFR 385.13. The regulations also 
separate certain promotional uses for 
separate treatment, setting the rate for 
those promotional uses at zero. 


Each of these offering characteristics 
can be combined independently with 
almost every other characteristic, 
resulting in a very complex web of rate 
calculations. In the 2012 Settlement, the 
parties structured rate calculations for 
both subpart B and subpart C into three 
arithmetic segments. 


In the first step of the calculation, the 
parties determine the All-In royalty 
pool; that is, the royalty that would be 
payable based on a formula balancing 
the greater of a percent-of-service 
revenue and a percentage of one of two 
other expense measures. One expense 
measure if a percent-of-royalties 
services pay to record companies for 
sound recording performance rights, 
differing depending upon whether the 
sound recording licenses are pass- 
through or not pass-through. For certain 
subscription services, the percent-of 
service revenue is balanced against the 
lesser of two or three other potential 
mathematical outcomes.33 


The second calculation reduces the 
All-In royalty pool to the ‘‘payable’’ 
royalty pool in a two-step process. First 
the parties subtract royalties the services 
pay for musical works performance 
rights from the All-In royalty 
established in the first calculation. This 
remainder is considered the payable 
royalty pool for certain service offerings; 
viz., non-subscription, ad-supported, 
purchased content lockers, mixed 
service bundles, and music bundles. For 
subscription service offerings, whether 
standalone or bundled, and depending 
upon whether the offering is portable or 
non-portable, streaming only or mixed 
use, determining the payable royalty 
pool requires a balancing of the 
mechanical remainder against a set rate 
for ‘‘qualified’’ subscribers per month to 
determine the greater-of result. The set 
rate for qualified subscribers differs for 
each variation of subscription offering. 


The final step in the rate 
determination for each service offering 
is an allocation among licensors based 
upon the number of plays from each 
licensor’s catalog.34 


The Services, the licensor participants 
in the present proceeding, refer to this 
convoluted process as the establishment 
of royalty rates with ‘‘minima.’’ 
According to the Services, these minima 
are designed to protect copyright 
owners from the potential downside of 
Services’ business models that might 
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35 The Pandora Amended Proposal superseded its 
original proposal filed on November 1, 2016, by 
adding definitions (for ‘‘fraudulent streams’’ and 
‘‘play’’) that do not directly relate to the royalty 
rates. See Pandora PFF/PCL, Appx. C. 


36 Pandora does not expressly describe this 
change as a change in rates per se. 


37 The Google Amended Proposal amended its 
original proposal filed on November 1, 2016. Google 
originally proposed a subpart B rate structure that 
generally followed the existing structure. Google 
Written Direct Statement, Introductory 
Memorandum at 3 (Nov. 1, 2016). 


38 ‘‘TCC’’ is an industry acronym for ‘‘Total 
Content Cost’’, a shorthand reference to the extant 
regulatory language describing generally the 
amount paid by a service to a record company for 
the section 114 right to perform digitally a sound 
recording. Google’s proposed regulatory terms 
retain some of the distinctions in service offerings 
for purposes of computing per-work royalty 
allocations. See, e.g., id. at 29–31. This does not 
affect the total royalty charged to the service. 


39 Google describes this proposed change as a 
change in the definition of ‘‘Service Revenue,’’ 
unlike Amazon, which described its proposed 15% 
discount as a change in rates. The difference is 
mathematically irrelevant. 


minimize service revenue and thus 
manipulate the percent-of-service 
revenue rate standard. The Services, 
whose current royalty payments are 
determined under the minima prongs of 
the formulae, point to the minima as a 
reason to keep the percent-of-service 
revenue ‘‘headline’’ rate low, reasoning 
that the headline rate is not, or is rarely, 
binding in any event. 


Notwithstanding the parties’ prior 
agreement to the apparent complexity, 
the alternative calculation methods, or 
the variations in the descriptions of the 
service offerings, evidence presented in 
this proceeding does not support 
continuing the fractionalization of the 
rate determination for the service 
offerings at issue. At the conclusion of 
the tortured rate calculations required 
by the present regulations, the evidence 
suggests that differences in the rates 
Services pay are not great enough to 
justify the complexity of the formulae. 
Some of the rate determination prongs 
are rarely if ever triggered. Despite the 
myriad configurations of rate 
calculations, some of the service 
offerings are incapable of categorization 
under the extant rate structure. Apple 
and Google entered the digital music 
delivery marketplace by negotiating 
direct licenses covering several 
compulsory licenses, avoiding the 
regulatory scheme entirely. 


IV. Analysis of Rate Structure 
Proposals 


A. Parties’ Proposals 


1. The Services (Excluding Apple and 
Google) 


The Services propose rates and rate 
structures that, while varying in their 
particulars, share a number of common 
elements. Broadly, the Services propose 
a rate structure that, in the main, 
continues the current rate structure. 
More particularly, the Services’ 
proposals share core elements: (1) An 
‘‘All-In’’ rate for mechanical and 
performance rights; (2) based upon a 
10.5 percent-of-service revenue headline 
rate with minima; (3) without a 
‘‘Mechanical Floor.’’ 


a. Amazon 
In its Proposed Rates and Terms 


(Amazon Proposal), Amazon proposes 
that the rate structure as currently in the 
applicable regulations rollover into the 
2018–22 rate period, except: (1) The per 
subscriber minimum and/or subscriber- 
based royalty floors for a ‘‘family 
account’’ should equal 150% of the per 
subscriber minimum and/or subscriber- 
based royalty floor for an individual 
account; (2) a student subscription 
account discount of 50% should be 


included in the regulations to the per 
subscriber minimum and subscriber- 
based royalty floor that would otherwise 
apply under the current regulations; (3) 
a discount for annual subscriptions 
equal to 16.67% of the minimum royalty 
rate (or rates) and subscriber-based 
royalty floor (or floors) that would 
otherwise apply under § 385.13; and (4) 
15% discount to the minimum royalty 
rate (or rates) and subscriber-based 
royalty floor (or floors) to reflect a 
service’s actual ‘‘app store’’ and carrier 
billing costs, not to exceed 15% for 
each. Amazon Proposal at 1–2. 


b. Pandora 
Pandora’s amended proposed rates 


and terms (Pandora Amended 
Proposal),35 seek the following changes 
from the current regulations: (1) 
Elimination of the ‘‘Mechanical Floor;’’ 
(2) elimination of the alternative 
computation of sub-minima I and II now 
in § 385.13 and in § 385.23 (for subparts 
B and C, respectively) ‘‘in cases in 
which the record company is the section 
115 licensee;’’ (3) A broadening of the 
present ‘‘not to exceed 15%’’ reduction 
of ‘‘Service Revenues’’ in § 385.11 to 
reflect, in toto, an exclusion of costs 
attributable to ‘‘obtaining’’ revenue, 
‘‘including [but not expressly limited to] 
credit card commissions, app store 
commissions, and similar payment 
process charges;’’ 36 and (4) a discount 
on minimum royalties for student plans 
‘‘not to exceed 50%’’ off minimum 
royalty rates set forth in § 385.13. Id. at 
1, 7. 


c. Spotify 
In its amended proposed rates and 


terms, Spotify proposed the following 
changes from the current regulations: (1) 
Removal of the ‘‘Mechanical Floor’’ for 
all licensed activity; and (2) a 
broadening of the present ‘‘not to exceed 
15%’’ reduction of ‘‘Service Revenues’’ 
in § 385.11 to reflect, in toto, an 
exclusion of the actual costs attributable 
to ‘‘obtaining’’ revenue, ‘‘including [but 
not expressly limited to] credit card 
commissions, app store commissions 
similar payment process charges, and 
actual carrier billing cost.’’ See Second 
Amended Proposed Rates and Terms of 
Spotify USA Inc., passim. 


2. Apple 
Apple proposed that the Services pay 


$0.00091 for each nonfraudulent stream 


of a copyrighted musical work lasting 30 
seconds or more. Apple Inc. Proposed 
Rates and Terms (as amended) at 3–4 
(Apple Amended Proposal). Apple 
proposed defining a use as any play of 
a sound recording of a copyrighted work 
lasting 30 seconds or more. 
Additionally, Apple proposed an 
exemption for a ‘‘fraudulent stream,’’ 
which it defined as ‘‘a stream that a 
service reasonably and in good-faith 
determines to be fraudulent.’’ Id. at 2. 
For paid locker services, Apple 
proposes a $0.17 per subscriber fee, also 
as a component of an All-In musical 
works royalty rate that would include 
the ‘‘subpart C’’ royalty. Id. at 7–8. For 
purchased content locker services, 
Apple proposed a zero royalty fee. Id. at 
7. 


3. Google 


In its amended proposed rates and 
terms (Google Amended Proposal),37 
Google parts company with the other 
Services and proposes that the rate 
structure ‘‘eliminat[e] . . . different 
service categories’’ in both subparts B 
and C and replace them with ‘‘a single, 
greater-of rate structure between 10.5% 
of net service revenue and an uncapped 
15-percent TCC component.’’ Google 
Amended Proposal at 1.38 That 15% 
TCC rate is reduced to 13% for pass- 
through licenses (i.e., where a record 
company is the licensee under section 
115, and the record company has 
granted streaming rights to a service). Id. 
at 33–34. Google’s proposed rate does 
not include a ‘‘Mechanical Floor.’’ 
Similar to one of Amazon’s proposals, 
Google also seeks a discount in rates for 
‘‘carrier billing costs’’ and ‘‘app store 
commissions,’’ plus ‘‘credit card 
commissions’’ and ‘‘similar payment 
process charges,’’ all not to exceed 15%. 
Id. at 6 (for subpart B); 26 (for subpart 
C).39 In addition, Google’s proposal 
includes a zero rate for certain free trial 
periods. Id. at 35–37. 
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40 The Copyright Owners’ rate proposal would 
apply the subpart A rates to so-called ‘‘music 
bundles’’ (‘‘offerings of two or more subpart A 
products to end users as part of one transaction’’) 
which are currently covered by subpart C. Id. at 3 
nn. 2 & 4. 


41 The proposal would consider each paying 
subscriber to a service, or each active user, to be an 
‘‘end user.’’ Id. at 8–9. 


42 At the time of hearing in the present 
proceeding, Mr. Johnson had stepped back from his 
music business and was employed in real estate. 
See 3/9/17 Tr. 418–19 (Johnson). 


43 In his oral testimony, Mr. Johnson appears to 
concede that if a customer purchased a song and 
paid whatever price he proposes that an additional 
streaming rate might not be necessary. 3/9/17 Tr. 
432: 14–17 (Johnson) (‘‘my proposal is that if you 
paid up front . . . you might not need those 
Subpart B [streaming] rates.’’). 


4. Copyright Owners (Excluding GEO) 
The Copyright Owners proposed that 


the Judges adopt a unitary rate structure 
for all interactive streaming and limited 
downloads that are currently covered by 
subparts B and C.40 Copyright Owners’ 
Amended Proposed Rates and Terms, at 
3 (May 11, 2017) (CO Amended 
Proposal). The Copyright Owners 
structured the proposal as the greater-of 
a usage charge and a per-user charge. 
Specifically, under the Copyright 
Owners’ proposal, each month the 
licensee would pay the greater of (a) a 
per-play fee ($0.0015) multiplied by the 
number of interactive streams or limited 
downloads during the month and (b) a 
per-end user 41 fee ($1.06) multiplied by 
the number of end users during the 
month. Id. at 8. The license fee would 
be for mechanical rights only, and 
would not be offset by any performance 
royalties that the licensee paid for the 
same activity. Id. 


5. GEO Music Group 
The Judges accepted written and oral 


testimony from Mr. George Johnson dba 
GEO Music Group. Mr. Johnson 
appeared pro se. Mr. Johnson is a self- 
employed songwriter, music publisher, 
and performer, who formerly operated 
his own recording company.42 The 
other participants in the proceeding 
agreed to preserve objections to Mr. 
Johnson’s testimony to avoid 
interruptions and to submit any 
objections in writing after his testimony. 


The crux of Mr. Johnson’s case is that 
‘‘songs and copyrights have real 
intrinsic value in dollars’’ and that 
current royalty rates do not fairly 
account for that value. Second 
Amended Written Direct Statement of 
George D. Johnson (GEO) for Proposed 
Subpart C or New Subpart D Rates and 
Terms at 3 (Johnson Second AWDS). 
Mr. Johnson proposes what he refers to 
as a ‘‘Buy Button’’ or ‘‘Paid Permanent 
Digital Song Sale’’ (PDS) under a newly 
created subpart C or subpart D of the 
applicable regulations. Id. at 2. Mr. 
Johnson contends that the PDS would 
‘‘eliminate the unpaid limited download 
in 37 CFR 385, Subparts B and C.’’ Id. 
at 3. Under Mr. Johnson’s proposal all 
‘‘interactive and non-interactive Subpart 


B and C streaming services’’ would be 
required to include a ‘‘buy button’’ that 
‘‘allows customers to voluntarily buy or 
purchase a work as a permanent paid 
digital download.’’ § 385 Regulation 
Redline and Changes of George D. 
Johnson (GEO) at 4 (Feb. 20, 2017) 
(Johnson Redline and Changes). Mr. 
Johnson proposes that the cost to the 
consumer for these permanent paid 
digital song sales would be, for 2018: 
$1.00; 2019: $1.50; 2020: $2.00; 2021: 
$2.50; 2022: $3.00. Id. 


Mr. Johnson also proposes that 
proceeds from sales of permanent 
downloads purchased through the 
proposed ‘‘buy button’’ be allocated to 
the following groups of interested 
parties under one of two alternatives (A 
or B): Artist ($.19 or $.18 per dollar paid 
by the consumer), ‘‘record’’ (presumably 
the label or record company) ($.21 or 
$.20), ‘‘AFM’’ (presumably American 
Federation of Musicians) ($.01), 
‘‘AFTRA’’ (presumably American 
Federation of Television and Radio 
Artists) ($.01), Songwriter ($.21 or $.20), 
Publishers ($.21 or $.20), and Services 
($.16 or $.20). Id. Mr. Johnson refers to 
the alternative allocations as royalties 
but they appear instead to be shares of 
sales proceeds that he would allocate to 
what he believes are all of the interested 
parties. He does not explain why or 
when alternative A should be applied as 
opposed to alternative B. 


The allocations he proposes would 
include royalties for the section 112/114 
licenses and the section 115 license, 
divided equally between the section 115 
and section 114 copyright owners. 
Johnson Redline and Changes at 4. 
However, under his proposal the 
copyright users (the Services) would 
still pay a mechanical royalty for 
streaming performances of ‘‘$.0015, 
etc.’’ Johnson Second AWDS at 4. It is 
unclear what year the $.0015 rate would 
apply to and what the ‘‘etc.’’ means.43 
In short, Mr. Johnson proposes two 
alternatives for allocating revenues from 
sales that might occur if a customer 
were to buy a song directly from a 
Service. Under Alternative A, the 
Services would effectively pay in the 
aggregate 84% of the PDS revenues to 
all copyright owners for licenses under 
both the section 114 (which includes 
section 112 royalties) and 115. Under 
Alternative B, the Services would pay 


80% of PDS revenues for the same two 
licenses. Johnson Second AWDS at 4–5. 


In his written direct statement Mr. 
Johnson does not propose any 
benchmark or other evidence that would 
justify a ‘‘buy button’’ requirement with 
a rate of 80% or 84% of PDS revenues. 
He does assert, however, that it is the 
‘‘only reasonable proposal that captures 
the true value of a music copyright 
today and historically.’’ Johnson Second 
AWDS at 5. Ultimately, Mr. Johnson 
concedes that the Judges previously 
rejected his proposal to combine the 
section 112/114 and 115 rates in Web IV 
and that the proposal continues to be 
impracticable. 3/9/17 Tr. 433: 2–3, 11– 
12 (Johnson) (‘‘that didn’t happen in 
Web IV and . . . it won’t happen here 
. . . it’s so segmented, all the different 
licenses, it’s probably impossible.’’). 


While the Judges appreciate Mr. 
Johnson’s participation in the 
proceeding, they must view his proposal 
through the prism of the Copyright Act. 
Nothing in section 115 would authorize 
the Judges to require all Services 
availing themselves of the section 115 
license to include a mandatory ‘‘buy 
button’’ as part of any service offering. 
Services may install a ‘‘buy button’’ if 
they wish, but the Judges cannot 
mandate that service business 
innovation as Mr. Johnson proposes. 


Likewise, the Judges have no 
authority to set the price that Services 
charge consumers for purchasing a 
download whether from a PDD service 
offering or through Mr. Johnson’s 
proposed buy button. Even if the Judges 
had the authority to impose a ‘‘buy 
button’’ requirement on the Services, it 
is unclear what purpose that button 
would serve other than to alert 
consumers to the possibility of buying a 
song they happen to stream. The Judges 
believe consumers of music are already 
aware that if they want to buy a song 
they can do so. Perhaps Mr. Johnson 
believes with a buy button, consumers 
might be more willing to click on the 
button and buy the song than if the 
button were not visible and readily 
available. Mr. Johnson provides no 
evidence to support that premise. As for 
the 80% or 84% combined royalty that 
Mr. Johnson proposes for the section 
112/114 and 115 licenses, he provides 
no evidence upon which the Judges 
might base such a royalty other than his 
belief that it is the ‘‘only reasonable 
proposal that captures the true value of 
a music copyright today and 
historically.’’ See Johnson Second 
AWDS at 5. Mr. Johnson’s opinion alone 
is insufficient evidence upon which to 
support his ‘‘buy button’’ proposal. 


Given the lack of sufficient substantial 
and persuasive evidence to support the 
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44 Mr. Johnson’s oral testimony went well beyond 
his ‘‘buy button’’ proposal and included criticism 
of the current Copyright Act as well as criticism of 
the Services’ rate proposals and business models 
and other concerns about the music industry more 
generally. While the Judges considered Mr. 
Johnson’s testimony in determining the appropriate 
royalty rates for the upcoming rate period, as a lay 
witness sponsored by no party other than himself 
the Judges placed little weight on his opinions 
regarding the various rate proposals of the Services 
and the condition of the industry. As for his 
criticism of the Copyright Act, those opinions are 
more appropriately directed to Congress. 


GEO proposal, the Judges will not 
further analyze it.44 The Judges 
respectfully decline to adopt Mr. 
Johnson’s proposed approach to rate 
setting. 


B. Arguments Concerning Elements of 
the Proposed Rate Structures 


1. Per-Unit Rate 
Copyright Owners and Apple 


emphasize that a per-play royalty rate 
structure, as compared with a percent- 
of-revenue structure, provides 
transparency and simplicity in reporting 
to songwriters and publishers, because 
it requires only one metric besides the 
rate itself, i.e., the number of plays, 
making it much easier to calculate, 
report, and understand. See, e.g., Expert 
Report of Marc Rysman, Trial Ex. 3026, 
¶ 56 (Rysman WDT); Wheeler WDT, 
Trial Ex. 1613, ¶ 19; Expert Report of 
Anindya Ghose, Trial Ex. 1617, ¶¶ 83– 
84 (Ghose WDT); Expert Report of Jui 
Ramaprasad, Trial Ex. 1615, ¶ 41 
(Ramaprasad WDT); Witness Statement 
of Peter Brodsky, Trial Ex. 3016, ¶ 76 
(Brodsky WDT); 3/22/17 Tr. 2476–78 
(Dorn); 3/23/17 Tr. 2855–56 (Ghose). 
Relatedly, Copyright Owners argue that 
a transparent metric tied to actual usage 
is superior because, under the 
alternative percent-of-revenue approach, 
services might manipulate revenue 
through bundling, discounting, and 
accounting techniques, or might defer 
service revenues and emphasize 
increasing market share rather than 
profits. See Rysman WDT ¶¶ 43–45. 


Copyright Owners and Apple contrast 
their proposed per play approaches with 
the current rate structure, which they 
characterize as cumbersome and 
convoluted. They emphasize that under 
the current rate structure, the Services 
must perform a series of different greater 
of and lesser of calculations, depending 
on a service’s business model, to 
determine which prong of the rate 
structure is operative. See Copyright 
Owners’ Proposed Findings of Fact 
(COPFF) (and record citation therein). 
Copyright Owners assert that because of 
this complexity, publishers and 
songwriters cannot easily verify the 
accuracy of data the Services input 


when calculating royalty payments. See 
Brodsky WDT ¶ 76; Ghose WDT ¶¶ 80, 
81, 82; Ramaprasad ¶¶ 4, 38, 42–44; 
Rysman WDT ¶ 57; Tr. 2865 (Ghose); Tr. 
824 (Joyce); Tr. 247778 (Dorn). 


Beyond the issue of complexity, 
Copyright Owners and Apple argue that 
interactive streaming services do not 
need the present upstream rate structure 
in order to adopt any particular 
downstream business model. Rather, 
Copyright Owners and Apple assert that 
a per-play structure would establish a 
level of equality in the royalty rates 
across the Services, without regard to 
business models. Songwriters and 
publishers would be paid on the same 
transparent, fixed amount without 
advantaging any one business model 
over another. 3/23/17 Tr. 2849, 2863 
(Ghose). Thus, Copyright Owners and 
Apple maintain that a royalty based on 
the number of plays aligns the 
compensation paid to the creators of the 
content with actual demand for and 
consumption of their content. Ghose 
WDT ¶ 84; Rysman WDT ¶¶ 9, 58; 
Testimony of David Dorn, Trial Ex. 
1611, ¶ 33 (Dorn WDT). 


Copyright Owners further argue that 
the present rate structure’s failure to 
measure royalties based on per-play 
consumption is counterintuitive, 
because it permits a decreasing effective 
per-play rate even as the quantity of 
songs listeners consume via interactive 
streaming is increasing. Israelite WDT 
¶ 39. Copyright Owners note, for 
example, that listening to [REDACTED] 
increased from [REDACTED] streams in 
July 2014 to [REDACTED] streams in 
December 2016, a [REDACTED] increase 
in the number of streams. Rebuttal 
Report of Glenn Hubbard, Trial Exs. 
132–33, Ex. 1 and ¶ 2.22 (Hubbard 
WRT); 4/13/17 Tr. 5971–72 (Hubbard). 
However, contemporaneously 
[REDACTED]’s mechanical royalty 
payments to the Copyright Owners only 
increased [REDACTED], from 
$[REDACTED] in mechanical royalties 
in July 2014 to only $[REDACTED] in 
December 2016. Hubbard WRT ¶ 3.9; 4/ 
13/17 Tr. 5971–73 (Hubbard). The 
upshot, Copyright Owners assert, is that, 
as streaming consumption increased 
dramatically from 2014 to 2016, the 
effective per stream mechanical 
royalties paid by [REDACTED] to 
Copyright Owners decreased from 
[REDACTED] per hundred streams in 
July 2014 to [REDACTED] per hundred 
streams in December 2016—only 
[REDACTED]% of the effective per 
stream rate in July 2014. 4/13/17 Tr. 
5972–73 (Hubbard). 


The Services made four arguments in 
opposition to the use of a per-play 
royalty rate. The overarching theme of 


these arguments is that an inflexible 
‘‘one size fits all’’ rate structure would 
be ‘‘bad for services, consumers, and the 
copyright owners alike.’’ See Services’ 
Joint Proposed Findings of Fact (SJPFF) 
at 89. 


First, the Services argued that an 
upstream per-play rate would not align 
with the downstream demand for ‘‘all- 
you-can-eat’’ streaming services. As 
Professor Marx testified, a per stream fee 
introduces a number of distortions and 
inefficiencies, encouraging a capping of 
downstream plays and reduces 
incentives for services to meet the 
demand of consumers ‘‘who are going to 
stream a lot of music.’’ Written Direct 
Testimony of Leslie Marx, Trial Ex. 
1065, ¶¶ 130–131 (Marx WDT). In this 
vein, Pandora’s then-president, Michael 
Herring, noted that a per-play 
consumption-based model where the 
revenue is fixed creates uncertainty and 
volatility, which discourage investment 
and hamper profitability. 3/14/17 Tr. 
894–95 (Herring). Mr. Herring noted that 
this is a general economic problem that 
occurs when a retail subscription 
business has fixed subscription 
revenues per customer, but variable 
(and unpredictable) costs derived from 
variable (and unpredictable) 
downstream usage. Written Rebuttal 
Testimony of Michael Herring, Trial Ex. 
888, at ¶ 17 (Herring WRT); 3/14/17 Tr. 
894–98 (Herring); see Mirchandani WDT 
¶ 39 (one-size-fits-all rate is not 
‘‘offering agnostic’’ as Copyright Owners 
claim, but rather is ‘‘offering 
determinative.’’). 


Second, the Services argued that there 
is no ‘‘revealed preference’’ in the 
marketplace for a per-play royalty rate 
structure for licensing musical works or 
sound recordings rights, as opposed to 
a percent-of-revenue (with minima) 
royalty structure. In particular, they 
contended that mechanical royalties 
have never been set on a per-play basis. 
See Herring WRT ¶ 19. The Services 
also pointed to the interactive services’ 
direct licenses with music publishers, 
PROs and record companies, claiming 
that all rely on a percent-of-revenue 
royalty calculation. SJPFF ¶¶ 174–175 
(and record citations therein). They 
acknowledged that some of the direct 
license agreements with record 
companies contain alternative per-user 
prongs but they noted that this is 
consistent with the existing rate 
structure which already contains a per- 
subscriber minimum, but not a per-play 
prong. Id. ¶ 175. Further, the Services 
noted that Apple, which is proposing a 
per-play rate, in fact has [REDACTED]. 
See 3/23/17 Tr. 2857 (Ghose); 3/22/17 
Tr. 2479 (Dorn). 


VerDate Sep<11>2014 20:31 Feb 04, 2019 Jkt 247001 PO 00000 Frm 00009 Fmt 4701 Sfmt 4700 E:\FR\FM\05FER3.SGM 05FER3







1926 Federal Register / Vol. 84, No. 24 / Tuesday, February 5, 2019 / Rules and Regulations 


45 This problem is irrelevant to Copyright 
Owners’ proposal, because they propose the 
elimination of the All-In provision in the rate 
structure. 


46 Except when it doesn’t. The Services seek the 
elimination of the ‘‘Mechanical Floor,’’ a significant 
departure from the existing structure. 


47 In more formal economic terms, Professor Katz 
noted that the present structure enhances variable 
pricing that allows streaming services ‘‘to work 
[their] way down the demand curve,’’ i.e., to engage 
in price discrimination that expands the market, 
providing increased revenue to the Copyright 
Owners as well as the Services.’’ 3/13/17 Tr. 701 
(Katz). 


48 The Copyright Owners sought to rebut 
Professor Hubbard’s argument by confronting him 
with the offerings of Tidal, a streaming service that 
does not compete by offering a low-cost service. 
Eisenach WDT ¶¶ 49–50. However, Tidal’s offering 
of a higher priced subscription service that provides 
enhanced features such as hi-fidelity sound quality 
actually proves the point that Professor Hubbard 
and the other Service economists are making: There 
is a segmentation of demand across product 
characteristics and WTP that permits differential 
pricing in this industry. 


Third, the Services discounted the 
argument that Copyright Owners’ 
proposed rate structure is superior to 
the present rate structure because the 
latter is too complicated or 
cumbersome. They characterized this 
criticism as ‘‘overblown’’ and assert that 
any problems arising in the use of a 
revenue-based headline rate is mitigated 
by the inclusion of per subscriber and 
TCC minima. SJPFF ¶ 174. They further 
noted that section 801(b)(1) does not list 
as a criterion or objective that the rates 
be simple, easy to understand, or 
otherwise ‘‘transparent.’’ Services’ Joint 
Reply to Apple PFF (SJR(Apple)) at 34, 
36. Thus, they argued, the Judges cannot 
jettison an otherwise appropriate rate 
structure because some unquantified 
segment of the songwriting community 
might be uncertain as to how their 
royalties were computed. 


Separate from these four arguments 
against per-play rate proposals, the 
Services noted a practical problem 
related to Apple’s specific proposal: 
Apple’s proposal calls for deducting 
performance royalties from the per-play 
mechanical royalty, yet it does not 
explain how to convert the typical 
percent-of-revenue performance royalty 
into a per play rate in order to perform 
that computation.45 The Services noted 
that Apple Music’s Senior Director, 
David Dorn, was unable to explain how 
this calculation would be made. See 3/ 
22/17 Tr. 2508–09 (Dorn). Thus, the 
Services asserted that Apple’s proposal 
would introduce ‘‘more complexity, not 
less,’’ SJR (Apple) at 34. 


2. Flexible Rate 
The Services propose a rate structure 


for configurations in extant subparts B 
and C that follows the structure in the 
existing regulations adopted after the 
2012 Settlement.46 The Services 
asserted that they are not advocating 
preservation of the basics of the 
settlement rate structure merely to 
preserve the status quo. See 3/13/17 Tr. 
564 (Katz). Rather, the Services, through 
their economic experts, argue that the 
settlement rate structure as an 
appropriate benchmark for the Judges to 
weigh, consider, adjust (if appropriate), 
and apply or reject, as they would any 
proffered benchmark. The Services note 
that considering the current rate 
structure as a benchmark is instructive 
because it allows for identification of 
market value by analogy. The Services 


assert that examination of a comparable 
circumstance obviates the need for 
experts and the Judges to build a 
theoretical model from the ‘‘ground up.’’ 
See 3/13/17 Tr. 691–2 (Katz). 


The Services’ experts opine that, for a 
number of reasons, the 2012 rate 
structure is a highly appropriate 
benchmark. First, they note that it 
applies to (1) the same rights; (2) the 
same uses; and (3) the same types of 
market participants. See 3/15/17 Tr. 
1082–83 (Leonard); 3/13/17 Tr. 551, 
566–67 (Katz). Additionally, the 
Services maintain that because the 2012 
rate structure resulted from a negotiated 
settlement, it reflects market forces, 
including an implicit consensus on such 
issues as substitutional effects. See 3/ 
13/17 Tr. 580, 722 (Katz). More broadly, 
the Services assert the 2012 Settlement 
demonstrates the ‘‘revealed preferences’’ 
of these economic actors. See 3/15/17 
Tr. 1095 (Leonard); see also Amended 
Written Direct Statement of Gregory K. 
Leonard, Trial Ex. 695, ¶ 72 (Leonard 
AWDT) (direct license agreements that 
track statutory structure evidence 
‘‘revealed preference’’). Finally, the 
Services assert that the 2012 Settlement 
rate structure as benchmark is relevant 
and helpful because, although it was 
adopted five years ago, it is nonetheless 
a relatively recent agreement, covering 
the current rate period. See Katz WDT 
¶¶ 6, 71; 3/13/17 Tr. 608–09 (Katz); 
Leonard AWDT ¶ 45 et seq.; 3/15/17 Tr. 
1082 (Leonard). 


The Services’ experts candidly 
acknowledge that the rate structure they 
advocate cannot be construed 
economically as the ‘‘best’’ approach to 
pricing in this market. See, e.g., 4/7/17 
Tr. 5574–76 (Marx). Rather, the 
Services’ experts uniformly link the fact 
that the marginal physical cost of 
streaming is zero to the need for a 
flexible rate structure, such as now 
exists. See, e.g., 3/20/17 Tr. 1829 
(Marx); 3/13/17 Tr. 558 (Katz); 3/15/17 
Tr. 122 (Leonard). Indeed, Copyright 
Owners’ economic experts acknowledge 
this underlying fact. See, e.g., 3/30/17 
Tr. 4086 (Gans) (streamed music is 
‘‘non-rival good.’’); 3/27/17 Tr. 3167 
(Watt); 4/3/17 Tr. 4318 (Rysman); 4/13/ 
17 Tr. 5917–18 (Hubbard). 


Professor Katz noted that the existing 
revenue-based rate structure captures 
important specific aspects of the 
economics of the interactive streaming 
market, accounting for the variable 
willingness to pay (WTP) among 
listeners and the corollary variable 
demand for streaming services. See 3/ 
13/17 Tr. 586–87 (Katz); see also 
Written Rebuttal Testimony of Leslie M. 
Marx, Trial Ex. 1069, ¶¶ 239 et seq. 
(Marx WRT); 4/7/17 Tr. 5568 (Marx) 


(present structure serves customer 
segments with variety of preferences 
and WTP).47 Professor Rysman, an 
expert for Copyright Owners, 
hypothesized that under the current rate 
regime overall revenues might be 
increasing because of movements 
‘‘down the demand curve’’ (i.e., changes 
in quantity demanded in response to 
lower prices), rather than because of, or 
in addition to, an outward shift of the 
demand curve (i.e., increase in demand 
at every price). 4/3/17 Tr. 4373–74 
(Rysman). Professor Hubbard perceives 
a link between the existing rate 
structure and the ‘‘growth in the number 
of consumers, number of streams, entry, 
the number of companies providing the 
streaming services, and the identity of 
the companies providing those services 
. . . .’’ 4/13/17 Tr. 5978 (Hubbard); see 
Hubbard WDT ¶ 4.7 (settlement rate 
structure provides ‘‘necessary flexibility 
to accommodate the underlying 
economics of [REDACTED]’s various 
digital music service offerings.’’); 48 
3/15/17 Tr. 1176 (Leonard) 
(notwithstanding changes in streaming 
marketplace, economic structure of 
marketplace, which made percent-of- 
revenue appropriate, has not changed). 


The Services’ experts further assert 
that the multiple pricing structures 
necessary to satisfy the WTP and the 
differentiated quality preferences of 
downstream listeners relate directly to 
the upstream rate structure to be 
established in this proceeding. Professor 
Marx opines that the appropriate 
upstream rate structure is derived from 
the characteristics of downstream 
demand. 3/20/17 Tr. 1967 (Marx) (rate 
structure upstream should be derived 
from need to exploit WTP of users 
downstream via a percentage of 
revenue). This upstream to downstream 
consonance in rate structures represents 
an application of the concept of 
‘‘derived demand,’’ whereby the 
demand upstream for inputs is 
dependent upon the demand for the 
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49 In a real-life example of this phenomenon, 
[REDACTED] explained [REDACTED]’s internal 
analysis of the marketplace impact of 
[REDACTED]’s decision to discount the monthly 
subscription price of its [REDACTED] service 
[REDACTED]. The analysis indicated that 
[REDACTED]% of the subscribers were new to the 
interactive streaming segment of the market, and 
[REDACTED]% came from existing subscribers to 
other services at the standard $9.99 monthly price. 
As [REDACTED] explained, music publishers 
would lose royalties on $[REDACTED] of revenue 
on the [REDACTED]% who migrated away from a 
$9.99 service, but would add royalties on the 
$[REDACTED] for each subscriber who was part of 
the [REDACTED]% cohort. See 3/16/17 Tr. 1576– 
1639 ([REDACTED]); see also 3/21/17 Tr. 2243–44 
(Hubbard). 


50 There is a facially discordant aspect to the 
Services’ argument. They are consistently incurring 
losses under this rate structure and the present 
rates, yet they are essentially content for the present 
rates and structure to be continued. The presence 
of chronic losses would facially suggest that the 
Services would be in need of rate reduction (as 
some of their experts suggest would be proper given 
their analyses). This conundrum is explained by the 
Services’ engaging in competition for market share, 
as discussed infra. 


51 No witness offered any testimony that might 
indicate whether the currently operating Services 
perceive themselves to be at the beginning, middle, 
or ‘‘late-stage’’ of this cycle. 


final product downstream. Id.; see P. 
Krugman & R. Wells, Microeconomics at 
511 (2d ed. 2009) (‘‘[D]emand in a factor 
market is . . . derived demand . . . 
[t]hat is, demand for the factor is 
derived from the [downstream] firm’s 
output choice’’). 


The Services’ economists also 
contend that the existing rate structure 
has produced generally positive 
practical consequences in the 
marketplace. As the Services’ joint 
accounting expert, Professor Mark 
Zmijewski testified, the decrease in 
publishing royalties from the sale of 
product under subpart A since 2014 has 
been offset by an increase in music 
publisher royalties (mechanical + 
performance royalties) over the same 
period. Expert Report of Mark E. 
Zmijewski, Trial Ex. 1070, ¶¶ 38, 40 
(Zmijewski WRT); 4/12/17 Tr. 5783 
(Zmijewski). Professor Hubbard 
dismisses as economically 
‘‘meaningless’’ the argument that 
Copyright Owners have suffered relative 
economic injury under the current rate 
structure simply because the increase in 
their revenues from interactive 
streaming has been proportionately less 
than the growth in the number of 
interactive streams. 4/13/17 Tr. 5971–73 
(Hubbard). There is no evidence in this 
record that, if the price of the services 
available to these low to zero WTP 
listeners had been increased, they 
would have paid the higher price. In 
fact, the only survey evidence in the 
record suggests that listeners to 
streaming services have a highly elastic 
demand, i.e., they are highly sensitive to 
price increases.49 


On the Licensee Services’ side of the 
ledger, Professor Katz identifies the 
entry of new interactive streaming 
services and new investment in existing 
interactive streaming services during the 
present rate period as evidence that the 
present rate structure is ‘‘working.’’ 3/ 
13/17 Tr. 667 (Katz). He notes the 
ubiquity of percent-of-revenue based 
royalty structures in the music industry, 
indicating (as a matter of revealed 


preference) the practicality of a revenue- 
based royalty system. See 3/13/17 Tr. 
766–67 (Katz).50 


Although the Services’ economic 
experts extol the benefits of the current 
rate structure, they acknowledge the 
problem, whether hypothetical or real, 
that the Services have an incentive and 
a capacity to minimize the amount of 
revenue that is attributed to the revenue 
base. Further, even absent any wrongful 
intent with regard to the measurement 
of revenue, the Services recognize that 
attribution of revenue across product/ 
service lines of various service offerings 
can be difficult and imprecise. See, e.g., 
4/5/17 Tr. 5000 (Katz). Additionally, the 
Services might focus on long-term profit 
maximization, thereby deferring shorter- 
term profits through temporarily lower 
downstream pricing in a manner that 
suppresses revenue over that shorter- 
term. The Services might also use music 
as a ‘‘loss leader,’’ displacing streaming 
revenue to encourage consumers to 
enter into the so-called economic 
‘‘ecosystem’’ of the streaming services, 
especially the multi-product/service 
firms in this proceeding, such as 
Amazon, Apple, and Google. The 
operators of these multi-product 
environments might assume music 
consumers can be exposed to other 
goods and services available for 
purchase. Third, the Services might 
obscure royalty-based streaming 
revenue by offering product bundles 
that include music service offerings 
with other goods and services, rendering 
it difficult to allocate the bundle 
revenue between royalty-bearing service 
revenue and revenue attributable to 
other products in the bundle. 


Professor Katz testified, however, that 
the existing rate structure 
accommodates these bundling, deferral, 
and displacement issues by the use of 
minima that are triggered if the royalty 
resulting from the headline percent-of- 
service revenue falls below the 
established minima. Katz WDT ¶¶ 82– 
83; 3/13/17 Tr. 670 (Katz). Moreover, he 
concluded that because the marketplace 
appears to be functioning, the 
alternative minimum rates must be 
adequately handling revenue 
measurement issues. Id. at 738; 4/5/17 
Tr. 5055–57 (Katz). In similar fashion, 
Dr. Leonard opined that the 2012 


Settlement rate structure created a 
number of ‘‘buckets’’ to deal with 
problems of this sort, although he 
acknowledged that there was no reason 
why adjustments could not be made to 
the ‘‘buckets’’ going forward. 3/15/17 
Tr. 1227–28 (Leonard); see also 3/13/17 
Tr. 670–71 (Katz) (did not analyze 
whether to adjust ‘‘specific rates’’ of the 
minima). 


Copyright Owners criticize the 2012 
rate structure because of the inherent 
problems with measurement of revenue. 
Specifically, Copyright Owners focus on 
deferral and displacement problems. 
See Rysman WDT ¶ 13. With regard to 
revenue deferral, Copyright Owners 
argue that the services’ attempt to grow 
their customer base and future profits is 
fueled by a strategic decision to lower 
retail prices, thus sacrificing current 
revenue for future economic benefits. 
Id.; see also 3/21/17 Tr. 2081–83 
([REDACTED]). 


The Services concede that there is a 
period in the life-cycle of a streaming 
service when ‘‘user numbers’’ may be 
more important to a service, its 
investors, and its market price; however 
there comes a time, in the ‘‘late-stage 
private and public markets,’’ when 
‘‘[REDACTED].’’ Written Rebuttal 
Testimony of Barry McCarthy, Trial Ex. 
1066, ¶¶ 37 (McCarthy WRT).51 The 
Services argue, however, that Copyright 
Owners misunderstand the emphasis on 
long term growth. That emphasis, they 
argue, relates to the Services’ 
willingness to sacrifice short-term 
profitability by incurring up-front costs, 
which has no bearing on current period 
revenues. 3/21/17 Tr. 2085 
([REDACTED]). The Services 
nonetheless acknowledge that they 
focus currently on the second derivative 
of revenue—the ‘‘growth of the 
growth’’—rather than revenue growth. 


The Judges find that the record in this 
proceeding indicates that the Services 
do seek to engage to some extent in 
revenue deferral to promote a long-term 
growth strategy. A long-term strategy 
that emphasizes scale over current 
revenue can be rational, especially 
when a critical input is a quasi-public 
good. Growth in market share and 
revenues is not matched by a 
commensurate increase in the cost of 
inputs, whose marginal cost of 
production (reproduction in this 
context) is zero. It appears to the Judges 
that the nature of the downstream 
interactive streaming market and its 
reliance on scaling for success, results 
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52 More precisely, although some [REDACTED] 
listeners might have paid the full subscription 
price, the [REDACTED] pricing analysis indicated 
that any revenue losses arising from discounts 
obtained by these sub-groups were dwarfed in term 
of revenue gains from the new subscribers at the 
lower discounted rates [REDACTED]. [REDACTED] 
WRT ¶ 22. 


53 It is important to note that Copyright Owners’ 
attacks on the Klein Survey are not levelled by any 
witnesses, nor contradicted by their own survey 
expert, because Copyright Owners elected not to 
proffer such an expert in their direct (or rebuttal) 
cases. Rather, Copyright Owners elected to make a 
descriptive argument regarding the elasticity of 
demand among different segments of the market, as 
opposed to a survey-based or econometric study of 
price elasticity. 


necessarily in a competition for the 
market rather than simply competition 
in the market. This competition 
emphasizes the importance of the 
dynamic creation of new markets and 
‘‘new demand curves,’’ recognizing that 
short-term profit or revenue 
maximization might be inconsistent 
competing for the market long-term. 


When the Services pay royalties as a 
percent of their current revenue, the 
input suppliers, i.e., Copyright Owners, 
are likewise deferring some revenue to 
a later time period and assuming some 
risk as to the ultimate existence of that 
future revenue. One way the Copyright 
Owners could avoid this impact would 
be to refuse to accept a percent-of- 
revenue form of payment and move to 
a fixed per-unit price. Another way 
would be to establish a pricing structure 
that provides minima and floors, below 
which the revenue could not fall. The 
bargain struck between Copyright 
Owners and Services in 2012 is an 
example of the latter structure. 


In this proceeding, the Services assert 
there is no evidentiary support for 
Copyright Owners’ conclusory assertion 
that the Services intentionally displace 
revenue by engaging in ‘‘cross-selling’’ 
or revenue bundling. See SJPFF at 308. 
The Judges agree that there is no 
support for any sweeping inference that 
cross-selling has diminished the 
revenue base. 


Regardless of the existence or extent 
of cross-selling, Copyright Owners argue 
that the Services manipulate revenue 
calculations in their favor, allegedly 
defining revenue in opportunistic ways. 
See Rysman WDT ¶ 44; Rysman WRT 
¶ 15; see also Ghose WDT ¶¶ 78 (arguing 
on behalf of Apple that ‘‘service revenue 
for . . . bundles is subjective and can be 
interpreted differently by different 
service providers’’). Copyright Owners 
maintain that they cannot discern the 
alleged manipulation and opportunism 
as it occurs, because the booking of 
revenue among lines of business is 
‘‘opaque to publishers.’’ Rysman WDT 
¶ 43; Rysman WRT ¶ 15; Ghose WDT 
¶¶ 80–81. In support of this assertion of 
revenue manipulation, Copyright 
Owners point to [REDACTED]. 


Before [REDACTED] engaged in 
[REDACTED], it engaged in a pricing 
analysis to determine its optimal price 
point for [REDACTED] and interactive 
streaming access. See [REDACTED] 
Pricing Study—Final Report, Trial Ex. 
113 ([red] Study). [REDACTED] 
contends its pricing analysis 
demonstrated that [REDACTED]. Trial 
Ex. 111, ¶ 14 n.9 ([REDACTED] WRT). 
In conjunction with [REDACTED]. 
[REDACTED] lowered the [REDACTED] 
subscription price to $[REDACTED] per 


month, compared to the full 
$[REDACTED] per month price. 
Amazon determined that Prime 
members who were unwilling to pay the 
full [REDACTED]/month subscription 
price for [REDACTED] could be enticed 
to pay $[REDACTED] per month less, 
subscribing to [REDACTED] service at 
$[REDACTED]/month. Id. ¶ 22. 


[REDACTED] maintains these 
[REDACTED] created ‘‘unique 
distribution channels’’ generating new 
listeners and thus new royalties for the 
licensors without cannibalizing higher 
royalties at the full $[REDACTED] per 
month subscription price. Id. ¶¶ 25, 21– 
22.52 [REDACTED] asserts that the net 
benefits of its pricing strategies are 
confirmed by a consumer survey 
undertaken by [REDACTED] Mr. Robert 
L. Klein, Chairman and co-founder of 
Applied Marketing Science, Inc. 
(‘‘AMS’’), a market research and 
consulting firm. In that survey (Klein 
Survey), Mr. Klein identified 
[REDACTED]. At a high level, the Klein 
Survey results indicated that 
[REDACTED]’s music listeners had an 
overall high elasticity of demand for 
streamed music, meaning that their 
subscription demand was highly 
sensitive to changes in subscription 
prices. Written Rebuttal Testimony of 
Robert L. Klein, Trial Ex. 249, ¶ 67 
(Klein WRT).53 


Copyright Owners attack the Klein 
Survey on several fronts. The arguments 
made by Copyright Owners are 
insufficient, however, to seriously 
weaken the probative value of the Klein 
Survey. In the end, the Judges are not 
persuaded by the Copyright Owners’ 
revenue bundling arguments not to 
adopt a flexible, revenue-based royalty 
rate. 


3. All-In Rate vs. Independent 
Mechanical Rate 


The current mechanical royalty rate is 
calculated as a so-called ‘‘All-In’’ rate. 
When calculating the mechanical rate 
the parties subtract from the base rate 
the amount paid by the interactive 


streaming services to performing rights 
organizations (PROS) for the musical 
works performance right. All five 
Services urge the Judges to establish a 
statutory rate structure for the 
forthcoming rate period that contains 
this ‘‘All-In’’ feature; whereas Copyright 
Owners request that the rate for the 
forthcoming rate period be set without 
regard to the amounts the Services pay 
PROs for the performance rights. 


According to the Services, a key 
aspect of the 2008 and 2012 settlements 
was the deduction of expenses for 
public performance royalties; in other 
words, the top-line rate the Services 
paid under the section 115 license 
would be added to the performance 
rights royalties for an All-In musical 
works fee from the Services’ point of 
view. Levine WDT ¶ 35; Written Direct 
Testimony of Adam Parness, Trial Ex. 
875, ¶ 7 (Parness WDT); 3/8/17 Tr. 298– 
99 (Parness). According to Apple, the 
absence of any value in the mechanical 
license separate from the performance 
license is underscored by the fact that 
interactive streaming is the only 
distribution channel that pays both a 
performance royalty and a mechanical 
royalty. Noninteractive services, 
SDARS, and terrestrial radio pay a 
performance royalty but not a 
mechanical royalty, whereas record 
companies pay a mechanical royalty 
under subpart A but not a performance 
royalty. Rebuttal Testimony of David 
Dorn, Trial Ex. 1612, ¶ 10 (Dorn WRT). 


According to the Services this All-In 
rate structure is consistent with the 
parties’ expectations in settling 
Phonorecords I and II. See SJPFF ¶ 112. 
Additionally, the Services note that 
many direct licenses between musical 
works copyright owners and streaming 
services incorporate the ‘‘All-In’’ feature 
of the existing section 115 license. See 
SJPFF ¶¶ 143–145 (and record citations 
therein). 


Separately, Apple concurs in the 
proposal of an ‘‘All-In’’ rate in the 
forthcoming rate period. According to 
Apple, the Judges 
should adopt an All-In rate for interactive 
streaming because (1) mechanical and 
performance royalties are complementary 
rights that must be considered together in 
order to prevent exorbitant costs, (2) the 
current statute use an All-In rate, (3) All-In 
rates provide greater predictability for 
businesses, and (4) recent fragmentation and 
uncertainty with respect to performance 
licenses threaten to exacerbate the problems 
of high costs and uncertainty already present 
in the industry. 


Apple PFF ¶¶ 138, et seq. (and record 
citations therein). Apple maintains that, 
as a policy matter, an All-In rate helps 
maintain royalties at an economically 
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54 In this context, ‘‘fragmentation’’ refers to the 
existence of more than one owner of copyrights to 
a single musical work. 


55 Since 1941, ASCAP and BMI have been subject 
to Consent Decrees they reached with the 
Department of Justice in a DOJ antitrust suit. See, 
e.g., United States v. Broadcast Music, Inc., 1940– 
43 Trade Cas. ¶ 56,096 (W.D.Wis. 1941). 


56 Apple also claims that there is recent legal 
uncertainty because of the 2016 decision regarding 
fractional licensing in United States v. Broadcast 
Music Inc., 64 Civ. 3787 (LLS), 2016 WL 4989938 
(S.D.N.Y. Sept. 16, 2016), which Apple claims has 
created even more market power for the owners of 
musical works. Apple hypothesizes fractional 
licensing ‘‘almost certainly will lead to higher total 
payments for performance rights, higher 
transactions costs, and greater uncertainty.’’ Parness 
WDT ¶ 20. In the BMI case, according to Apple, the 
Rate Court confirmed that PROs can grant licenses 
for fractional interests in musical works, meaning 
that in order to offer a work, interactive streaming 
services must obtain licenses from every entity with 
any de minimis interest in the work. Id. 


57 Copyright Owners take this argument one step 
further—maintaining that consequently the Services 
‘‘have presented no competent evidence that an 
‘‘All-In’’ rate structure ‘‘is consistent with the 
parties’ expectations in settling Phonorecords I and 
II.’’ CORSJPCL ¶ 112. It is difficult to conclude that 
this fundamental rate structure, agreed to in two 
separate settlements between the parties, was not 
consonant with their ‘‘expectations.’’ 


efficient level because it sets a single 
value for all of the rights that interactive 
streaming services must obtain from 
publishers and songwriters. See 
Rebuttal Report of Professor Jui 
Ramaprasad, Trial Ex. 1616, ¶ 13 
(Ramaprasad WRT) (separate 
mechanical royalty could lead to 
‘‘unreasonably high combined royalties 
for publishers and songwriters’’); 3/23/ 
17 Tr. 2667–69, 2670 (Ramaprasad); see 
also Leonard AWDT ¶ 56; Katz WDT 
¶ 94; Written Direct Testimony of 
Michael Herring, Trial Ex. 880, ¶ 59 
(Herring WDT). Accordingly, Apple 
asserts that adoption of an All-In rate 
will ensure that these two 
complementary rights are considered in 
tandem, with the cost of one offset 
against the cost of the other. See Dorn 
WRT ¶ 15; see also 3/13/17 Tr. 587–588 
(Katz); 3/15/17 Tr. 1191–92 (Leonard); 
Herring WDT ¶ 59. 


Apple, consistent with the other 
Services, argues that the All-In rate 
structure is particularly important 
because of recent ‘‘fragmentation’’ 54 
and uncertainty in performance rights 
licensing. The Services all claim this 
potential fragmentation threatens to 
exacerbate existing uncertainty over 
royalty costs. See Dorn WRT ¶¶ 17–18; 
Ramaprasad WRT ¶¶ 13, 63; Parness 
WDT ¶¶ 16–20; Katz WDT ¶¶ 87–94; 3/ 
13/17 Tr. 602–04 (Katz). Apple notes 
that this problem may be amplified 
because of the emergence of a fourth 
PRO, Global Music Rights (GMR) in 
addition to SESAC which, like GMR, is 
not subject to musical works 
performance license proceedings in the 
Rate Court.55 Parness WDT ¶ 18; Katz 
WDT ¶ 91; see 3/9/17 Tr. 382–83 
(Parness); 3/13/17 Tr. (Katz) 602–04.56 
The Services also raise the specter of 
future ‘‘withdrawals’’ by music 
publishers from one or more PROs. 


Copyright Owners’ initial response to 
the All-In structure is a jurisdictional 
argument. They emphasize that this is a 
proceeding to set rates and terms for the 
section 115 compulsory mechanical 
license to make and distribute 
phonorecords, not to perform works. 17 
U.S.C. 115, 801(b)(1). More particularly, 
Copyright Owners note that, the section 
115 compulsory license explicitly 
applies solely to the exclusive rights 
bestowed by clauses (1) and (3) of 
section 106; that is the rights to make 
and to distribute phonorecords of 
[nondramatic musical] works.’’ This 
proceeding does relate to the exclusive 
right provided by clause (4) to perform 
the work publicly. 17 U.S.C. 106, 115. 
Thus, Copyright Owners argue, the 
public performance right provided by 17 
U.S.C. 106(4) is an entirely separate and 
divisible right from the mechanical right 
at issue in this proceeding and is not 
subject to the section 115 license. See 
COPCOL ¶ 314 (citing 17 U.S.C. 106, 
115, 201(d) and 2 Nimmer on Copyright 
sec. 8.04[B] (‘‘[T]he compulsory license 
does not convey the right to publicly 
perform the nondramatic musical work 
contained in the phonorecords made 
under that license. Similarly, a grant of 
performing rights does not, in itself, 
confer the right to make phonorecords 
of the work.’’)). 


Copyright Owners note that 
performance royalties are negotiated 
between licensors and licensees, subject 
to challenge in a Rate Court proceeding. 
They conclude that the Judges cannot 
set an ‘‘All-In’’ rate because they have 
‘‘not been vested with the authority to 
set rates for performance rights because 
they are not covered by section 115.’’ 
Copyright Owners’ Proposed 
Conclusions of Law ¶ 315 (COPCL). 
Copyright Owners further note that the 
Services have not provided evidence in 
this proceeding to justify an ‘‘All-In’’ 
rate, such as evidence showing the rates 
and terms in existing performance 
licenses; the duration of such licenses; 
benchmarks for performance rights 
licenses; and the impact of interactive 
streaming on other sources of 
performance income, including non- 
interactive streaming, terrestrial radio, 
and satellite radio income. Further, 
Copyright Owners point out that the 
PROs and all music publishers would be 
necessary parties for any such 
determination. See id. ¶ 319. 


For these reasons, Copyright Owners 
decry as mere ‘‘sophistry’’ the Services’ 
argument that they are not asking the 
Judges to set performance rates, but 
rather only to ‘‘set’’ a ‘‘mechanical’’ rate 
that permits them to deduct what they 
pay as a performance royalty. More 
particularly, they argue that this 


approach, if adopted, would leave the 
mechanical rate indeterminate, subject 
to negotiations or judicial action 
regarding the performance license rate. 
See id. ¶ 320. Indeed, Copyright Owners 
note, under the Services’ ‘‘All-In’’ 
proposal, the mechanical rate could be 
zero (if performance royalties are agreed 
to or set by the Rate Court at a rate that 
is greater than or equal to the ‘‘All-In’’ 
rate proposed by the Services here). 
Copyright Owners argue that a 
mechanical royalty rate of zero ‘‘is 
anything but reasonable. . . .’’ Id. 
¶ 322. 


In an evidentiary attack, Copyright 
Owners demonstrate that the only 
percipient witness who engaged directly 
in the 2008 negotiations involving the 
‘‘All-In’’ rate was the NMPA president, 
David Israelite. By contrast, the 
Services’ two witnesses, Mr. Parness 
and Ms. Levine, did not participate 
directly in those negotiations. See 
Copyright Owners’ Reply Proposed 
Findings of Fact ¶ 125 (CORFF). Thus, 
Copyright Owners assert that the 
Services cannot credibly argue based on 
what the negotiating parties actually 
intended with regard to, inter alia, the 
‘‘All-In’’ rate.57 


Copyright Owners also take aim at the 
Services’ argument that it matters not 
whether they pay royalties designated as 
‘‘performance’’ or ‘‘mechanical,’’ 
because the same rights owners are also 
receiving performance royalties. 
According to Copyright Owners, this 
argument (1) ignores the Copyright Act’s 
separate and distinct mechanical and 
performance rights; (2) ignores that the 
rates for the use of those two rights, to 
the extent not agreed, are set in different 
jurisdictions; and (3) ignores the 
disruption that would be caused by 
eliminating mechanical royalties, e.g., 
disruptions arising from (a) the fact that 
mechanical royalties are the most 
significant source of recoupment of 
advances to songwriters; and (b) 
songwriters receive a greater share of 
mechanical royalties than they do of 
performance royalties (both because of 
the standard splits in songwriter 
agreements and the fact that 
performance income, unlike mechanical 
income, is diminished by PRO 
commissions). COPCL ¶ 323; COPFF 
¶ 640. 


VerDate Sep<11>2014 20:31 Feb 04, 2019 Jkt 247001 PO 00000 Frm 00013 Fmt 4701 Sfmt 4700 E:\FR\FM\05FER3.SGM 05FER3







1930 Federal Register / Vol. 84, No. 24 / Tuesday, February 5, 2019 / Rules and Regulations 


58 See also Determination of Royalty Rates and 
Terms for Making and Distributing Phonorecords 
(Phonorecords III); subpart A Configurations of the 
Mechanical License, Docket No. 16–CRB–0003–PR, 
82 FR 15297, 15298 n. 15 (March 28, 2017). 
(‘‘[M]usic licensing is fragmented, both by reason of 
the Consent Decree and the fragmentation of the 
statutory licensing schemes in the Act. These issues 
are beyond the scope of authority of the Judges; 
they can only be addressed by Congress.’’). 


59 If the All-In Rate calculation results in a dollar 
royalty payment below the stated Mechanical Floor 
rate, then that floor rate would bind. 


60 Although Apple does not join in the 
endorsement of the 2012 rates as benchmark, Apple 
does propose elimination of the Mechanical Floor 
for the upcoming rate period. Apple Inc. Proposed 
Rates and Terms, at 4, 7–8 (royalties calculated by 
multiplying number of streams times per-stream 


rate, subtracting public performance royalties, and 
allocating per work) (May 11, 2017). Google’s 
revised rate proposal, which also does not rely on 
the 2012 rate as a benchmark, does not include a 
Mechanical Floor. See, Google Amended Proposal, 
at 1. 


61 This claimed ‘‘illusion’’ became a reality, as the 
[REDACTED], has been paying the vast majority of 
its royalties pursuant to the Mechanical Floor, as 
has [REDACTED]. See, e.g., Marx WDT ¶ 76; Marx 
WRT ¶ 40. 


Copyright Owners also assert that ‘‘a 
single All-In payment will . . . 
diminish payments to songwriters, and 
will negatively impact the publishers’ 
ability to recoup advances, which will, 
in turn, negatively impact the size and 
number of future advances.’’ Witness 
Statement of Thomas Kelly, Trial Ex. 
3017, ¶ 66 (Kelly WDT); Witness 
Statement of Michael Sammis, Trial Ex. 
3019, ¶ 27 (Sammis WDT); Witness 
Statement of Annette Yocum, Trial Ex. 
3021, ¶ 23 (Yocum WDT); Israelite WDT 
¶ 71. 


Copyright Owners counter the 
Services’ claim that increasing 
‘‘fractionalization’’ of licenses justifies 
an ‘‘All-In’’ rate as a red herring. 
Specifically, they argue there has always 
been fractional licensing of performance 
rights by the PROs; there typically are 
multiple songwriters and publishers 
with ownership rights in a song and 
they might not all be affiliated with the 
same PRO. The recent litigation only 
confirmed that there is no legal basis on 
which any one PRO has the right to 
license rights it does not have. Rebuttal 
Witness Statement of David M. Israelite, 
Trial Ex. 3030, ¶¶ 65–66 (Israelite 
WRT); 3/29/17 Tr. 3662–63 (Israelite); 3/ 
9/17 Tr. 372–373 (Parness). 


Moreover, contrary to the Services’ 
assertions, they presented no evidence 
that the presence of GMR, a new PRO, 
has altered the extent of fragmentation 
in any manner, let alone increased the 
degree of fragmentation in the 
marketplace. Copyright Owners point 
out that the Services admitted that GMR 
represents fewer than 100 songwriters 
and has a meager market share of 
roughly 3 percent of the performance 
market. 3/9/17 Tr. 365–67 (Parness); see 
Israelite WRT ¶ 59. Copyright Owners 
also note that the Services presented no 
evidence either that there has been an 
increase in performance rates in licenses 
issued by GMR, or, more generally, of 
any actual or potential impact of this 
alleged ‘‘fragmentation’’ of the 
performance rights marketplace on their 
interactive streaming businesses. 3/9/17 
Tr. 381 (Parness)). 


Finally, Copyright Owners note that, 
if it ever were a justification for an All- 
In rate, the issue of publisher 
withdrawals from PROs has been 
overtaken by events. Specifically, they 
note that the ASCAP and BMI Rate 
Courts in the Southern District of New 
York, the Second Circuit, and the 
Department of Justice have determined 
that partial withdrawals by publishers 
are not permitted. Israelite WRT ¶¶ 62– 
63, citing In re Pandora Media, 785 F.3d 


73, 77–78 (2d Cir. 2015), aff’g 6 F. Supp. 
3d 317 (S.D.N.Y. 2014).58 


4. Mechanical Floor 


Copyright Owners urge the Judges to 
retain the feature of the extant rate 
regulations establishing a Mechanical 
Floor; that is, a rate below which the 
calculated mechanical license rate could 
not fall.59 They emphasize that the 
revenue displacement and deferral 
problems they perceive under a percent- 
of-revenue rate structure are alleviated 
with a Mechanical Floor because that 
rate is based on a per-subscriber 
calculation. COPFF ¶¶ 639–40. 
Copyright Owners maintain that the 
Services’ desire to eliminate the 
Mechanical Floor is nothing other than 
a ‘‘thinly veiled effort to sharply reduce 
the already unfairly low mechanical 
royalties.’’ COPFF ¶ 644. The import of 
the Mechanical Floor is underscored by 
Dr. Eisenach who testifies that, in 2015, 
the Services triggered the Mechanical 
Floor in over 43% of service-months (66 
of 152 such months). Written Rebuttal 
Testimony of Jeffrey A. Eisenach, Trial 
Ex. 3033, ¶ 115 (Eisenach WRT). 


Copyright Owners further argue that 
the Mechanical Floor is necessary to 
preserve a source of publishers’ 
advances to songwriters and 
recoupments of prior advances. COPFF 
¶ 640 (and record citations therein). 
They assert that songwriters benefit 
more from publishing agreements than 
from performance agreements with 
PROs because, under current publishing 
agreements, songwriters typically 
receive 75% or more of mechanical 
royalty income; whereas, PRO’s split 
performance royalty income 50/50 
between publishers and songwriters. Id. 
Moreover, PROs charge songwriters an 
administrative fee, further reducing the 
value of the performance royalty income 
relative to mechanical royalty income. 
Id. 


Despite their proffer of the 2012 rates 
as an appropriate benchmark, the 
Services 60 propose elimination of the 


Mechanical Floor in the forthcoming 
rate period. In support of this position, 
the Services assert that they acquiesced 
to the Copyright Owners’ insistence on 
the Mechanical Floor in the 2012 
Settlement, because they believed the 
Mechanical Floor was ‘‘illusory,’’ i.e., 
that it was ‘‘highly unlikely to ever be 
triggered. . . .’’ SJPFF ¶¶ 127, 160 (and 
record citations therein).61 According to 
the Services, experience has shown that 
the Mechanical Floor in the current rate 
structure has added uncertainty and has 
led to Services paying ‘‘windfall’’ 
royalties to Copyright Owners well 
above the stated ‘‘All-In’’ amount. See 
Apple PFF ¶¶ 85, 165; see also Google 
PCOL ¶ 22 (triggering of Mechanical 
Floor caused in some circumstances by 
Copyright Owners leveraging market 
power). 


The Services argue that the 
Mechanical Floor is tantamount to a 
separate rate and defeats the benefits of 
an All-In rate. Apple PFF ¶¶ 164–167 
(and record citations therein). They 
acknowledge the mechanical rights and 
public performance rights are ‘‘perfect 
complements’’ from the perspective of 
an interactive streaming service, but 
assert there is no economic rationale for 
setting the two rates separately from one 
another. Id. ¶ 88. The Services fear the 
alternative minimum Mechanical Floor 
could supersede a ‘‘reasonable headline 
royalty rate.’’ Marx WDT ¶ 165; see 
Leonard AWDT ¶¶ 54, 80–81 (‘‘perfect 
complements’’ argue for elimination of 
Mechanical Floor). The Services also 
argue that removal or adjustment of the 
Mechanical Floor would improve 
economic efficiency. Marx WDT ¶¶ 135, 
165. 


5. Greater-Of per Unit/per User 
Structure 


Copyright Owners’ proposal 
constitutes a ‘‘greater of’’ rate structure, 
whereby the royalty would equal the 
greater of $.0015 per play and $1.06 per- 
end user per month. In support of this 
approach, Copyright Owners contend it 
establishes a value for each copy of a 
musical work, independent of the 
Services’ business models and pricing 
strategies. Rysman WDT ¶ 89. They 
argue that the greater-of structure is no 
more complicated than a per-play rate 
alone and is much less complicated 


VerDate Sep<11>2014 20:31 Feb 04, 2019 Jkt 247001 PO 00000 Frm 00014 Fmt 4701 Sfmt 4700 E:\FR\FM\05FER3.SGM 05FER3







1931 Federal Register / Vol. 84, No. 24 / Tuesday, February 5, 2019 / Rules and Regulations 


62 Professor Ghose used a hypothetical scenario in 
which a service had one user who listened to 300 
streams in a given month. Under Copyright Owners’ 
$0.0015 per play prong, the service would pay $ 
0.0015 × 300, or $.45 in royalties. Under Copyright 
Owners’ per user prong, the service would pay a 
royalty of $1.06 for the one user, which is an 
effective per play rate of $0.0035 per play ($1.06 ÷ 
300) or more than twice the $0.0015 per-play rate. 
4/12/17 Tr. 5687 (Ghose). 


63 Deezer averaged [REDACTED] streams in 2014 
and Tidal averaged [REDACTED] streams in 2016. 
Id. 


64 This analysis underscores the inconsistency 
between Copyright Owners’ claim that each stream 
of a musical work has ‘‘inherent value.’’ See, e.g., 
Israelite WDT ¶ 39 (it ‘‘makes no sense’’ if ‘‘[e]ach 
service effectively pays to the publisher and 
songwriter a different per-play royalty’’). But in 
reality, Copyright owners understand that each 
musical work also contributes to a different value— 
access value (what economists call ‘‘option 
value’’)—when the musical works are collectivized 
and offered through an interactive streaming 
service, resulting in different effective per play rates 
paid by services if the per user prong is triggered. 
To explain this inconsistency, Copyright owners 
note the existence of a second ‘‘inherent value’’— 
not created by the songwriter in his or her 
composition—but rather created by the user—who 
inherently values access to a full repertoire. But 
these two purportedly ‘‘inherent’’ values are 
inconsistent (which is why there are two prongs in 
the proposal) and, given the heterogeneity of 
listeners, the ‘‘access value’’ is not ‘‘homogeneous 
throughout the market. These points illustrate but 
some of the reasons why a single per play rate is 
inappropriate. 65 See supra note 57 and accompanying text. 


than the 2012 Settlement rate structure. 
According to Copyright Owners, a per- 
user rate adds only one additional 
metric for royalty calculation. Brodsky 
WDT ¶ 76. Copyright Owners also assert 
that their usage-based structure is 
aligned with the value of the licensed 
copies because couples rates with usage 
and consumption. CORFF at 22. Finally, 
Copyright Owners note that in music 
licensing agreements it is not 
uncommon to find royalty rates set in a 
greater-of formula that includes a per- 
user and a per-play prong, as well a 
percent-of-revenue prong. See CORFF at 
97 (and record citations therein). 


The Services assert that the greater-of 
aspect of Copyright Owners’ rate 
proposal would lead to absurd and 
inequitable results, well above the rates 
established under Copyright Owners’ 
per-play rate prong. Professor Ghose, 
one of Apple’s economic expert 
witnesses, calculated that under 
Copyright Owners’ greater-of structure, 
interactive streaming services would 
pay under the per-user prong if the 
number of monthly streams per user 
averaged less than 707. 4/12/17 Tr. 
5686–87 (Ghose). In other words, the 
hypothetical service would be required 
to pay $1.06 per user rather than 
$0.0015 per stream.62 Id. at 5687. 


Importantly, Apple argues that the 
record in this proceeding shows that 
Services’ monthly streams have been 
historically less than 707 per user per 
month. Specifically, relying on data in 
Dr. Leonard’s Written Rebuttal 
Testimony, Apple contends that the 
annual weighted average number of 
streams per user per month across 
current subpart B and subpart C service 
offerings has been below [REDACTED] 
in each year from 2012 to 2016, while 
the average number of streams per user 
per month has exceeded 707 (which 
would trigger the per play prong) only 
[REDACTED] according to service-by- 
service data. Id.; 63 see Written Rebuttal 
Testimony of Gregory K. Leonard, Trial 
Ex. 698, at Ex. 3b (Leonard WRT). Apple 
argues that these historical data indicate 
that the Services would consistently pay 
more than the $0.0015 per play rate 


emphasized by Copyright Owners in 
this proceeding. See Apple PFF 284.64 


According to Apple, even Copyright 
Owners’ own expert, using different 
data, found that if the Copyright 
Owners’ proposal had been in effect, 
[REDACTED] of the [REDACTED] 
Services he reviewed would have been 
required to pay under the per-user 
prong in December 2015. Rysman WRT 
¶ 87, Table 1. Professor Rysman’s data 
for December 2014 indicated that 
[REDACTED] of the [REDACTED] 
Services would have been required to 
pay under the per-user prong. Id. at 
Table 2. 


Copyright Owners do not dispute the 
statistical analyses; rather, they claim 
that the binding nature of the per-user 
prong is not problematic. They cite 
sound recording performance license 
agreements in which a per-user of prong 
binds interactive streaming services at a 
rate of $[REDACTED], well above the 
$1.06 proposed by Copyright Owners for 
mechanical licenses. See CORPFF 
(Apple) at 104. Copyright Owners also 
attempt to support the higher effective 
per play rates by explaining that per- 
user rates reflect the value of access to 
the publishers’ repertoires, not just the 
value of an individual stream. See 
CORPFF (Apple) at 104–05 (and 
citations therein). 


C. 2012 Settlement as Rate Structure 
Benchmark 


The Services request a rate structure 
that (although not uniform in the 
respective particulars) generally tracks 
the present rate structure (including the 
All-In rate approach, but excluding the 
present Mechanical Floor). More 
particularly, they propose a structure 
based on a ‘‘headline’’ percent-of- 
revenue royalty, but, subject to certain 
minima that are triggered if the revenue- 


based royalty is either too low or 
inapplicable. 


By contrast, Copyright Owners seek a 
radical departure from the present rate 
structure. First, Copyright Owners seek 
to eliminate the All-In rate, thus 
decoupling the mechanical rate from the 
performance rate. Second, they advocate 
for a replacement of the ‘‘percent-of- 
revenue with minima’’ structure and a 
substitution of a rate equal to the greater 
of a per-play royalty and a per-user 
royalty. Copyright Owners’ Amended 
Proposed Rates and Terms at 8. 


Copyright Owners criticize using the 
2012 rate structure as a benchmark for 
rates in the present market. Copyright 
Owners contend that results of a 
negotiated settlement have limited 
evidentiary value in the present context. 
They also argue that the parties arrived 
at the 2012 rate structure and rates in a 
market that was not mature and that, 
thus, the settlement rates were merely 
‘‘experimental.’’ The Copyright Owners 
further contend that any benchmark 
based upon a compulsory, statutory rate 
is suspect because of the ‘‘shadow’’ of 
the statutory construct. 


1. Evidentiary Value of Settlement Rates 
Copyright Owners criticize the 


relevance of the 2012 settlement-based 
rate structure. First, they note that, as 
terms in a settlement, the elements of 
the rate structure do not reflect the 
structure the market would set, but 
rather reflect the parties’ own 
understanding of how the Judges would 
rule in the absence of a settlement. 


Second, Copyright Owners assert that, 
assuming arguendo that the current rate 
structure can be used for benchmarking 
purposes, the Services have not 
presented competent evidence or 
testimony as to the intentions of the 
settling parties who had negotiated the 
2012 settlement, or, for that matter, the 
2008 settlement that preceded it. 
Specifically, Copyright Owners claim 
that the witnesses who were called by 
the Services to testify did not negotiate 
directly with the Copyright Owners. 3/ 
29/17 Tr. 3621–22 (Israelite).65 More 
particularly, the two Services’ witnesses 
who provided testimony concerning the 
negotiations, Adam Parness and 
Zahavah Levine, acknowledged they 
had no direct involvement in the 
Phonorecords I negotiations, and Ms. 
Levine did not engage in direct 
negotiations with regard to the 
Phonorecords II settlement either. 3/9/ 
17 Tr. 339–40 (Parness); 3/29/17 Tr. 
3885–86 (Israelite); Israelite WRT ¶ 14 
(indicating that Ms. Levine had left Real 
Networks in 2006, before her former 
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66 The Mechanical Floor is discussed in greater 
detail, supra, section IV.B.4. 


subordinate was negotiating the 2008 
settlement). 


Mr. Parness testified, at the time of 
the Phonorecords I settlement, he was 
Director of Musical Licensing for 
RealNetworks, Inc., an interactive 
streaming service and a member of 
DiMA, its bargaining representative. In 
that capacity, Mr. Parness was ‘‘actively 
involved’’ on behalf of Real Networks. 
Parness WDT ¶ 5. Substantively, Mr. 
Parness testified to his understanding 
that the important aspects of the 
Phonorecords I negotiations and 
settlement were: (1) An agreement that 
noninteractive services did not need a 
mechanical license; (2) the interactive 
mechanical license would be calculated 
on an ‘‘All-In’’ basis; (3) the rate would 
be structured as a percent-of-revenue 
with certain minima; and the headline 
rate would be 10.5%. Parness WDT ¶ 7. 
He noted that the rate minima were 
included at the behest of Copyright 
Owners, who were concerned that low 
retail pricing by the services would 
cause a revenue-based rate to result in 
too little royalty revenue. Id. ¶ 8. Mr. 
Parness further testified, with regard to 
the 2012 negotiations, that he directly 
negotiated with Mr. Israelite and the 
general counsel for the NMPA– 
negotiations that led to the parties’ 
agreement essentially to maintain the 
subpart B structure and to create what 
became the new subpart C rate 
structure. Id. at 11; see also 3/9/17 Tr. 
325–27 (Parness). 


Ms. Levine, who was employed by 
Google YouTube at the relevant time, 
testified that in the Phonorecords II 
negotiations, Copyright Owners sought 
an increase in the subpart B rates, the 
services refused, and Copyright Owners 
ultimately withdrew that demand. 
Written Rebuttal Statement of Zahavah 
Levine, Trial Ex. 697, ¶ 2 (Levine WRT). 
Ms. Levine was not directly involved in 
the negotiations, however, as DiMA 
represented the interests of the services 
in those negotiations. Knowing the 
outcome of the negotiations does not 
illuminate the thought processes (or the 
horse-trading) that actually drove the 
negotiations or shaped the settlement 
structure. 


The Copyright Owners proffered no 
specific testimony as to how or why the 
provisions of the 2008 and 2012 
settlements were negotiated and valued, 
either in their constituent parts or as 
they were integrated into the rate 
structure ultimately adopted. 


2. The 2012 Rates Were ‘‘Experimental’’ 
Copyright Owners maintain that the 


current rate structure was 
‘‘experimental,’’ i.e., when it was first 
agreed to there was no data to evaluate 


the business and Copyright Owners 
lacked knowledge as to the future 
development of the interactive market. 
Thus, they claim to have accepted the 
present rate structure because it offered 
protection against poorly monetized 
services, through the establishment of 
the alternate prongs. In fact, it was 
Copyright Owners that first proposed 
the three tiered rate structure that now 
exists, but the specific percentages and 
rates were the subject of negotiation. 
Copyright Owners’ understanding of the 
characterization of the 2012 rates is 
informative; Mr. Israelite, who engaged 
in the negotiations, did not view the 
minima in the structure as minima, but 
rather as alternative rate prongs by 
which Copyright Owners would be paid 
the greatest of the rates calculated. 3/29/ 
17 Tr. 3637 (Israelite). Copyright 
Owners acknowledge that they had no 
idea which prong would bind—because 
they had no control over the services 
business models or over the 
performance rates that are deductions to 
the All-In rate—so they negotiated all 
three alternatives to reflect that 
uncertainty. Id. at 3636–38. 


With regard to the Mechanical Floor, 
Copyright Owners assert that they 
required this provision in part to protect 
against a severe or complete reduction 
in mechanical royalties that would as 
possible by virtue of the All-In 
structure. See Israelite WRT ¶¶ 19–22, 
29, 81; 3/29/17 Tr. 3632, 3634–36, 3638, 
3754, 3764–65 (Israelite); 3/8/17 Tr. 259 
(Levine).66 


The Services assert that there is no 
record evidence, beyond Mr. Israelite’s 
testimony, that the existing rate 
structure was, or remains, experimental. 
They further note that by 2012, when 
this rate structure was renewed, 
consumer adoption of streaming was 
obvious, contrary to Copyright Owners’ 
allegations. Levine WRT ¶ 5. The 
Services also assert that numerous 
services, including those backed by 
large companies, such as Yahoo and 
Microsoft, had already entered the 
market, and some of those services had 
achieved significant subscriber 
numbers. 3/8/17 Tr. 155–57 (Levine); 
see also Parness WDT ¶ 12. 


The Services also dispute the 
assertion that there was no significant 
market development by the time of 
Phonorecords II. Levine WRT ¶¶ 5–6; 3/ 
8/17 Tr. 171–72, 270–72 (Levine). 
Numerous services, including the more 
recent large new entrants, had already 
entered the market, with some realizing 
significant subscriber numbers. Id. at 
155–57 (Levine). 


3. The ‘‘Shadow’’ of the Statutory 
License 


Copyright Owners assert that any 
benchmark, including the Services’ 
proffered benchmarks, based on rates set 
for a compulsory license, is inherently 
suspect, because they are distorted by 
the so-called ‘‘shadow’’ of the statutory 
license. This is a recurring criticism. 
See, e.g., Web IV, 81 FR at 26329–31. 


More particularly, Copyright Owners 
argue: ‘‘The royalty rate contained in 
virtually any agreement made by a 
music publisher or songwriter with a 
license for rights subject to the 
compulsory license will be depressed by 
the availability of the compulsory 
license.’’ COPFF ¶ 708 (and record 
citations therein). In summary, this 
alleged shadow diminishes the value of 
a benchmark rate that was formed by 
private actors who negotiated the rate 
while understanding that either party 
could refuse to consummate a contract 
and instead participate in a proceeding 
before the Judges to establish a rate. 
Thus, neither side can utilize any 
bargaining power to threaten to actually 
‘‘walk away’’ from negotiations and 
refuse to enter into a license. In that 
sense, therefore, any bargain they struck 
would be subject to the so-called 
‘‘shadow’’ of the regulatory proceeding. 


The metaphorical shadow actually 
can be cast in two ways. First, when the 
parties are negotiating, they are aware of 
the rates established in prior 
proceedings, which shape their 
expectations of the likely outcome if 
they do not enter into a negotiated 
agreement. Second, there is the alleged 
shadow of the upcoming proceeding, 
should the parties fail to negotiate an 
agreement. That in futuro shadow 
reflects not merely the prior rulings of 
this tribunal (and its predecessors), but 
also any predictions the parties may 
make regarding, for example, the Judges’ 
likely positions with regard to the 
present and changing nature of the 
industries involved, the economic 
issues, the weight of various types of 
evidence, the credibility of witnesses 
and the Judges’ application of the 
801(b)(1) standards. 


The argument that the shadow taints 
the use of statutory rates, and direct 
agreements otherwise subject to the 
statutory license must be considered in 
light of section 115 of the Copyright Act, 
which provides that in addition to the 
objectives set forth in section 801(b)(1), 
in establishing such rates and terms, the 
Copyright Royalty Judges may consider 
rates and terms under voluntary license 
agreements described in subparagraphs 
(B) and (C). 17 U.S.C. 115(c)(3)(D). 
Subparagraphs (B) and (C), respectively, 
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67 The Judges note that one of the two 
benchmarking methods relied upon by Copyright 
Owners subtracts the statutory rate set in Web III 
for noninteractive streaming from a royalty rate 
derived from the unregulated market for sound 
recording licenses between labels and interactive 
streaming services. This would seem to violate the 
Copyright Owners’ own assertion that statutorily set 
rates cannot be used to establish reasonable rates. 
However, Copyright Owners’ expert testified that, 
in his opinion, the Judges in Web III accurately 
identified the market rate for noninteractive 
streaming, so that rate could be utilized as if it were 
set in the market. 4/4/17 Tr. 4643 (Eisenach). This 
assertion proves too much. If one expert on behalf 
of a party may equate a rate set by the Judges with 
the market rate, why cannot the Judges, or any other 
party’s expert, do the same? The end result of such 


an approach takes us back to the point the Judges 
made at the outset in this section: Any rate set by 
the Judges or influenced by the Judges’ rate-setting 
process must be considered on its own merits. 


68 For example, the Judges regularly assume that 
the parties have ‘‘baked-in’’ the values of promotion 
and substitution when agreeing to rates. See, e.g., 
Web IV, 61 FR at 26326. 


69 The Shapley analyses conducted by Professors 
Marx and Watt also eliminate this ‘‘walk away’’ 
power by valuing all possible orderings of the 
players’ arrivals. See discussion, infra, section 
V.D.1. 


refer to agreements on ‘‘the terms and 
rates of royalty payments under this 
section’’ by ‘‘persons entitled to obtain 
a compulsory license under [17 U.S.C. 
115(a)(1)]’’ and ‘‘licenses’’ covering 
‘‘digital phonorecord deliveries.’’ Id. 
Thus, it is beyond dispute that Congress 
has authorized the Judges, in their 
discretion, to consider such agreements 
as evidence, notwithstanding the 
argument that the compulsory license 
may cast a shadow over those 
agreements. 


Additionally, the Judges may consider 
the existing statutory rates themselves 
as evidence of the appropriate rate for 
the forthcoming rate period. Indeed, the 
Judges may consider existing rates as 
dispositive evidence when setting new 
rates. Music Choice, supra, 774 F.3d at 
1012 (the Judges may ‘‘use[ ] the 
prevailing rate as the starting point of 
their Section 801(b) analysis’’ and may 
ultimately find that ‘‘the prevailing rate 
was reasonable given the Section 801(b) 
factors.’’). Of course, the fact that the 
Copyright Act and the D.C. Circuit grant 
the Judges statutory authority to 
consider statutory rates and related 
agreements as evidence does not 
instruct the Judges as to how much 
weight to afford such agreements. The 
exercise of that judicial discretion 
remains with the Judges. 


Further, there is no reason to find 
such benchmark agreements per se 
inferior to other marketplace benchmark 
agreements that may be unaffected by 
the shadow, because the latter may be 
subject to their own imperfections and 
incompatibilities with the target market. 
Thus, the Judges must not only consider 
(i) the importance, vel non, of any 
‘‘shadow-based’’ differences between 
the regulated benchmark market and an 
unregulated market; but also (ii) how 
those differences (if any) compare to the 
differences (if any) between the 
unregulated market and the target 
market (e.g., differences based on 
complementary oligopoly power, 
bargaining constraints and product 
differentiation).67 


In the present proceeding, the parties 
weigh in on the shadow issue with 
several additional arguments. Copyright 
Owners emphasize that the purpose of 
their benchmarking approach is to avoid 
the distortions of the shadow, by 
utilizing the unregulated sound 
recording agreements between labels 
and interactive streaming services and 
then applying a ratio of sound recording 
to musical works royalties, also in 
unregulated contexts, to develop a 
benchmark wholly free of the shadow 
cast by the statute. See Eisenach WDT 
¶¶ 34–40. The Judges agree that a 
strength of the Copyright Owners’ 
benchmarking approach is that it allows 
for the identification of marketplace 
benchmarks, so that the Judges can 
ascertain whether there are analogous 
markets from which statutory rates can 
be derived. 


The Services’ experts discount the 
shadow argument and, indeed, 
essentially rely on the statutory rates in 
subpart B and in subpart A as their 
benchmarks. Professor Marx opines that 
the statutory rates are superior in at 
least one way, because they incorporate 
the elements the Judges must consider— 
both the market forces and the section 
801(b)(1) factors that are the bases for 
the statutory rates. 3/20/17 Tr. 1843–44, 
1914 (Marx); see also 3/13/17 Tr. 575 
(Katz) (the shadow leads the parties to 
meet the 801(b)(1) objectives). 


However, when the rates are the 
product of settlements rather than a 
Determination by the Judges, they do 
not reflect the Judges’ application of the 
elements of section 801(b)(1). Rather, 
the settlement rates reflect (implicitly) 
the parties’ predictions of how the 
Judges may apply such factors. 
Although the Judges reasonably can, 
and do, accept the parties’ 
understanding of how market forces 
shape their negotiations (indeed, 
economic actors’ agreements are part 
and parcel of the market),68 the Judges 
cannot defer to any implicit 
‘‘mindreading’’ by the parties as to the 
Judges’ application of the elements of 
section 801(b)(1). Rather, the Judges 
have a duty to independently apply the 
statute. Accordingly, the Judges reject 
the idea that rates and terms reached 
through a settlement can be understood 
to supersede—or can be assumed to 
embody—the Judges’ application of the 
statutory elements set forth in section 


801(b)(1). However, if on further 
analysis, the Judges find that provisions 
arising from a settlement reflect the 
statutory principles set forth in section 
801(b)(1), then the Judges may adopt the 
provisions of that settlement if it is 
superior to the evidence submitted in 
support of alternative rates and terms. 


With regard to the alleged impact of 
the shadow, Professor Katz offers a 
perspective. He opines that the so-called 
shadow imbues licensees with 
countervailing power, to offset or 
mitigate the bargaining power of 
licensors who otherwise have the ability 
to threaten to ‘‘walk away’’ from 
negotiations and thus decimate the 
licensees’ businesses. 3/13/17 Tr. 661 
(Katz). The Judges find merit in this 
perspective, because it underscores the 
fact that a purpose of the compulsory 
license is to prevent the licensor from 
utilizing or monetizing the ability to 
‘‘walk away’’ as a cudgel to obtain a 
better bargain. In this limited sense, the 
agreements created under the so-called 
shadow thus are beneficial, to the extent 
that they provide one potential way in 
which to offset the complementary 
oligopoly power of the record 
companies, especially the Majors. 
Indeed, this countervailing power 
argument is consistent with the Judges’ 
‘‘shadow’’ analysis in Web IV, 81 FR, at 
26330–31 (noting the counterbalancing 
effect of the statutory license in 
establishing effectively competitive 
rates).69 


Professor Leonard presents yet 
another perspective on the statutory 
benchmarks, arguing that the alleged 
shadow they cast acts as a ‘‘focal point’’ 
around which parties negotiate, with the 
statutory license acting as either a 
ceiling or a floor. 3/15/17 Tr. 1263 
(Leonard). In a second-best market 
where price discrimination is 
economically appropriate, the 
continuation of a rate structure, over 
two rate cycles, might suggest the 
parties’ acceptance of that structure as 
an efficient ‘‘focal point,’’ absent 
sufficient evidence to the contrary. 
However, as the Judges noted in Web IV, 
whatever theoretical appeal there may 
be in this focal point analysis (if any), 
it cannot be credited as an independent 
basis for using an existing statutory rate, 
absent ‘‘a sufficient connection between 
theory and evidence.’’ Id. at 26630. 
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70 In other words, TCC is not part of a ‘‘lesser-of’’ 
calculation with another metric such as a per- 
subscriber fee. 


71 Rates based on a percent-of-revenue (even 
without any alternative rate prongs) are themselves 
a form of price discrimination. See J. Cirace, CBS 
v. ASCAP: An Economic Analysis of a Political 
Problem, 47 Ford. Rev. 277, 288 (1978); W.R. 
Johnson, Creative Pricing in Markets for Intellectual 
Property, 2 Rev. Econ. Res. Copyrt., Issues 39, 40– 
41 (2005). To the extent they incorporate revenue- 
sharing in the underlying licenses between services 
and record companies, percent of TCC rates are also 
a form of price discrimination. 


72 As discussed infra, the fact that the 
performance right and the mechanical right are 
necessary complements to the licensees does not, 
however, end the inquiry. As Copyright Owners 
point out, the publishers use mechanical royalties 
in part to fund advances to songwriters or to assure 
their subsequent recoupment. The Judges will, 
therefore, retain the ‘‘Mechanical Floor’’ for the 
upcoming rate period, to ensure the continuation of 
this important source of liquidity to songwriters. 


73 The Judges recognize that the reduction of the 
mechanical rate interim calculation by the amount 
of the performance rate in ‘‘Step 2’’ (see 
§ 385.12(b)(2)), acts as an exclusion from royalties 
rather than a deduction from revenue (by analogy, 
just as a tax credit is a subtraction from taxes, 
whereas a tax deduction is a subtraction from 
income). However, there is no statutory or 
regulatory impediment that prohibits this exclusion 
from royalties, especially given the economic 
interrelationship between performance rights and 
mechanical rights, discussed in the text infra. 


74 The Shapley analyses are discussed infra, 
section V.D. 


75 Google notes, concerning its proposal, that the 
removal of a cap on TCC ‘‘does leave the services 
exposed to the labels’ market power, and would 
warrant close watching if adopted.’’ GPFF ¶ 73. 
While true, Google fails to note that the services are 
already exposed to the labels’ market power. Record 
companies could, if they so chose, put the Services 
out of business entirely. Uncapping the TCC rate 
prong does not change that. Nor can any decision 
by this tribunal. While the possibility of the record 
companies using their market power in a way that 
harms the Services is a real concern, the Judges 
cannot allow that concern to grow into a form of 
paralysis, where any change from the status quo is 
deemed too dangerous to contemplate. Any increase 
in mechanical royalty rates, whether or not they are 
computed with reference to record company 
royalties, has the potential of leading to a bad 
outcome for the Services. Even maintaining the 
status quo could lead to a bad outcome for the 
Services, as it surely would for the songwriters and 
publishers. Ultimately the Judges must go where the 
evidence leads them and, as with any economic 
exercise, trust in the rational self-interest of the 
market participants. 


D. Greater-Of Percent of Revenue/TCC 
Rate Structure 


In its revised rate proposal Google 
presents an all-in royalty rate for all 
service offerings set as the greater of 
10.5% of revenue and 15% of TCC. TCC 
is one metric used in computing 
mechanical royalties under the 2012 
rates and numerous direct licenses. In 
the 2012 rate structure a percentage of 
TCC is generally combined with 
percentage of revenue in a greater-of 
calculation, but is capped by a fixed 
per-subscriber royalty. See, e.g., 37 CFR 
385.13(a)(3), (b). A number of direct 
licenses in the record mirror this 
approach, or directly incorporate the 
terms of 37 CFR part 385. See, e.g., 
Leonard AWDT ¶ 54 (describing royalty 
calculation methodology in direct 
licenses between [REDACTED] and 
several music publishers, including 
[REDACTED], [REDACTED], and 
[REDACTED]; License Agreement 
between [REDACTED] and 
[REDACTED], Trial Ex. 749, at ¶ 6(a) 
([REDACTED]). 


Several direct licenses between 
[REDACTED] and music publishers base 
royalties on a straight, uncapped 70 
percentage of TCC, with no ‘‘greater-of’’ 
prong. See, e.g., Music Publishing 
Rights Agreement between [REDACTED] 
and [REDACTED], Trial Ex. 760, at 
¶ 5(a) (all-in mechanical rate of 
[REDACTED]% of TCC); accord Leonard 
AWDT ¶ 64 (describing terms of 
[REDACTED] direct licenses with music 
publishers including [REDACTED], 
[REDACTED], [REDACTED], 
[REDACTED], and [REDACTED]). Still 
other direct licenses include an 
uncapped TCC metric in a three- 
pronged ‘‘greater-of’’ calculation (along 
with percentage of revenue and a per- 
subscriber fee). See, e.g., [REDACTED] 
Music Publishing Rights Agreement 
with [REDACTED], Trial Ex. 757, at 
¶ 4(a)(ii) and (iii). Some direct licenses 
eschew TCC entirely and compute 
royalties as the greater of a percentage 
of revenue and a per-subscriber fee. See 
Leonard AWDT ¶ 71 (describing terms 
of six agreements with [REDACTED]). 


Dr. Leonard, an expert for Google, 
reviewed and analyzed a number of 
direct licenses that Google and other 
services have entered into with muCsic 
publishers for, inter alia, mechanical 
rights. Dr. Leonard found the 
agreements to be useful benchmarks due 
to the similarity of rights, parties, 
economic circumstances, and time 
period. See 3/15/17 Tr. 1084 (Leonard). 
He found the direct agreements to 


support the reasonableness of Google’s 
proposed rate structure, 
notwithstanding variations among the 
agreements and between many of the 
agreements and Google’s rate proposal. 
At the time, Google was proposing a 
structure that (like other of the Services’ 
proposals) largely followed the statutory 
rate structure, but without a Mechanical 
Floor. Nevertheless, Dr. Leonard’s 
analysis demonstrates that the 
marketplace supports a number of rate 
structures, and that no single structure, 
or element of a structure, is 
indispensable. The Judges find that Dr. 
Leonard’s analysis, and the marketplace 
benchmarks that he relies on, support 
the rate structure that Google proposes 
in its amended rate proposal. 


E. Judges’ Conclusion Concerning Rate 
Structure 


In their rate determination 
proceedings, the Judges are informed, 
but not bound, by the parties’ proposals. 
The Judges’ task is to analyze the record 
evidence and determine a rate structure 
and rates that are reasonable, even 
though they might vary from any one 
party’s proposals. Weighing all the 
evidence and based on the reasoning in 
this Determination, the Judges conclude 
that a flexible, revenue-based rate 
structure is the most efficient means of 
facilitating beneficial price 
discrimination in the downstream 
market.71 The Judges, therefore, reject 
the per-play/per-user rate structures 
proposed by the Copyright Owners and 
Apple. 


The Judges also find that the All-In 
rate is a necessary and proper element 
of a mechanical rate determination and 
conclude it must remain in the rate 
structure for the forthcoming rate 
period. Specifically, the Judges find that 
the deduction of performance royalties 
accounts appropriately for the perfect 
complementarity of the performance 
and mechanical licenses.72 The Judges 
reject the argument that the All-In 


feature is unlawful because the Judges 
do not regulate performance rates. The 
All-In feature does not constitute a 
regulation of the performance rate, but 
rather represents a cost exclusion (or 
deduction) from the mechanical rate. 
The Judges and the parties recognize 
that the royalties otherwise due under a 
revenue-based format may exclude 
certain costs. See 73 CFR 
385.11(Definition of ‘‘Service Revenue,’’ 
paragraph (3) therein).73 


Two of the proposed rate structures— 
the Services’ variations on the existing 
structure and Google’s proposed 
structure—have the foregoing elements. 
Of those two, the Judges find that 
Google’s proposal is superior for the 
following reasons. 


First, the use of an uncapped TCC 
metric is the most direct means of 
implementing a key finding of the 
Shapley analyses conducted by experts 
for participants on both sides in this 
proceeding: The ratio of sound 
recording royalties to musical works 
royalties should be lower than it is 
under the current rate structure.74 
Incorporating an uncapped TCC metric 
into the rate structure permits the 
Judges to influence that ratio directly.75 


Second, an uncapped TCC prong 
effectively imports into the rate 
structure the protections that record 
companies have negotiated with 
services to avoid the undue diminution 


VerDate Sep<11>2014 20:31 Feb 04, 2019 Jkt 247001 PO 00000 Frm 00018 Fmt 4701 Sfmt 4700 E:\FR\FM\05FER3.SGM 05FER3







1935 Federal Register / Vol. 84, No. 24 / Tuesday, February 5, 2019 / Rules and Regulations 


76 See 4/6/17 Tr. 5215–16 (Leonard); see also 
GPFF ¶ 73 (arguing that ‘‘removing the caps allows 
the TCC prong to flexibly protect against downside 
risks associated with revenue deferment, 
displacement, or attribution issues.’’). 


77 This is the form of dynamic competition known 
as Schumpeterian competition (named after the 
economist Joseph Schumpeter). Such competition 
emphasizes the importance of the dynamic creation 
of new markets and ‘‘new demand curves,’’ 
recognizing that short-term profit or revenue 
maximization may be inconsistent with the 
rationality of competing for the market in this 
manner. 


78 ‘‘There is beauty in simplicity.’’ 3/23/17 Tr. at 
2855 (Ghose). 


79 The Copyright Owners have two overarching 
objections to Google’s revised rate proposal. The 
first is a procedural objection: Google’s revised 
proposal was submitted after all evidence was taken 
and the Copyright Owner’s had no opportunity to 
cross-examine any witness about it. See CO Reply 
to GPFF at 1–2, 18. Google was entitled, under the 
Judges’ procedural regulations, to change its rate 
proposal up to, and including, the filing of 
proposed findings and conclusions. 37 CFR 
351.4(b)(3). Google did so—at the Judges’ request. 
See 4/13/17 Tr. 6019. The Judges find no merit in 
the Copyright Owners’ procedural objection. 


The Copyright Owners also argue that Google’s 
revised rate proposal is without evidentiary 
support. See, e.g., CO Reply to GPFF at 2, 15–18. 
The Judges do not rely on Google’s proposed 
findings. Rather, the Judges rely upon the evidence 
in the record they deem relevant and persuasive. 
The Judges have found sufficient evidence to 
support the rate structure, and the rates within that 
structure, as detailed in this Determination. The 
Determination speaks for itself. 


80 See infra, section VI.A. 
81 The subpart A benchmark is discussed infra, 


section V.B.3. 


of revenue through the practice of 
revenue deferral.76 The Judges find that 
the present record indicates that the 
Services do seek to engage to some 
extent in revenue deferral in order to 
promote their long-term growth strategy. 
A long-term strategy that emphasizes 
scale over current revenue can be 
rational, especially when a critical input 
is a quasi-public good. Growth in 
market share and revenues is not 
matched by a commensurate increase in 
the cost of such inputs, whose marginal 
cost of production, or reproduction as in 
this case, is zero. It appears to the 
Judges that the nature of the 
downstream interactive streaming 
market, and its reliance on scaling for 
success, results necessarily in a 
competition for the market rather than 
simply competition in the market.77 
Revenue deferral argues against 
adopting a pure percent-of-revenue rate 
structure. 


Third, in the absence of Congressional 
guidance as to the meaning of a 
‘‘reasonable rate,’’ the Judges determine 
that, as a matter of policy, transparency 
and administrative rationality are 
factors in determining whether a rate is 
‘‘reasonable.’’ Those who pay and 
receive royalties, those who calculate 
the royalties, and those (like the Judges) 
who are sometimes called upon to 
interpret the regulations implementing 
the royalties, are best served by a rate 
structure that is understandable and 
administrable. Absent compelling 
reasons to adopt a more complex rate 
structure (which are not present in the 
record), simpler is better.78 Google’s 
proposed rate structure reduces the 
Rube-Goldberg-esque complexity and 
impenetrability of the existing, 
settlement-based rate regulations. In 
particular, it merges ten separate rates 
for different service offerings into a 
single rate that would apply to all 
service offerings, thus avoiding the 
potential for confusion and conflict as 
new service offerings emerge that do not 
fall neatly into any of the existing 
categories. 


Fourth, Google’s proposed rate 
structure is supported by voluntary 


agreements that were reached outside 
the context of litigation. They are thus 
free from trade-offs motivated by 
avoiding litigation cost, as distinguished 
from the underlying economics of the 
transaction. The same cannot be said of 
the existing rate structure. While both 
are affected by the ‘‘shadow’’ of the 
compulsory license, the Judges find the 
voluntary agreements more informative 
of the behavior of market participants. 


The Judges adopt Google’s proposed 
rate structure for the foregoing 
reasons.79 However, the Judges modify 
Google’s proposed rate structure by 
including the Mechanical Floor from 
certain configurations in the existing 
rate structure. The Mechanical Floor 
appropriately balances the Service’s 
need for the predictability of an All-In 
rate with publishers’ and songwriters’ 
need for a failsafe to ensure that 
mechanical royalties will not vanish 
either through the actions of the 
Services or the PROs and the Rate Court. 
Testimony of publishers and 
songwriters has established the critical 
role that mechanical royalties play in 
making songwriting a viable 
profession.80 


The Judges reject the Services’ 
arguments for eliminating the 
Mechanical Floor. For example, the 
Judges find the Services’ argument that 
the mechanical right has no standalone 
value to be incomplete and, to an extent, 
self-serving. To the music publishers 
and songwriters, the mechanical right 
does have a value in the funding of 
songwriters, a value not provided by the 
performance royalty. By analogy, the 
cost of any publisher input, not just the 
cost of providing liquidity to 
songwriters, such as, for example, the 
cost of heating the buildings in which 
songwriters toil, has no standalone 
value to the Services, yet no one would 
assert that the licensors are not entitled 


to royalties from which they can recover 
their heating costs. Liquidity funding for 
songwriters is a necessity, just as heat is 
a necessity—the complementary nature 
of the rights to the Services is of no 
relevance. 


The Judges also reject Apple’s 
argument that the Mechanical Floor 
should be eliminated because of the 
potential for fragmented musical works 
licenses due to threatened publisher 
withdrawal from PROs, and the creation 
of new PROs. The Services have offered 
no evidence that the introduction of the 
new PRO, Global Music Rights, will 
have any impact on the performance 
royalty rate. As confirmed by recent 
litigation, partial withdrawals are not 
permitted by the rate court, the Second 
Circuit, or the Department of Justice. 
There is no evidence of a trend of 
increasing performance rates. Fractional 
(a/k/a fragmented) licensing has always 
been present in the market. See CORPFF 
at pp. 87–90 (and record citations 
therein). 


Finally, the Judges reject Google’s 
proposed rates within that structure. 
Google’s proposed rates are derived 
from the subpart A benchmark that the 
Judges have rejected. See GPFF ¶¶ 21, 
26–30.81 The Judges look elsewhere in 
the record for reasonable percent-of- 
revenue and TCC rates to use in the two 
prongs of Google’s proposed greater-of 
rate structure. 


The Judges’ adoption of a Mechanical 
Floor for the selected streaming services 
satisfies the objectives of section 
801(b)(1). The Mechanical Floor offers 
protection for Copyright Owners, thus 
maximizing the availability of creative 
works to the public. The ‘‘safety net’’ of 
the Mechanical Floor assures a fair 
return to Copyright Owners, serving as 
a counterweight to the All-In rate, 
without an unfair impact on the income 
of the copyright users. The balanced 
protection of the songwriter’s livelihood 
afforded by the Mechanical Floor 
recognizes the contribution of musical 
works to all music delivery 
mechanisms. Finally, the current 
regulations include Mechanical Floor 
rates; the Judges’ retention of those rates 
for streaming services is not disruptive 
to the music industry. 


In the Owners’ Motion, the Copyright 
Owners argued that the Judges’ 
elimination of a subscriber-based 
minimum fee for paid locker services 
and limited downloads could only have 
been an oversight. For all the reasons 
detailed in the Judges’ Order on the 
motions for clarification, the Judges’ 
decision was purposeful. Paid locker 
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82 To be sure, those Services’ witnesses advocated 
for a reduction in the rates, but their 
acknowledgement that the usefulness of the 2012 
structure does not ipso facto demonstrate the 
appropriateness of the 2012 rates is a general point 
that the Judges readily accept. 


83 The lack of a perfect identity is essentially 
tautological. If a ‘‘benchmark’’ was identical to the 
target market, it would be the target market. The 
issue for economists and for the Judges is to identify 
the differences, weigh the importance of those 
differences, and then either rely on the benchmark, 
reject or adjust the benchmark so that it is 
probative, or find that the proffered benchmark is 
so inapposite that it, even with any proffered 
adjustments, it must be disregarded. 


84 This rate prong is sometimes identified as 
‘‘TCCi,’’ which is an acronym the parties adopted 
for ‘‘Total Content Cost Integrity.’’ 


85 Lower percentages apply if the record 
companies’ revenue includes revenue to be ‘‘passed 
through’’ by them to pay mechanical license 
royalties. However, according to Dr. Eisenach, such 
‘‘pass-throughs’’ are not typical. Id. at 82 n.67. 


services and limited offerings are 
licensed uses that are of a nature totally 
different from other streaming services. 
The existing regulations treated them 
differently and afforded them an 
alternative minimum royalty. The 
existing minimum for these services was 
not a Mechanical Floor. 


V. Determining Royalty Rates 
Establishing a rate structure resolves 


only one aspect of the overall rate 
determination. The next issue for the 
Judges to decide is the setting of rates 
within the appropriate rate structure. In 
that regard, it is noteworthy that several 
of the Services’ expert economists have 
asserted that, although the 2012 rate 
structure is an appropriate benchmark, 
the rates within that structure should be 
modified.82 Thus, the Judges must 
consider the record evidence that relates 
to the rates themselves in order to 
determine the rates to be set for the 
forthcoming rate period within the price 
discriminatory rate structure. 


A. Rejection of the Copyright Owners’ 
Approach 


Copyright Owners proposed a single 
per-unit rate (in their greater-of format). 
They did not propose a set of different 
rates (per-unit or otherwise), that would 
be applicable to a rate structure similar 
to the 2012 rate structure. Thus, the 
Judges consider the benchmarking 
approach undertaken by Copyright 
Owners for the purpose of determining 
whether any portions of their 
benchmarking exercise provides 
evidence of rates that the Judges should 
properly incorporate into the 
differentiated rate structure they are 
adopting in this determination. 


Copyright Owners’ proposal for a per- 
unit rate is based on an overarching 
premise: A single musical work has an 
‘‘inherent value.’’ See, e.g., Israelite 
WDT ¶¶ 29, 31, 33, 48; Herbison WDT 
¶ 35; Brodsky WDT ¶ 68. To make that 
principle operational, Copyright Owners 
presented a benchmarking analysis 
through Dr. Eisenach, one of their 
economic expert witnesses. 


1. Dr. Eisenach’s Methodology 


a. Benchmarking 
Dr. Eisenach sought to identify 


benchmarks that support Copyright 
Owners’ per-play and per end-user rate 
for the mechanical license. He began by 
noting that ‘‘an economically valid 
approach for assessing the value of 


intellectual property rights which are 
subject to compulsory licenses is to 
examine market-based valuations of 
reasonably comparable benchmark 
rights—that is, fair market valuations 
determined by voluntary negotiations.’’ 
Eisenach WDT ¶ 8 (emphasis added). In 
selecting potential benchmarks, Dr. 
Eisenach identified what he understood 
to be key characteristics’’ that would 
make a benchmark useful: 
‘‘[U]nderlying market factors . . . ; the 
term or time period covered by the 
agreements; factors affecting the relative 
bargaining power of the parties; and 
differences in the services being 
offered.’’ Id. ¶ 80. 


Dr. Eisenach found useful the license 
terms for the sound recording rights 
utilized by interactive streaming 
services, because they are negotiated 
freely between record companies (a/k/a 
labels) and the interactive streaming 
services. Id. These rates made attractive 
inputs for his analysis because they: (1) 
Relate to the same composite good—the 
sound recording that also embodied the 
musical work; and (2) the interactive 
streaming service licensees were the 
same licensees as in this proceeding. 
Thus, to an important degree, Dr. 
Eisenach found these agreements to 
possess characteristics similar to those 
in the mechanical license market at 
issue in this proceeding. Moreover, Dr. 
Eisenach found that ‘‘[d]ata on the 
royalties paid under these licenses are 
available and allow . . . estimat[ion of] 
the rates actually paid by the 
[interactive] streaming services to the 
labels for sound recordings on both a 
per-play and a per-user basis.’’ Id. 


However, as Dr. Eisenach noted, these 
benchmark agreements related to a 
different right—the right to a license of 
sound recordings—not the right to 
license musical works broadly, or to the 
mechanical license more specifically. 
Thus, as with any benchmark that does 
not match-up with the target market in 
all respects,83 Dr. Eisenach had to 
examine how the rates set forth in the 
benchmark agreements for interactive 
streaming of sound recordings could be 
utilized. Id. More particularly, Dr. 
Eisenach posited that there may be a 
relationship (or ratio) between the 
sound recording royalty rate and the 
musical works royalty rate. To that end, 
he ‘‘examine[d] a variety of markets in 


which sound recording and musical 
works rights are both required in order 
to ascertain the relative value of the two 
rights as actually reflected in the 
marketplace.’’ Id. (emphasis added). 


Through this examination, Dr. 
Eisenach concluded that these proposed 
benchmarks ‘‘establish upper and lower 
bounds for the relative value of sound 
recording and musical works rights . . . 
estimate[d] to be between 1:1 and 
4.76:1.’’ Id. To make these ratios more 
instructive, the Judges note that the 
inverse of these ratios (e.g., 1:4.76 
instead of 4.76:1) can be expressed as a 
percentage. Thus, the ratio of 1:4.76 is 
equivalent to a statement that musical 
works royalties equal 21% of sound 
recording royalties in agreements struck 
in the purported benchmark market. 
More obviously, the 1:1 ratio means 
that, in agreements within that 
purported benchmark market, musical 
works royalties equal 100% of sound 
recording rates. By converting the ratios 
into percentages, it is easier to see that 
the high end of Dr. Eisenach’s 
benchmark range is almost five times as 
large as the low end of the range. 


b. Dr. Eisenach’s Potential Benchmarks 


Dr. Eisenach considered a variety of 
benchmark categories in which the 
licensee was obligated to acquire 
licenses for musical works and licenses 
for sound recordings. His selection and 
consideration of each category of 
benchmark markets are itemized below. 


i. The Current Section 115 Statutory 
Rates 


The current statutory rate structure 
contains several alternate rates 
explicitly calculated as a percentage of 
payments made by interactive streaming 
services to the record companies for 
sound recording rights. Such rates are 
identified in the industry as the ‘‘TCC’’ 
rates, an acronym for ‘‘Total Content 
Cost.’’ Id. ¶ 82.84 In the subpart B 
category, the TCC is 22% for ad- 
supported services and 21% for portable 
subscriptions. Id.; see also 37 CFR 
385.13(b)(2) and (c)(2).85 These 
percentage figures correspond to sound 
recording to musical works royalties of 
4.55:1 and 4.76:1, respectively. 


Dr. Eisenach notes that these statutory 
rates were not set by the Judges 
pursuant to a contested hearing, but 
rather reflect two settlements, one in 
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86 Spotify was launched in the United States in 
the summer of 2011. See 3/20/17 Tr. 1778 (Page). 


87 The Judges discuss the issue of the ‘‘shadow’’ 
of the statutory license in section IV.C.3. 


88 Dr. Eisenach finds this 1;1 ratio to be present 
in the two types of Synch agreements he identified. 
One version represents an agreement relating to a 
specific musical work and sound recording 
combination. The other version, a ‘‘Micro-Synch’’ 
agreement, which he describes as ‘‘essentially 


‘blanket’ synch licenses, in that the license grants 
the right to synchronize not just one particular song 
. . . but any song in the publisher’s catalog (or a 
significant portion thereof). . . .’’ Eisenach WDT 
¶ 96. 


2008 and the other in 2012. Id. ¶ 83. 
However, Dr. Eisenach discounts the 
value of these settlement rates for three 
reasons. First, he notes that they were 
established prior to the ‘‘marketplace 
success’’ of Spotify in the interactive 
streaming industry.86 Second, he notes 
that the settlements, although voluntary, 
‘‘were negotiated under the full shadow 
of the compulsory license.’’ Third, he 
finds that, although the settlement 
incorporates rate prongs based on a 
percent of sound recording rates (the 
TCC prongs), those provisions are part 
of a ‘‘lesser of’’ segment of the rate 
structure, and thus capped by 
alternative per subscriber rates. Id. & 
n.70. Thus, Dr. Eisenach concludes: ‘‘In 
my opinion, the evidence . . . indicates 
that the relative valuation ratios implied 
by the current section 115 compulsory 
license . . . represent an upper bound 
on the relative market valuations of the 
sound recording and musical works 
rights.’’ Id. ¶ 92 (emphasis added). (As 
an ‘‘upper bound,’’ these ratios would 
represent the lower bound of the 
reciprocal percentage of the value 
musical works rights relative to sound 
recording rights, again, 21% and 22%.). 


The Judges note that Dr. Eisenach 
identifies the 21% and 22% TCC rates 
within the current rate structure. Thus, 
for example, if the sound recording 
royalty rate for interactive streaming is 
60% of revenue, then, using these TCC 
figures, the implied musical work 
royalty rate is calculated as 12.6% of 
revenue (.21 × .60) (a ratio of 4.76:1), or 
13.2% (.22 × .60) (a ratio of 4.5:1). 
Again, because Dr. Eisenach opines that 
these are upper bounds on the relative 
market valuations,’’ that is the 
equivalent of opining that they 
represent the lower bound of a 
percentage-based royalty calculated via 
this ratio approach. 


ii. Direct Licenses Between Parties 
Potentially Subject to a Section 115 
Compulsory License 


Dr. Eisenach also examined direct 
agreements between record companies 
and interactive streaming services that 
contained rates for sound recordings 
and mechanical royalties, respectively. 
See, e.g., id. ¶¶ 84–91. In such cases, the 
ratio of sound recording to musical 
works royalties ranged tightly between 
4.2:1 and 4.76:1, closely tracking the 
regulatory ratios implicit in the section 
115 TCC. Id. ¶ 92. (The 4.2:1 ratio 
equates to a TCC rate of 23.8%, and the 
4.76:1 ratio equates to a mechanical rate 
of 21%.). 


According to Dr. Eisenach, the 
similarity of these direct contract rate 
ratios to the statutory ratios reflects the 
‘‘shadow of the statutory license,’’ by 
which direct negotiations between 
parties regarding rights that are subject 
to (or can be fashioned to be subject to) 
a statutory license are influenced by the 
presence of statutory compulsory rates 
and/or the prospect of a future rate 
proceeding. 4/4/17 Tr. 4591 (Eisenach) 
(‘‘The underlying problem with looking 
at an agreement negotiated under the 
shadow of a license’’ is that [i]t shifts 
bargaining power from the compelled 
party to the uncompelled party by the 
very nature of the exercise.’’).87 


Given these limitations, Dr. Eisenach 
concluded, as he did with regard to the 
actual section 115 rates licenses, that 
‘‘[i]n my opinion, the evidence 
presented . . . indicates that the relative 
valuation ratios implied by the . . . 
negotiations under [the statutory] 
shadow—ranging from 4.2:1 [23.8%%] 
to 4.76:1[21%]—represent an upper 
bound on the relative market valuations 
of the sound recording and musical 
works rights.’’ Eisenach WDT ¶ 92. 


iii. Synchronization Agreements 
Synchronization (Synch) agreements 


are agreements by audio-video 
producers, such as movie and television 
producers, with, respectively, music 
publishers and record companies, 
allowing for the use, respectively, of the 
musical works and the sound recordings 
in ‘‘timed synchronization’’ with the 
movie or television episode. See 
generally D. Passman, All you Need to 
Know About the Music Business 265 
(9th ed. 2015). Dr. Eisenach found these 
Synch Agreements to be a mixed bag in 
terms of their value as a benchmark. On 
the one hand, he recognized that the 
licenses they conveyed ‘‘do not apply to 
music streaming services as such’’ but, 
on the other hand, they ‘‘are negotiated 
completely outside the shadow of the 
compulsory license. . . .’’ Id. ¶ 93. Dr. 
Eisenach notes, from his review of other 
testimony and an industry treatise, that 
these freely negotiated market 
agreements grant the musical 
composition royalty payments equal to 
the corresponding royalty paid for the 
sound recording,’’ which is the 
equivalent of a 1:1 sound recording to 
musical works ratio.88 Id. ¶¶ 94–95 & 
nn.87, 88. 


Dr. Eisenach finds this 1:1 
relationship to be important benchmark 
evidence, concluding: 


The synch and micro-sync examples 
confirm that in circumstances in which 
licensees require both sound recording and 
musical composition copyrights in order to 
offer their service, and where that service is 
not entitled to a compulsory license for either 
right, the sound recording rights and the 
musical composition rights are in many cases 
equally valued, that is, the ratio of the two 
values is 1:1. 


Id. ¶ 98. 


iv. YouTube Agreements 
Dr. Eisenach also examined licenses 


between: (1) YouTube (owned by 
Google) and record companies; and (2) 
YouTube and music publishers, to 
determine their potential usefulness as 
benchmarks. He noted that they provide 
further insight into the relative value of 
sound recordings and musical works. 
He added that, because these licenses 
also include [REDACTED] (which, he 
noted, are not [REDACTED] uses) these 
rights are partially outside the 
purported shadow of compulsory 
licensing. Moreover, these agreements 
essentially grant to YouTube 
[REDACTED], analogous to the 
provision of on-demand streaming by 
the interactive services licensed under 
subpart B. Additionally, Dr. Eisenach 
noted that these YouTube agreements 
met certain standards for a useful 
benchmark, viz. the parties, the 
domestic (U.S.) market and the time 
period all correspond to the parties, 
market and time period involved here. 
Id. ¶ 100. For these reasons, Dr. 
Eisenach concluded that ‘‘for purposes 
of assessing the relative value of the 
sound recording and musical works 
rights, the YouTube agreements 
represent reasonably comparable 
benchmarks for the purpose of assessing 
the relative value of sound recordings 
and musical works rights.’’ Id. 


In his original Written Direct 
Testimony, Dr. Eisenach relied upon 
seven agreements between YouTube and 
several music publishers pertaining to 
[REDACTED]. Id. ¶ 101 n.93. In those 
[REDACTED] agreements, Dr. Eisenach 
found that publishers receive 
[REDACTED] when the video is 
[REDACTED]. However, with regard to 
the revenue received by the record 
companies, Dr. Eisenach could only 
speculate based on public reports as to 
the percent of revenue received by the 
record companies for the sound 
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89 The ‘‘rate court’’ is a short-hand reference to 
the proceedings before designated judges in the U.S. 
District Court for the Southern District of New York, 
who set performance royalty rates, pursuant to 
existing consent decrees between the U.S. 
Department of Justice and, respectively ASCAP and 
BMI. 


90 At the relevant time, Pandora operated a 
noninteractive service and only paid the 
performance right royalty, not the mechanical right 
royalty, for the right to use musical works. Because 
the parties agree that the performance right and the 
mechanical right are perfect complements, 
Pandora’s payments for the performance right are 
relevant and probative. 


91 Google’s economic expert, Dr. Gregory Leonard, 
made an important qualification regarding this 
point: At the time a musical work is selected by a 
label for recording by an artist, ex ante recording, 
the label can choose among competing and 
substitutable musical works. Thus, it is only ex post 
recording that the particular musical work that had 
actually been selected is necessary to create a level 
of output (and value) greater than zero. 4/5/17 Tr. 
5180–81 (Leonard). 


recordings embedded in the posted 
YouTube videos. Id. ¶ 102. Thus, he was 
unable to make an informed argument 
in his original written testimony 
regarding the ratio of sound recording 
royalties to music publisher royalties in 
his YouTube [REDACTED] benchmark 
analysis. 


However, after the Judges compelled 
Google to produce in discovery copies 
of the YouTube agreements with the 
record companies, Dr. Eisenach filed 
(with the Judges’ approval) 
Supplemental Written Rebuttal 
Testimony (SWRT) addressing these 
agreements. In that testimony, Dr. 
Eisenach examined 49 YouTube 
licenses with eight record labels and 
four form agreements (under which 
approximately 1,350 independent labels 
are actively licensed), spanning the 
period 2012 to 2019. Eisenach SWRT ¶ 6 
& n.5. Dr. Eisenach identified nine of 
these licenses specifically in his SWRT, 
and noted that YouTube paid to 
[REDACTED] for sound recordings in a 
[REDACTED]—which Dr. Eisenach 
found to be the comparable YouTube 
category—whereas the [REDACTED] 
received [REDACTED]. Id. & Table 1. 


As Dr. Eisenach accurately calculated, 
the [REDACTED] revenue split reflects a 
ratio of [REDACTED]:1, (a musical 
works rate equal to [REDACTED]% of 
the sound recording rate), whereas the 
[REDACTED] revenue split reflects a 
ratio of [REDACTED]:1 (a musical works 
rate equal to [REDACTED]% of the 
sound recording rate). 


v. The Pandora ‘‘Opt-Out’’ Deals 


Dr. Eisenach also examined certain 
direct licensing agreements entered into 
between Pandora and major music 
publishers from 2012 through 2016, to 
determine whether they constituted 
useful benchmarks in this proceeding. 
Id. ¶ 103. Pandora had negotiated these 
direct agreements with major publishers 
for musical works rights after certain 
publishers had decided to ‘‘opt-out,’’ 
i.e., to withdraw their digital music 
performance rights from performance 
rights organizations (PROs), and 
asserted the right to negotiate directly 
with a digital streaming service. As Dr. 
Eisenach acknowledges, the music 
publishers’ legal right to withdraw these 
rights remained uncertain during that 
five year period. Nonetheless, Pandora 
negotiated several agreements with an 
understanding that the rates contained 


in those direct agreements might not be 
subject to rate court review.89 


Given this phenomenon, and given 
that the markets and parties involved in 
the Pandora agreements are somewhat 
comparable to the markets and parties at 
issue in this proceeding,90 Dr. Eisenach 
concluded that these agreements 
provided ‘‘significant insight into the 
relative value of the sound recording 
and musical works rights in this 
proceeding.’’ Id. 


Dr. Eisenach compared the musical 
works rates in these ‘‘opt-out’’ 
agreements with the sound recording 
royalty rates paid by Pandora, which he 
obtained from the revenue disclosures 
in Pandora’s Form 10K filed with the 
SEC that provided royalties (‘‘Content 
Costs’’) as a percent of revenue, and he 
also relied on data contained in prior 
rate court decisions. Eisenach WDT 
¶ 125 & Table 6. With this data, he 
calculated that the ratio of sound 
recording: Musical works royalties in 
existing agreements was [REDACTED]:1 
for 2018, i.e., the musical works rate 
equaled [REDACTED]% of sound 
recording royalties. This [REDACTED]% 
ratio would correspond to a mechanical 
rate of [REDACTED], assuming, 
arguendo, the sound recording rate is 
60%. 


Dr. Eisenach also made an estimation 
and forecast, linking the passage of time 
to an assumption that after the Rate 
Court proceedings concluded (and all 
appeals were exhausted) the parties, 
without further legal uncertainty, would 
permanently be ‘‘permitted to negotiate 
freely outside of the control of the rate 
courts.’’ He made this estimation and 
forecast through a temporal linear 
regression, extrapolating from the prior 
[REDACTED] in these Pandora ‘‘opt 
out’’ musical works rates. See Eisenach 
WDT ¶ 129. Dr. Eisenach’s linear 
regression further [REDACTED] the ratio 
to [REDACTED], which would be 
equivalent to [REDACTED] the musical 
works rate, as a percentage of sound 
recording royalties, from the 


[REDACTED]% noted above for actual 
agreements in force in 2018 to 
[REDACTED]%, almost a 
[REDACTED]% [REDACTED] based on 
the extrapolation alone. Id. ¶¶ 104; 128 
& Table 8, Fig. 13. (This [REDACTED]% 
ratio would correspond to a musical 
works rate of [REDACTED], assuming 
the sound recording rate is 60%.) 


However, the assumption behind Dr. 
Eisenach’s regression was not borne out. 
In 2015, the Second Circuit Court of 
appeals affirmed a 2014 decision by the 
Southern District of New York, 
prohibiting such partial withdrawals. In 
re Pandora Media, 785 F.3d 73, 77–78 
(2d Cir. 2015), aff’g 6 F. Supp. 3d 317, 
322 (S.D.N.Y. 2014). Subsequently, in 
August 2016, the Department of Justice 
issued a statement announcing that, 
consistent with these judicial decisions, 
it would not permit partial withdrawals 
under the existing consent decrees. See 
Eisenach WDT ¶ 114, n.109. Moreover, 
there were actual Pandora ‘‘Opt-Out’’ 
agreements that set rates through 2018 
that established a sound recording to 
musical works ratio of [REDACTED]:1, 
that Dr. Eisenach chose to disregard in 
favor of his extrapolated lower ratio. 


Having calculated these five 
benchmarks, Dr. Eisenach applied them 
in two separate methods to estimate the 
mechanical rate to be adopted in this 
proceeding. 


c. Dr. Eisenach’s Ratio Equivalency 
Approach 


Dr. Eisenach testified that ‘‘[f]or music 
users that require both sound recording 
rights and musical works rights, the two 
sets of rights can be thought of in 
economic terms, as perfect complements 
in production: Without both inputs, 
output is zero.’’ Id. ¶ 76 (emphasis 
added).91 Dr. Eisenach also notes that, 
‘‘for interactive streaming services, the 
two categories of rights [sound 
recordings and musical works] are 
further divided into a reproduction 
license [i.e., the mechanical license] and 
a performance license . . . .’’ Id. (Thus, 
the mechanical license and the 
performance license likewise are perfect 
complements with each other and with 
the sound recording license.) 
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92 The affected industries have agreed through 
settlements that interactive services pay mechanical 
royalties but noninteractive services do not. See 
Parness WDT ¶ 7. No party in the present 
proceeding has sought a mechanical license rate for 
noninteractive services. 


93 Dr. Eisenach refers at times to this difference 
in sound recording royalties as the ‘‘implied value 
of the mechanical right.’’ See, e.g., id. ¶ 138. 
However, this difference is only an input for 


deriving the mechanical rate implied by his 
analysis (as noted in the subsequent step), and the 
Judges choose to consider the final rate developed 
by Dr. Eisenach in Method #1 as the ‘‘implied 
mechanical rate’’ he advances through this method. 


94 Dr. Eisenach’s decision to rely on a per play 
calculation that excluded [REDACTED] and all of 
Dr. Eisenach’s challenged data selections, are 
discussed infra in the Judges’ analysis of his 


benchmarking approach and the criticisms levelled 
by the Services. 


95 Dr. Eisenach testified that the [REDACTED]:1 
ratio should be revised [REDACTED] to 
[REDACTED]:1, to reflect the sound recording 
royalty rates in the [REDACTED] licenses he 
examined after the Judges compelled [REDACTED] 
to produce [REDACTED]’s agreements with record 
companies. 


Dr. Eisenach acknowledges that [t]he 
relative value of sound recording [to] 
musical works licenses may depend on 
a variety of factors, and traditionally the 
relationship has differed across different 
types of services and situations.’’ Id. 
¶ 78. Dr. Eisenach eschewed 
unnecessary ‘‘assumptions, 
complexities and uncertainties 
associated with theoretical debates’’ as 
to why the particular existing market 
ratios existed. Id. ¶ 79. Rather, instead of 
‘‘put[ting] forward a general theory of 
relative valuation,’’ he found it 
‘‘sufficient . . . to assume that the 
relative values of the two rights should 
be stable across similar or identical 
market contexts.’’ Id. 


d. Dr. Eisenach’s Two Methods for 
Estimating the Mechanical Rate 


i. Method #1 


Dr. Eisenach’s Method #1 for 
estimating the mechanical rate is based 
on the following premises: 


1. The sound recording royalty paid 
by interactive streaming services is 
unregulated and thus negotiated in the 
marketplace. Eisenach WDT ¶ 16. 


2. The sound recording royalty paid 
by noninteractive services is regulated, 


but, Dr. Eisenach finds the royalties set 
by the Judges in Web III to reflect a 
market rate. 4/4/17 Tr. 4643 (Eisenach); 
see also Eisenach WDT ¶ 136 & n.123. 


3. The interactive streaming services 
require a mechanical license (the license 
at issue in this proceeding), whereas the 
noninteractive services are not required 
to obtain a mechanical licenses.92 


4. According to Dr. Eisenach, the 
difference between the rates paid by 
interactive services and non-interactive 
services for their respective sound 
recording licenses equals the value of 
the remaining license, i.e., the 
mechanical license. Id. ¶ 137 (‘‘[T]he 
difference between these two rights is 
akin to a ‘mechanical’ right for sound 
recordings, directly paralleling the 
mechanical right for musical works in 
this proceeding.’’).93 


5. The mechanical rate implied by 
this difference in sound recording rates 
must be ‘‘adjust[ed] for the relative 
value of sound recordings [to] musical 
works’’ (as discussed supra). Id. ¶ 140. 


Dr. Eisenach combines these steps 
and expresses his Method #1 in the form 
of an algebraic equation: 
MRMW = (SRIS ¥ SRNIS)/RVSR/MW, 
Where 


MRMW = Mechanical Rate for Musical Works 
SRIS = Sound Recording Rate for Interactive 


Streaming (All In) 
SRNIS = Sound Recording Rate for Non- 


Interactive Streaming (Performance 
Only) 


RVSR/MW = Relative Value of Sound 
Recording to Musical Works Rights. 


Eisenach WDT ¶ 140. 
Dr. Eisenach determined the per play 


rate paid by interactive services by 
identifying certain services and 
‘‘tally[ing] the total payments . . . and 
divid[ing] by the total number of 
interactive streams the service reports.’’ 
Id. ¶ 148. The average sound recording 
per play royalty calculated by Dr. 
Eisenach was $[REDACTED] (or 
$[REDACTED] per 100 plays), when 
excluding [REDACTED]. Id. Table 11.94 


The final inputs for Dr. Eisenach’s 
Method #1 have already been identified, 
i.e., the $0.0020 per play (or $0.20 per 
100 plays) royalty rate estimated for 
noninteractive streaming, and the 
several benchmark ratios of sound 
recording: Musical works royalties in 
the markets selected by Dr. Eisenach. 
After Dr. Eisenach inserted the foregoing 
data into the algebraic expression set 
forth above, he presented his data in the 
following tabular form: 


MUSICAL WORKS MECHANICAL PER 100 PLAYS RATE CALCULATION 
[Method 1] 


SRIS per 100 SRNIS per 100 Difference RVSR/MW MRMW per 100 


(1) (2) (3) (4) (5) 


$[REDACTED] ................................. $0.20 $[REDACTED] ............................... 1:1 .................................................. $[REDACTED]. 
$[REDACTED] ................................. 0.20 $[REDACTED] ............................... [REDACTED]:1 .............................. $[REDACTED]. 
$[REDACTED] ................................. 0.20 $[REDACTED] ............................... [REDACTED]:1 .............................. $[REDACTED]. 
$[REDACTED] ................................. 0.20 $[REDACTED] ............................... [REDACTED]:1 .............................. $[REDACTED]. 
$[REDACTED] ................................. 0.20 $[REDACTED] ............................... 4.76:1 ............................................. $[REDACTED]. 


See id., Table 12.95 Thus, applying his 
five potential benchmark ratios, Dr. 
Eisenach determined that the 
mechanical works royalty rate the 
Judges should set in this proceeding 
ranged from $[REDACTED] per play to 
$[REDACTED] per play (see column (5) 
above, dividing by 100 to reduce the 
rate from ‘‘per 100’’ to per play). 


ii. Method #2 


Dr. Eisenach describes his Method #2 
as an alternative method of deriving a 
market-derived mechanical royalty. His 


Method #2 ‘‘derive[s] an All-In musical 
works value based on the relative value 
of sound recordings to musical works 
and then remove[s] the amount of 
public performance rights paid for 
musical works, leaving just the 
mechanical rate.’’ Id. ¶ 142. The 
algebraic expression for Method #2 is: 


MRMW = (SRIS/RVSR/MW) ¥ PRMW, 


Where PRMW is the public performance 
royalty rate for musical works, and the 
other variables are as defined and 
described in Method #1. 


Id. 


Dr. Eisenach calculates PRMW, as an 
average of $[REDACTED] per 100 plays 
for the licensees that he included in his 
data analysis. Id. ¶ 156, Table 13. 
Applying all the inputs across the 
various benchmark ratios, the results 
from Dr. Eisenach’s Method #2 can also 
be depicted in tabular form, as set forth 
below: 
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96 Dr. Eisenach also calculates a per user rate, 
using his Method #2. As he explains, ‘‘this is 
accomplished by calculating All-In publisher 
royalties on a per user basis and subtracting the 
average effective per-user performance royalties to 
publishers, leaving an appropriate rate for 
mechanical royalties.’’ Id. ¶ 159. He finds that the 
sound recording rate per user is $[REDACTED] (the 
per user analog to the $[REDACTED] per 100 plays 
in his per play analysis). Applying the same ratios 
and utilizing similar market data as in his per play 
approach, Dr. Eisenach concludes that a 
‘‘mechanical rate of between $[REDACTED] and 
$[REDACTED] per user reflects the range of relative 
values for sound recordings and musical 
works. . . .’’ Id. ¶ 165. Finally, he notes that, at the 
[REDACTED]:1 ratio (his mid-point of the YouTube 
and Pandora benchmarks, the ‘‘mechanical only’’ 
rate would be $[REDACTED] per user (greater than 
the $1.06 per user rate proposed by Copyright 
Owners.) Id. 


97 Dr. Eisenach eschewed unnecessary 
‘‘assumptions, complexities and uncertainties 
associated with theoretical debates’’ as to why the 
particular existing market ratios existed. Id. ¶ 79. In 


this regard, the Judges understand that Dr. Eisenach 
was following a well-acknowledged principle of 
economic analysis, articulated by the Nobel laureate 
economist Milton Friedman, who famously 
eschewed excessive theorizing that failed to match 
the predictive power of empirical analysis. See M. 
Friedman, The Methodology of Positive Economics, 
reprinted in D. Hausman, The Philosophy of 
Economics at 145, 148–149 (3d ed. 2008). 


MUSICAL WORKS MECHANICAL PER 100 PLAYS RATE CALCULATION 
[Method 2] 


SRIS RVSR/MW Ratio adj. (Avg.) PRMW MRMW 


(1) (2) (3) = (2) × (1) (4) (5) 


$[REDACTED] ......................... 1:1 ............................................ $[REDACTED] ......................... $[REDACTED] ......................... $[REDACTED]. 
$[REDACTED] ......................... [REDACTED]:1 ........................ $[REDACTED] ......................... $[REDACTED] ......................... $[REDACTED]. 
$[REDACTED] ......................... [REDACTED]:1 ........................ $[REDACTED] ......................... $[REDACTED] ......................... $[REDACTED]. 
$[REDACTED] ......................... [REDACTED]:1 ........................ $[REDACTED] ......................... $[REDACTED] ......................... $[REDACTED]. 
$[REDACTED] ......................... 4.76:1 ....................................... $[REDACTED] ......................... $[REDACTED] ......................... $[REDACTED]. 


See id., Table 14. 
After considering all of his 


benchmarks from both of his methods, 
Dr. Eisenach concluded that ‘‘the 
YouTube and Pandora [Opt Out] 
agreements represent the most 
comparable and reliable benchmarks, 
implying ratios of [REDACTED]:1 and 
[REDACTED]:1, respectively, with a 
mid-point of [REDACTED]:1.’’ Id. ¶ 130 
(The Judges note that converting these 
end-points and mid-point of his range to 
TCC percentages results in a range from 
[REDACTED]% to [REDACTED]% and a 
mid-point of [REDACTED]%.) 96 


2. Analysis of Dr. Eisenach’s Benchmark 
Methods 


a. Dr. Eisenach’s Ratio of Sound 
Recordings-to-Musical Works 


The Judges find Dr. Eisenach’s 
attempt to identify comparable 
benchmarks and corresponding ratios of 
sound recording rates to musical works 
rates to be a reasonable first step in 
seeking to identify usable benchmarks. 
The Judges find potentially useful his 
decision to rely on empirics over 
abstract theory, viz., that a tightly 
clustered set of ratios across several 
markets would tend to support applying 
a reasonably central tendency from 
among those ratios to identify a ratio 
that could aid in the identification of 
the statutory rates.97 


However, the data that Dr. Eisenach 
identified was not sufficiently clustered 
to establish a predictive ratio within the 
data set. That is, the problem does not 
lie in the analysis, but rather in the 
implications from the data regarding 
ratios of sound recording royalties to 
musical works royalties. The Services 
make this very criticism, noting the 
instability of the ratio across the several 
markets in which Dr. Eisenach 
identified potential benchmarks. See 
SJRPFF ¶ 241 (and record citations 
therein). Apple finds that the wide 
range of ratios is unsurprising, because 
Dr. Eisenach’s benchmarks do not relate 
to the same products and same uses of 
the two rights. Indeed, Apple’s 
[REDACTED], confirming, according to 
Apple, that there is no fundamental 
market ratio that can be applied in this 
proceeding. Dorn WRT ¶¶ 6, 24, 28–29. 


To be sure, this point does not go 
unnoticed by Dr. Eisenach, who focuses 
on the royalty ratios arising from two 
potential benchmarks in the middle of 
his range—the Pandora ‘‘Opt-Out’’ 
agreements and the User Audio 
YouTube agreements. 


The Services assert an additional and 
fundamental criticism of Dr. Eisenach’s 
approach. They note that his use of 
sound recording royalties paid by 
interactive services embeds within his 
analysis the inefficiently high rates that 
arise in that unregulated market through 
the complementary oligopoly structure 
of the sound recording industry and the 
Cournot Complements inefficiencies 
that arise in such a market. See 
Corrected Written Rebuttal Testimony of 
Michael L. Katz, Trial Ex. 886, ¶ 56; 
Marx WRT ¶¶ 137–141; Hubbard CWRT 
¶¶ 6.26–6.27; Leonard WRT ¶¶ 24, 44. 
The Judges agree with this criticism. 


The Judges explained at length in Web 
IV how the complementary oligopoly 
nature of the sound recording market 


compromises the value of rates set 
therein as useful benchmarks for an 
‘‘effectively competitive’’ market. In 
Web IV, the Judges were provided with 
evidence of the ability of noninteractive 
services to steer some performances 
toward recordings licensed by record 
companies that agreed to lower rates in 
exchange for increased plays. Here, the 
Judges were not presented with such 
evidence, likely because an interactive 
streaming service needs to play any 
particular song whenever the listener 
seeks to access that song (that is the 
essence of an interactive service). Thus, 
the Judges have no direct evidence 
sufficient to apply a discount on the 
interactive sound recording rate to 
adjust that potential benchmark in order 
to fashion an effectively competitive 
rate, as required by the ‘‘reasonable 
rate’’ language in section 801(b)(1). 


b. Dr. Eisenach’s Specific Benchmarks 


i. Section 115 Benchmark 
The Services assert that Dr. Eisenach’s 


calculation of a section 115 ‘‘valuation 
ratio’’ of 4.76:1 is incomplete, because 
he limited this statutory ratio to the 
21% and 22%TCC prongs. They note 
that under the percentage-of-revenue 
prong of section 115 (10.5%), this 
statutorily-derived ratio would have 
ranged between 5:1 and 6:1, see 4/5/17 
Tr. 5152 (Leonard), implying a musical 
works rate equal to only 16.67% to 20% 
of sound recording royalty rates. The 
Judges agree that Dr. Eisenach’s 
statutory benchmarks would have been 
more comprehensive if he had included 
the ‘‘valuation ratios’’ derived from this 
headline prong of the present royalty 
rate structure. However, the fact that the 
existing rate structure, on which the 
Services rely in this proceeding, 
includes the potential use of the 21% 
and 22% prongs, demonstrates the 
usefulness of this benchmark as a 
representation of a rate the parties are 
willing to accept. 


ii. Direct Licenses 
The Services disagree with Dr. 


Eisenach’s minimization of the 
relevance of this benchmark. They argue 
that the direct licenses between 
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98 The Copyright Owners also rely on blanket 
(‘‘microsynch’’) licenses by which publishers grant 
their entire catalogs for use in synchronized audio- 
video productions, and they also rely on synch 
licenses for mobile and video game applications. 
The Judges’ critique of synch licenses as 
benchmarks is equally applicable to these licenses. 


99 As discussed infra, Dr. Leonard makes an 
analogous point with regard to the weaker 
bargaining position of musical works when record 
companies and artists select a song to be recorded. 
Like the movie or television producer who can 
choose among a number of somewhat substitutable 
recordings, a record producer can choose among a 
number of somewhat substitutable musical works. 


interactive services and music 
publishers ‘‘are by far the most directly 
apposite benchmarks used in Dr. 
Eisenach’s analysis,’’ because they, like 
the section 115 rates and terms 
themselves, possess the characteristics 
of a useful benchmark, viz. they: (1) Are 
voluntary; (2) concern the same 
licensors/publisher; (3) relate to the 
same market; and (4) pertain to the same 
rights. See Katz WDT ¶¶ 97–113; 
Leonard AWDT ¶¶ 45–70; see also 4/5/ 
17 Tr. 5152 (Leonard) (noting that, for 
services paying under the percentage-of- 
revenue prong under section 115 and 
based on prevailing sound recording 
rates, ‘‘[t]he ratio would be more like 
. . . 5-to-1 to 6-to-1’’). 


The Judges find that these direct 
licenses are as useful, if not more so, 
than the 115 benchmark itself. The so- 
called ‘‘shadow’’ of section 115 provides 
a default rate for the licensing parties, 
so direct licenses that deviate in some 
manner from the rates in the statutory 
license are revealing a preference for 
other rates and terms that, at least 
marginally, are below the statutory rate. 
Thus, as the Services note, these 
benchmarks are useful, because ‘‘these 
agreements . . . were voluntarily 
entered both in 2008 and 2012, by the 
very same publishers in the same 
markets and for the same rights. . . .’’ 
SJPFF ¶ 261 (and record citations 
therein). More generally, the Judges find 
that the so-called ‘‘shadow’’ of the 
statutory license on a benchmark does 
not disqualify that benchmark as useful 
evidence, though it goes to its weight. 


iii. Synchronization Licenses 
The Services also take issue with Dr. 


Eisenach’s inclusion of synchronization 
licenses in his collection of benchmarks. 
See, e.g., Leonard WRT ¶¶ 37–40 
(testifying that synchronization licenses 
are not comparable for interactive 
streaming licenses because 
synchronization differs in important 
economic respects from streaming); 
Hubbard CWRT ¶¶ 6.31–6.32 (testifying 
on various ‘‘economic characteristics of 
synch licenses, that render the ratio 
between sound recording royalties and 
musical works royalties different 
between synch and interactive 
streaming services’’); Marx WRT 
¶¶ 148–151 (‘‘Synch royalty rates are a 
poor benchmark for streaming royalty 
rates’’). Even Dr. Eisenach 
acknowledged that, at best, the low ratio 
in the synch licenses indicates an 
unusually high musical works royalty 
rate among his collection of 
benchmarks. 4/4/17 Tr. 4671, 4799 
(Eisenach); Eisenach WDT Appx. A–9. 


In a prior proceeding, the Judges 
rejected the synch license benchmark as 


useful ‘‘[b]ecause of the large degree of 
its incomparability.’’ See Phonorecords 
I, 74 FR at 4519. The Judges find that 
nothing in the present record supports 
a departure from that prior finding. The 
lack of comparability remains because 
the synchronization market differs in 
important economic respects from the 
streaming market. See Leonard WRT 
¶ 39. Because synch rights pertain to 
media such as music used in films or in 
television episodes,98 the historical 
equal valuation of publishing rights and 
sound recording rights arises from the 
particular conditions faced in those 
industries. Id. Movie and television 
producers may have a certain musical 
work in mind as a good fit for a 
particular scene in the film. Id. 
However, these producers have the 
option of making their own sound 
recording of that musical work, and for 
this reason, cover songs are quite 
common in films. Id.; see also Ex. 1069, 
Marx WRT ¶ 149 (‘‘Both film and 
television production companies have 
the option of recording their own 
versions of songs, rather than paying 
royalties to use a pre-recorded 
song. . . . This option gives the users of 
synch rights, such as movie producers, 
more bargaining power relative to the 
labels than would be the case with 
streaming services.’’). Thus, the 
contribution to value of the sound 
recording is less vis-à-vis the musical 
work in the synch market. Leonard WRT 
¶ 39. 


Additionally, in the case of 
synchronization rights, the marketplace 
for sound recording rights is more 
competitive than other music licensing 
contexts because individual sound 
recordings compete against one another 
for inclusion in the final product (e.g., 
a movie or television episode). By 
contrast, in the interactive streaming 
market, services must build a catalog of 
sound recordings and their included 
musical works, so that many works can 
be streamed to listeners. Id.99 That is, in 
the interactive streaming market, the 
sound recordings are ‘‘must have’’ 
complements, not in competition with 
each other. However, in the synch 


market the sound recording of any given 
musical work identified by the movie or 
television produce is a substitute good, 
in competition with any other existing 
or future sound recording of the same 
musical work for inclusion in the movie 
or television show. 


iv. YouTube Licenses 
The Services disagree with Dr. 


Eisenach’s opinion that the YouTube 
licenses on which he relies constitute 
strong benchmarks. As an initial point, 
they note that, from a statutory 
perspective, the video component of the 
YouTube licenses renders those licenses 
inapposite as benchmarks in this 
proceeding. See SJRPFF ¶ 249 (and 
record citations therein) (noting that 
YouTube’s ability to utilize the ‘‘safe 
harbor’’ provisions of 17 U.S.C. 512 
provides YouTube with strong 
negotiating power against publishers 
and labels because the copyright holders 
must identify unauthorized uploadings 
and issue ‘‘take down notices,’’ a 
cumbersome and often futile process). 
The Judges agree that this statutory 
provision significantly alters the 
bargaining landscape between the sound 
recording and the musical works 
licensors, on the one hand, and 
YouTube as the licensee, on the other. 


The Services further maintain that, 
even assuming YouTube licenses are 
appropriate benchmarks, Dr. Eisenach 
has relied on the wrong type of 
YouTube licenses for his benchmark 
analysis. As noted, Dr. Eisenach 
selected the agreements and rates 
pertaining to [REDACTED]. He selected 
this type of YouTube contract because 
neither the musical works license nor 
the sound recording license is subject to 
the section 115 license. See SEJRPFF 
¶ 350 (and record citations therein). 


However, the Services maintain that 
the more appropriate YouTube 
benchmarks would be the agreements 
between YouTube and publisher and 
record companies, respectively, for 
[REDACTED]—agreements that contain 
a [REDACTED] royalty rate, rather than 
the [REDACTED] figure from the 
[REDACTED] YouTube agreements. If 
the Services’ are correct in their 
assertion that the [REDACTED] 
YouTube agreements are the appropriate 
benchmark inputs, the sound recording: 
Musical works ratio (applying the 
[REDACTED] royalty rate) thus 
increases to as low as [REDACTED], 
implying a ratio as high as 
[REDACTED]:1, implying a musical 
works rate of [REDACTED]%, far lower 
than Dr. Eisenach’s calculated YouTube 
royalty of [REDACTED]% (but still 
above Copyright Owners’ proposed 
rate). If the [REDACTED] royalty rate of 
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100 If the sound recording royalty rate for 
interactive streaming is 60%, as discussed infra, 
this YouTube benchmark equals [REDACTED] × 
0.60 = [REDACTED]%. 


101 Pandora’s status as a purely noninteractive 
service prior to 2018 does not decrease the 
relevancy of this benchmark, because: (1) 
Noninteractive and interactive services both pay 
performance royalties; (2) noninteractive services 
historically have not paid mechanical royalties; and 
(3) the performance license and the mechanical 
license are perfect complements. 


[REDACTED]% is applied instead, the 
ratio rises to [REDACTED], or 
[REDACTED]:1, implying a musical 
works rate of [REDACTED]%. 


The Judges find that the static-image 
YouTube rates are more analogous to 
the interactive market, compared with 
the YouTube agreements concerning 
embedded videos. The salient rationale 
in Dr. Eisenach’s analysis is the sound 
recording to musical works ratio, so 
injecting the video as another element of 
value into the mix renders the sound 
recording to musical works ratio too 
difficult to identify with sufficient 
certainty. However, the Services assert 
that, given that the Majors comprise 
[REDACTED]% of the YouTube market, 
the appropriate ratio should be 
[REDACTED], implying the 
[REDACTED]% of sound recording 
percentage identified above. The Judges 
find that it would be proper to weight 
the YouTube benchmark by applying a 
[REDACTED]% weight to 
[REDACTED]%, and a [REDACTED]% 
weight to [REDACTED]%, which results 
in a benchmark rate of [REDACTED]% 
([REDACTED]).100 


Finally, the Services take issue with 
Copyright Owners’ assertion that 
YouTube is a competitor to interactive 
streaming services, despite the 
acknowledgements by those services 
that such competition is present. 
Compare CPFF ¶¶ 263–266 (and record 
citations therein) with SJRPFF ¶¶ 263– 
266 (and record citations therein). The 
Judges find that competition does not in 
itself make the rates in those YouTube 
agreements particularly helpful 
benchmarks, because the addition of 
video content creates a bundling of 
value distinguishable from the value of 
interactive streaming alone. However, 
Google’s/YouTube’s acknowledgement 
of the competitive posture of YouTube 
vis-à-vis interactive streaming services 
renders the ratio of sound recording: 
Musical works royalty ratio in the 
YouTube stati-screen agreements a 
useful benchmark in this proceeding. 


Even in those cases, however, the 
YouTube royalty rates and ratios remain 
imperfect because other relevant factors 
are not necessarily constant. The Judges 
agree that the relatively strong 
bargaining power of the licensee created 
by the DMCA ‘‘safe harbor’’ provisions, 
distinguishes the YouTube market from 
the market for streaming services. 
Copyright Owners seek to minimize this 
lack of comparability by arguing that, 
although YouTube’s relatively strong 


bargaining power depresses the 
copyright holders’ royalties, ‘‘[s]ince the 
DMCA safe harbor applies equally to 
sound recording and musical works 
copyrights, there is no reason to think 
that their relative valuation would be 
affected.’’ Eisenach WRT at 66. 
However, Copyright Owners do not 
provide any factual support for this 
conclusory assumption of a ‘‘relative 
value’’ effect, and the Judges thus 
cannot find with sufficient certainty that 
it in fact is likely that the enhanced 
bargaining position of YouTube affects 
the publishers and the labels equally. 
Accordingly, the Judges do not find the 
YouTube market and licenses to be 
sufficiently analogous to the interactive 
streaming market to make the 
benchmark derived from the YouTube 
analysis to be useful in determining 
rates in this proceeding. 


v. Pandora ‘‘Opt-Out’’ Agreements 
Together with his YouTube 


benchmark, Dr. Eisenach finds the 
Pandora ‘‘Opt-Out’’ agreements to be the 
most useful among the several potential 
benchmarks he examined. The Judges 
agree. The Judges agree with Dr. 
Eisenach that the Pandora ‘‘Opt-Out’’ 
agreements are useful benchmarks. 
These agreements have the level of 
comparability necessary for a 
benchmark to be useful. However, the 
Judges do not agree with Dr. Eisenach’s 
attempt to extrapolate from the actual 
rates in those Opt-Out Agreements. 
Rather, the Judges find that the 
[REDACTED]:1 ratio Dr. Eisenach 
identified for the year 2018 in existing 
agreements is the most useful 
benchmark derived from the ‘‘Opt-Out’’ 
data. As the Services note, Pandora’s 
most recent direct license agreements 
during the ‘‘Opt-Out’’ period with the 
publishers who control many of the 
works embodied in the sound 
recordings performed by Pandora 
provide that publisher royalties will be 
determined [REDACTED].101 This 
resulted in a shift of the sound 
recording: Musical works ratio to 
[REDACTED]:1, implying a musical 
works TCC percentage of 
[REDACTED]%. See Katz CWRT 
¶¶ 101–104; Herring WRT ¶¶ 28–29). 


The Judges reject Dr. Eisenach’s 
identification of a useful trend in the 
shrinking of that ratio (i.e., a growth in 
the musical works royalty percentage). 


His change in the ratio to 
[REDACTED]:1 was driven by 
expectations regarding the likelihood of 
an uncertain change in the legal 
landscape regarding publisher 
withdrawals from performing rights 
organizations. Such uncertain potential 
changes are not well-captured by 
mapping them over a time horizon. 
Moreover, as the Services note and as 
Dr. Eisenach concurs, even assuming 
such a change in relative uncertainty 
could be captured in a regression, other 
regression forms, such as a quadratic 
form, could be used to demonstrate a 
return of the ratio to its prior level (an 
equally plausible future event) rather 
than a continuation of its shorter-term 
increase. See 4/5/17 Tr. 495963 (Katz); 
Katz CWRT ¶¶ 104–107, Table 1, F; 4/ 
4/17 Tr. 4807–08 (Eisenach) (linear form 
of regression not ‘‘material’’). 


c. Dr. Eisenach’s per Play Sound 
Recording Rate 


The Judges also have difficulty relying 
on the data set Dr. Eisenach developed 
for his estimation of a $[REDACTED] 
per play sound recording royalty rate. 
He used that $[REDACTED] per play 
figure in several benchmark ratios. Two 
principal problems with Dr. Eisenach’s 
data are: 


1. The data covered a non-random sample 
of only approximately 15% of all interactive 
plays; and 


2. the data excluded [REDACTED]’s 
[REDACTED] services, large portions of the 
interactive streaming market. Inclusion of 
those [REDACTED] services would have 
reduced his per play rate from $[REDACTED] 
to $[REDACTED]. Inclusion of only 
[REDACTED] service would have reduced the 
$[REDACTED] estimate to $[REDACTED]. 


SJRFF ¶ 22 (and record citations 
therein). 


Dr. Eisenach explained his small data 
sample as resulting in part from his 
deliberate decision to omit several 
sound recording labels [REDACTED], 
which he asserted gave them an 
incentive to allow [REDACTED] to pay 
below-market royalties. Eisenach WDT 
¶ 150. The Judges acknowledge Dr. 
Eisenach’s assertion that this fact could, 
on the margin, drive down the royalties 
paid by [REDACTED] to those labels. 
However, the evidence does not bear 
that out, because the royalty rates 
[REDACTED] pays to these labels are 
comparable to the rates it pays to other 
labels that do not have [REDACTED]. 
More particularly, the [REDACTED] 
contracts with record labels that Dr. 
Eisenach reviewed show the same 
[REDACTED], a rate no lower than the 
rate paid by other interactive streaming 
services. 4/4/17 Tr. 473953 (Eisenach); 
see also, e.g., Trial Ex. 2760 (Digital 
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102 In the parlance of platform economics, 
Spotify’s ad-supported service provides a multi- 
platform approach, in which listeners, advertisers, 
sound recording rights holders and musical works 
holders all combine to obtain revenue based on the 
mutual values each brings to that platform. 


103 Copyright Owners belatedly propose that if the 
Judges intend to include the Spotify ad-supported 
service in the rate structure and rate calculations, 
they should establish (1) separate rates for ad- 
supported services that are not incorporated into 
the calculation of rates set for other services; and 
(2) separate terms for an ad-supported service that 
limit the functionality of the service, to avoid 
potential cannibalization of services paying higher 
royalties. COPCL at 106, n.34. This argument is a 
tacit acknowledgement by Copyright Owners that a 
segmented market might require a differentiated 
rate structure, even as they strenuously dispute the 
appropriateness of such a structure. 


104 The provision of a monetarily free-to-the user 
service is a reasonable marketing tool, and the 
Judges are loathe to second-guess the business 
model incorporating that marketing approach, 
especially while it provides royalties to rights 
owners. Also, the Judges do not find it relevant that 
other interactive streaming services have not 
utilized an ad-supported service. There is no record 
evidence regarding why other Services have ceded 
that market to Spotify. 


Product Agreement Specific Terms 
between [REDACTED] and 
[REDACTED], 2013, 
[REDACTED]0005221); Trial Ex. 2765 
(Digital Audio Distribution Agreement 
between [REDACTED] and 
[REDACTED], July 1, 2013, 
[REDACTED]0005548). Further, for 
every dollar in royalties a label 
[REDACTED], the label would 
[REDACTED]. 


With regard to the specific omission 
of data from Spotify’s ad-supported 
service, Copyright Owners make 
additional arguments. They claim that 
the ad-supported service does not reflect 
the actual value of the sound recordings, 
because that service acts as a funnel to 
draw listeners to the subscription 
service. Therefore, Copyright Owners 
maintain, the ad-supported service is 
essentially a loss-leader, with the 
difference between the higher effective 
per play rates for subscription services 
and the lower effective per play rates for 
ad-supported services more in the 
nature of a marketing expense that 
should not be deducted from Dr. 
Eisenach’s royalty calculations. See 
Eisenach WDT ¶ 148, n.127. 


That analysis, however, omits the fact 
that Spotify’s ad-supported service only 
[REDACTED]. See Marx WDT ¶ 55, n.77. 
[REDACTED]. These listeners and the 
advertising revenue they generate are 
real and reflect the WTP of a large swath 
of interactive listeners.102 See Marx WRT 
¶ 115–16 (‘‘[O]ne aspect of the ad- 
supported service is to provide an on- 
ramp to paid services, it also has 
another important aspect, namely to 
serve low WTP customers. . . .’’). 
Copyright Owners’ economists err in not 
calculating the impact of Copyright 
Owners’ proposal on ad-supported 
services. Ad-supported services 
currently make up [REDACTED] and 
[REDACTED]% of all streams in the 
industry. The Judges agree with 
Professor Marx that Dr. Eisenach’s 
omission of the Spotify data undercuts 
his analysis.103 


The Judges accept, to some degree, 
Copyright Owners’ argument that ad- 
supported services are a marketing tool 
to identify future subscribers. Until 
those subscribers are identified and 
‘‘signed,’’ however, they are not 
subscribers. In that sense, ad-supported 
services may be marketing tools, but 
they do not reduce present royalties 
because the future subscribers have not 
yet been identified. There is no record 
evidence that Spotify’s hard cost saving 
translates directly into royalty revenue 
lost to Copyright Owners. Apparently, 
Copyright Owners argue that their loss 
is in the form of an opportunity cost, 
i.e., losing the opportunity to obtain 
subscription-level royalties from the ad- 
supported listeners. But if Spotify paid 
subscription-level royalties for all ad- 
supported listeners, it would be paying 
an implicit marketing cost that 
inefficiently was allocated to the 
[REDACTED]% or so ad-supported 
listeners who, historically, will not 
become paid subscribers. 


The use of an ad-supported service as 
a ‘‘freemium’’ model serves a dual 
purpose: First, it is an efficient means of 
marketing—segregating listeners 
according to WTP—still allowing them 
to ‘‘experience’’ interactive streaming, 
while, second, simultaneously 
providing ad-revenue-based royalties to 
Copyright Owners. If Spotify substituted 
advertising as a marketing tool, 
Copyright Owners would realize zero 
royalties until the advertising resulted 
in new subscribers.104 


d. Analysis of Dr. Eisenach’s Method #1 
The Services criticize Dr. Eisenach’s 


Method #1 calculation as being based 
upon the incorrect assumption that the 
entire difference between interactive 
and noninteractive rates must be 
attributed to the mechanical license 
right. As the Services properly note, 
there are several reasons, all unrelated 
to the mechanical right and license, why 
interactive rates are higher than 
noninteractive rates for musical works 
performance rights. Leonard WRT ¶ 55; 
Katz CWRT ¶¶ 117–118; Hubbard 
CWRT ¶ 6.4; 4/5/17 Tr. 4972–74 (Katz). 
Dr. Eisenach’s Method #1 did not 
account for the presence of the 
ephemeral right in licensing 
noninteractive streaming, which 
accounts for 5% of the noninteractive 


rate. See 4/4/17 Tr. 485152 (Eisenach); 
4/5/17 Tr. 5158–61 (Leonard); see also 
Leonard WRT ¶¶ 55–56. 


Further, there is a difference in the 
performance rights royalty rates PROs 
charge interactive and noninteractive 
services that is not captured by Method 
#1. See, e.g., In re Petition of Pandora 
Media, Inc., 6 F. Supp. 3d at 330. Had 
Dr. Eisenach considered other 
explanations for the difference between 
the All-In sound recording royalty rates 
for interactive and noninteractive 
services, he might well have estimated 
a mechanical rate ‘‘[REDACTED]’’ See 
Katz CWRT ¶ 122. 


The Services also note the impact in 
Method #1 of Dr. Eisenach’s decision to 
omit [REDACTED] data from his 
modeling. The Services contend adding 
the [REDACTED] data to Dr. Eisenach’s 
effective per play rate for sound 
recording results in a per-play rate of 
$[REDACTED]. See 4/4/17 Tr. 4771–74 
(Eisenach). 


Combining the foregoing criticisms, 
the Services conclude: 


If one were to use $[REDACTED] per 
hundred plays for the sound recording rate 
(which includes the [REDACTED] data) (id. 
at 4771–74), reduce that by 12% as the Board 
did in Web IV for complementary oligopoly 
power, increase the $[REDACTED] per 
hundred plays Dr. Eisenach uses for musical 
works performance rights by 60% to account 
for the difference in ASCAP rates identified 
by Judge Cote, and then apply Dr. Eisenach’s 
invalid ‘‘valuation ratio’’ of [REDACTED]:1, 
the result would be $[REDACTED] per 
hundred plays ($[REDACTED] per play), way 
below the $0.15 per hundred plays rate 
($.0015 per play) that Dr. Eisenach attempts 
to validate. 


SJPFF ¶ 279 (and record citations 
therein). 


The Judges agree with the Services 
that Eisenach’s Method #1 does not 
provide a useful benchmark in this 
proceeding. The absence of interactive 
streaming data from [REDACTED] is a 
critical omission. The fact that much of 
that data relates to [REDACTED] 
services [REDACTED] does not justify 
removing the data from a market 
analysis; that service is a part of the 
market. In fact, Copyright Owners’ 
argument proves too much. That is, 
their willingness to distinguish and 
isolate the [REDACTED] service and 
related data actually underscores the 
need for a differentiated/price 
discriminatory rate structure, such as 
the Judges have adopted in this 
proceeding. 


The Judges are less sanguine, 
however, with regard to the Services’ 
argument for a 12% reduction to the 
sound recording rates to reflect the 
complementary oligopoly effect arising 
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105 Here, the ‘‘analogous market’’ is the same as 
the target market across all dimensions, except that 
the benchmark is temporally removed from the 
target, with the rates in the benchmark having been 
formed five years ago. 


106 This point is not made to be critical of Dr. 
Eisenach’s approach, but rather to show that the 
Services’ reliance on the 2012 settlement as a 
benchmark shares this similar analytical 
characteristic, typical and appropriate for the 
benchmarking method. (The factual wrinkle here is 
that, hypothetically, the Services could have called 
witnesses and presented testimony regarding the 
negotiations that led to the 2012 (and 2008) 
settlements, but did not, rendering the 2012 
benchmark similar to other benchmarks taken from 
other markets. Mr. Israelite provided some 
testimony on behalf of Copyright Owners regarding 
those negotiations (as discussed supra), but even 
that testimony related to the rate structure, rather 
than to the level of the rates themselves. 


107 As noted elsewhere, the Judges find it highly 
informative that the Services agree to a continuation 
of the present rates even though: (1) They are all 
losing money under these rates; and (2) their 
experts suggest much lower rates than the Services 
propose. While the assertions of ‘‘conservatism’’ 
and reasonableness’’ suggest strategic prudence, the 
Services’ acquiescence to these rates indicates that 
year-over-year accounting losses are not of great 
concern—certainly not great enough for the 
Services to rely on their own experts’ opinions to 
advocate for lower rates. Rather, they seem to be 
locked in a battle for market share, in which the 
single survivor, or the several survivors serving 
discrete downstream segments, can acquire the 
market power sufficient to appropriate a sufficient 
share of the surplus, as explained in the discussion 
of the Shapley value. That is, the interactive 
streaming services seemed to be in a Schumpeterian 
competition for the market, not merely in 
competition in the market. Given this finding, the 
Judges do not find that the year-over-year losses 


from the ‘‘must have’’ status of the 
sound recordings in the interactive 
streaming distribution channel. The 
Judges are reluctant to simply import 
the 12% rate reduction from Web IV 
into other determinations, even though 
that figure was used to adjust from 
interactive streaming rates to 
noninteractive streaming rates. The 
specific 12% figure was based on record 
evidence derived from steering 
experiments and agreements analyzed 
in Web IV. 


The Judges agree with the Services 
that it is inaccurate in Method #1 to 
subtract a performance rate that reflects 
the higher interactive performance rate, 
rather than the lower noninteractive 
performance rate. 


e. Analysis of Dr. Eisenach’s Method #2 
The Judges find that Dr. Eisenach’s 


Method #2 does not contain sufficient 
industrywide performance royalty and 
sound recording data to provide a 
meaningful analysis for determining a 
per-user monthly mechanical works 
royalty. The Judges are also troubled by 
the apparent inconsistent use of Rate 
Court established rates in Method #2, 
when Dr. Eisenach had indicated in 
other contexts that rates unshackled 
from Rate Court decisions provide a 
truer indication of market rates. 


The Judges understand that Dr. 
Eisenach omitted [REDACTED] user 
data because of [REDACTED], which is 
itself a function of its [REDACTED] 
service. The Judges recognize that 
combining [REDACTED] user data with 
other interactive streaming services’ 
data would significantly change the 
results, in a manner that Copyright 
Owners find to be anomalous. See 
CORPFF at 183–184 (noting what 
Copyright Owners describe as ‘‘[t]he 
profound impropriety of ‘‘blending’’ 
[REDACTED] rate into Copyright 
Owners’ benchmarking and 
calculations.) However, that seeming 
anomaly actually underscores why the 
Judges find a differentiated rate 
structure to be appropriate. 


The royalty rates paid by all Services 
should be reflective of the differentiated 
WTP of listeners. 


f. Conclusion 
For the foregoing reasons, the Judges 


do not adopt Dr. Eisenach’s proposed 
benchmark rates as the mechanical rates 
for the upcoming rate period. However, 
the Judges do find several of the 
benchmark rates implied by his sound 
recording to musical works ratios to be 
useful guideposts for identifying the 
headline percent-of-revenue rate to be 
incorporated into the rate structure in 
the forthcoming rate period. 


B. Rejection of Services’ 2012-Based 
Proposals 


1. Section 115 Benchmark Rates 
The Services do not examine in detail 


the particular rates within the existing 
rate structure. Rather, they treat the 
rates within that structure as 
benchmarks, i.e., generally indicative of 
a sufficiently analogous market 105 that 
has ‘‘baked-in’’ relevant economic 
considerations in arriving at an 
agreement. Dr. Eisenach did not analyze 
why he chose the levels for the rates and 
ratios on which he relied as benchmarks 
or consider the subjective 
understandings of the parties who 
negotiated his benchmarks. Similarly, 
the Services’ economists elected to rely 
on the 2012 rates as objectively useful 
without further inspection.106 


Copyright Owners take the Services to 
task for failing to present evidence of 
the negotiations that led to the prior 
settlements. They argue that, without 
relevant evidence or testimony, the 
Services cannot provide support for 
their proposed rates. The Services take 
a very broad approach in their attempt 
to establish the usefulness of the rate 
levels within the 2012 benchmark. They 
note that music publishers have 
consistently realized profits under these 
rates, including profits from musical 
works royalties. Copyright Owners 
counter that mechanical royalties have 
not created a profit for Copyright 
Owners, and the Services’ assertion of 
overall publisher profitability is based 
on their lumping of performance 
royalties together with mechanical 
royalties. 


The Services maintain that they relied 
on the continuation of the existing rates 
in developing their business models. 
For example, Pandora, the latest entrant 
into the interactive streaming market, 
asserts that it based its decision to enter 
this market on its assumption that 
mechanical royalty rates would not 
increase. Herring WRT ¶ 3. 


The Judges categorically reject this 
argument. The statute is plain in its 
requirement that the rates be established 
de novo each rate period. A party might 
feel confident that past is prologue and 
that the parties will agree to roll over 
the extant rates for another period. A 
party could be sanguine as to its ability 
to make persuasive arguments to keep 
the rates unchanged. A party might 
conclude that the mechanical rate is 
such a small proportion of a licensee’s 
total royalty obligation that its increase 
would be unlikely to alter long-term 
business plans. But for sophisticated 
commercial entities to claim that they 
assumed the rates would remain static 
is incredible. 


The record indicates that an increase 
in the rates might affect different 
interactive streaming services in 
different ways. In particular, there might 
be a dichotomous effect as between 
essentially pure play streaming services 
(such as Spotify and Pandora) and the 
larger new entrants with a wider 
commercial ‘‘ecosystem’’ (such as 
Amazon, Apple and Google). As 
Spotify’s CFO testified: 


The Copyright Owners argue that ‘‘a 
change in market-wide royalty rates such as 
this would affect all participants in a similar 
way,’’ suggesting that the industry as a whole 
could increase prices without affecting their 
relative price points. Rysman WDT ¶ 94. 
However, not all Digital Services use the 
same business model. For example, several 
Digital Services are owned by large corporate 
parents who can use streaming music as a 
‘‘loss leader’’ to build brand awareness, keep 
users in their broader ecosystem, or promote 
other products and/or services. See, e.g., 
Rysman WDT ¶ 29 . . . . The industry has 
already seen a few examples of downward 
pressure on prices from this strategy. See 
WDT ¶ 50. [REDACTED] See WDT ¶ 73. 


McCarthy WRT ¶ 38; see Written Direct 
Testimony of Barry McCarthy, Trial Ex. 
1060, ¶ 50–51 (McCarthy WDT) 
([REDACTED]); McCarthy WRT ¶ 36 
([REDACTED]).107 
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suffered by the Services constitute a serious 
competitive detriment. Accordingly, in setting 
effectively competitive rates, the Judges are more 
concerned with providing the Copyright Owners 
with a rate that appropriately compensates them in 
a manner consistent with the relevant and 
persuasive benchmarks, even if the Services may 
incur a somewhat higher level of accounting losses. 
Alternately stated, the Judges find that it would be 
highly coincidental (and is unsupported by any 
evidence) that the present rate levels establish in 
essence a maximum level of losses the Services 
collectively can sustain, such that a reduction in 
losses is unnecessary but an increase in losses will 
lead to their demise. 


108 The Services did not rely on the settlement 
that led to the continuation of these rates into the 
next rate period as a benchmark. The Services 
moved for discovery regarding this most recent 
settlement but the Judges denied that motion on the 
grounds that the new settlement was not a 
benchmark on which the Copyright Owners had 
relied and therefore was not within the scope of 
allowable discovery. See 37 CFR 351.5 (scope of 
discovery limited to materials relevant to the 
responding party’s Written Direct Statement). The 


Copyright Owners did not proffer any evidence 
regarding their most recent settlement. 


109 This point is more general in nature. Any item 
that is ‘‘owned’’ creates value in use because it is 
capable of being accessed, not that it is 
continuously accessed. 


The Judges construe this argument as 
an iteration of the ‘‘business model’’ 
argument that they have consistently 
rejected. The Judges cannot and will not 
set rates to protect any particular 
streaming service business model. The 
Judges distinguish between: (1) Business 
models that are necessary reflections of 
the fundamental nature of market 
demand, particularly, the varied WTP 
among listeners; and (2) business 
models that may simply be unable to 
meet dynamic competition. If pure play 
interactive streaming services are unable 
to match the pricing power of 
businesses imbued with the self- 
financing power of a large commercial 
ecosystem, nothing in section 801(b)(1) 
permits, let alone requires, the Judges to 
protect those pure play interactive 
streaming services from the forces of 
horizontal competition. Moreover, any 
disruption arising from the disparate 
impact of a rate increase among 
interactive streaming services would not 
constitute ‘‘disruption’’ under Factor D. 
Disruption resulting from competition 
would not upend the structure of the 
industry or generally prevailing 
industry practices; rather it would 
influence particular business models. 


2. The Services’ Subpart A Benchmark 
The Services utilize the rate in extant 


subpart A as an additional benchmark 
for the subpart B rates to be determined 
in this proceeding. Subpart A describes 
the rates record companies pay 
Copyright Owners for the mechanical 
license, i.e., the right to reproduce 
musical works in digital or physical 
formats. The particular subpart A 
benchmark rate on which the Services’ 
rely is the existing rate, which the 
subpart A participants have agreed to 
continue through the forthcoming rate 
period through settlement.108 


In support of this benchmark, the 
Services emphasize that the total 
revenue created by the sale of digital 
phonorecord downloads and CDs is 
essentially commensurate with the 
revenues created through interactive 
streaming, indicative of an equivalent 
financial importance to publishers when 
negotiating rates with licensees in 
subparts A and B respectively. See 3/20/ 
17 Tr. 1845 (Marx) (‘‘downloads, in 
particular, are comparable to interactive 
streaming.’’). Also, although the subpart 
A rate is the product of a settlement, the 
Services argue that the rate is a useful 
benchmark because it reflects both the 
industry’s sense of the market rate and 
the industry’s sense of how the Judges 
would apply the section 801(b)(1) 
considerations to those market rates. 3/ 
15/17 Tr. 1184, 1186 (Leonard); 3/20/17 
Tr. 1842–43 (Marx). 


In opposition, Copyright Owners 
argue, for several reasons, that the 
subpart A rates are not proper 
benchmarks. First, they emphasize that 
revenue from the sale of PDDs and CDs 
has been declining over the past several 
years. Second, they note, as the Services 
acknowledge, that the parties are not 
identical; specifically, the licensees in 
subpart A are record companies whereas 
in subpart B the licensees are interactive 
streaming services. See, e.g., 3/15/17 Tr. 
1193 (Leonard). Third, Copyright 
Owners emphasize that the existing 
subpart A rate is itself the product of a 
settlement, rather than a market rate. 
Fourth, and relatedly, they raise their 
overarching argument against any 
purported benchmark rate set in ‘‘the 
shadow’’ of the statutory license, 
because the licensee record companies 
had the option of refusing to settle and 
to seek instead a potentially lower 
statutory rate. 


Copyright Owners note that the 
subpart A settlement establishes a per- 
unit royalty rate of $0.091 per physical 
or digital download delivery (with 
higher per-unit rates for longer songs), 
rendering that rate inapposite as a 
benchmark for the Services’ present 
subpart B proposal. See 3/20/17 Tr. 
1960 (Marx). In support of this position, 
Copyright Owners argue that because 
the subpart A rate is expressed as a 
monetary unit price, Copyright Owners 
have eliminated the risk that retailers’ 
downstream pricing decisions will 
affect the Copyright Owners. More 
specifically, they note that, ‘‘[u]nder the 
subpart A rate structure, the [record 
company] (as licensee) pays the same 
[penny rate] amount in mechanical 
royalties regardless of the price at which 


the sound recording is ultimately sold 
[within the] range of price points for 
individual tracks in the market ranging 
from $0.49 to $1.29 and the mechanical 
penny rate binds regardless of the price 
of the track. COPFF ¶ 727 (citing 
Ramaprasad WDT ¶ 28 & Table 1; 3/20/ 
17 Tr. 1956–58 (Marx)). 


Copyright Owners further attempt to 
distinguish subpart A from subpart B 
based on the fact that downstream 
listeners to PDDs and CDs (and any 
other physical embodiment of a sound 
recording) become owners of the sound 
recording and the musical work 
embodied within it, whereas under 
subpart B the listeners only obtain 
access to the musical works for as long 
as they remain subscribers or registered 
listeners (to a non-subscription service). 
The Judges find this point to be a 
distinction without a sufficient 
economic difference. The Judges note 
with favor the testimony of Professor 
Leonard, who said of the ‘‘ownership vs. 
access’’ distinction that, although it is a 
real legal distinction, it does not reflect 
as fundamental an economic difference 
as might appear on the surface. Leonard 
WRT ¶ 27; 3/15/17 Tr. 1098, 1113 
(Leonard). 


The Judges accept Professor Leonard’s 
economic analogy. Ownership is in 
essence a more comprehensive and 
unconditional form of access. A 
downstream purchaser acquires 
ownership of the digital or physical 
reproduction of a sound recording and 
the embodied musical work for an up- 
front charge (the purchase price). The 
purchaser then has unlimited free 
access to that sound recording/musical 
work going forward. A subscriber to an 
interactive streaming service pays an 
up-front charge (usually monthly), and 
then likewise has unlimited access to 
the entire catalog of sound recordings 
(and the embodied musical works) for 
each paid period. 


In economic terms, each approach 
contains the features of a ‘‘two-part 
tariff,’’ where the end user pays a fixed 
access fee (an ‘‘option’’ price, i.e., the 
right to use the owned or accessible 
music) and a zero marginal per play 
charge that efficiently corresponds with 
the zero physical marginal cost of 
creating another play of the owned or 
accessible sound recording/musical 
work.109 The salient difference is that 
the subscriber does not get unlimited 
marginal plays for zero additional 
charge. The monthly subscription fee is 
the measure of the marginal cost to the 
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110 The Judges note though that Copyright 
Owners’ appropriate reliance on the different access 
value in subpart A is an argument relating to the 
downstream value, confirming that upstream value 
demand is a ‘‘derived demand,’’ based on values in 
the downstream market. This argument therefore 
further undercuts Copyright Owners’ claim that 
there is an ‘‘inherent value’’ in musical works that 
applies in these proceedings. 


111 Professor Ramaprasad also relied on two other 
equivalency ratios, the first from Billboard 
magazine, and the second from another entity, UK 
Charts Company (UK Charts). However, she 
acknowledges that the Billboard ratio combines 
video streaming royalty data with audio streaming 
royalty data, which results in an overestimation of 
the ratio of streams to track sales relative to an 
audio-stream-only analysis. 3/26/17 Tr. 2760–61 
(Ramaprasad). She also acknowledges that UK 
Charts changed its ratio from 100:1 to 150:1 without 
explanation, rendering uncertain that purported 
industry standard. See COPFF ¶ 683 (and record 
citations therein). Also, there was no evidence 
indicating that streaming and download activity in 
the United Kingdom would be comparable to U.S. 
activity. 


listener who streams. Determination of 
the allocation of that marginal cost is 
impossible, however, as the Judges 
recognize that the subscription fee 
allows for access to a large, 
comprehensive repertoire, whereas 
access stemming from the purchase of a 
download, CD, or vinyl record is limited 
to the specific sound recording and 
embodied musical work. For this 
reason, there is less access value in the 
sale of a download or a CD, compared 
to the access value of a subscription to 
a streaming service, rendering the 
subpart A rate at best a guideline as to 
the rates below which the subpart B and 
C rates cannot fall.110 


In other respects, the Judges find the 
subpart A settlement to be somewhat 
useful. The licensed right in question is 
identical: The right to reproduce 
musical works for sale into a 
downstream market. Further, the 
licensors, i.e., the music publishers and 
songwriters, are identical. Finally, the 
time period is reasonably recent and 
Copyright Owners have not explained 
whether or how the particular market 
forces in the subpart A market sectors 
have changed since 2012 to make the 
rate obsolete. The usefulness of the 
subpart A rate as a benchmark is 
limited, however, because: (1) The 
access value of downstream services is 
greater than the access value of an 
individual purchase of a sound 
recording/musical work; (2) there is a 
partial difference in economic risk to 
the licensors between a per-unit royalty 
and a royalty based on a percent-of- 
revenue (with minima); and (3) the 
licensees in the benchmark market are 
not the same. 


3. The Two Subpart A Benchmarking 
Approaches 


In their first benchmarking exercise, 
the Services attempt to convert the per- 
unit rate in subpart A into a subpart B 
percent-of-revenue rate. To that end, 
they attempt to identify an equivalency 
between a given number of interactive 
streams and a single play of a purchased 
DPD. 


Professor Marx first applies a 
conversion ratio of PDDs to streams of 
1:150, calculated by the RIAA. Second, 
she takes note of an academic study 
which estimated that marketplace 137 
interactive streams was equivalent to 


the sale of one DPD. Marx WDT ¶ 108 
& n.21 (citing L. Aguiar and J. 
Waldfogel, Streaming Reaches Flood 
Stage: Does Spotify Stimulate or Depress 
Music Sales?, (working paper, National 
Bureau of Economic Research, 2015)); 
Katz WDT ¶ 110 (same). Apple’s 
economic expert, Professor Ramaprasad, 
also relied on the Aguiar/Waldfogel 
article to support Apple’s benchmark 
per play proposal. Ramaprasad WDT 
¶ 56, n.102.111 


Professor Marx applied this approach 
and formula to Spotify’s revenues. She 
calculated that, given the number of 
songs played on Spotify that were 
longer than five minutes, the per- 
recording rate in subpart A is 
$[REDACTED]. Dividing that per 
recording rate by 137 yields 
$[REDACTED] royalty per stream. She 
then multiplied that per stream 
‘‘equivalent’’ royalty by the total 
number of streams to estimate a total 
royalty. Professor Marx then divided the 
total royalty by total revenues. Given the 
All-In approach proposed by the 
Services, Professor Marx subtracted 
Spotify’s performance royalty rate of 
[REDACTED]% of revenue to determine 
a mechanical royalty rate of 
[REDACTED]% of revenue using this 
approach. Marx WDT ¶ 112, Fig. 22. 
When she applied the Aguiar/Waldfogel 
137:1 ratio, she identified a musical 
works All-In royalty rate derived from 
subpart A of [REDACTED]% of revenue, 
and a mechanical royalty rate (i.e., after 
subtracting the [REDACTED]% 
performance rate) of [REDACTED]% of 
revenue. 


On behalf of Pandora, Professor Katz 
used the same 1:150 conversion ratio as 
Professor Marx. He calculated a 
mechanical rate implied by the subpart 
A rate of [REDACTED]% of revenue, 
higher than Professor Marx’s implied 
rate, but still lower than the existing 
headline rate of 10.5% in subpart B. 
Katz WDT ¶ 111. 


On behalf of Apple, Professor 
Ramaprasad utilized the same 1:150 
ratio, which she adopted from Billboard 
magazine’s ‘‘Stream Equivalent 


Albums’’ analysis. Ramaprasad WDT 
¶ 84. Because Apple has advocated for 
a per-stream rate, her conversion was 
expressed on a per-stream basis, at 
$0.00061 per stream. Professor 
Ramaprasad noted that this rate was not 
only lower than the $0.0015 per stream 
rate proposed by Copyright Owners, but 
also significantly lower than Apple’s 
own proposed per-stream rate of 
$0.00091. Ramaprasad WDT ¶ 86. When 
Professor Ramaprasad applied the 
Waldfogel/Aguiar 1:137 ratio, expressed 
on a per-play basis, she calculated a rate 
of $0.00066 per stream for interactive 
streaming, which she noted was even 
lower than the per-stream rate of 
$0.00091 Apple had proposed. 


The Judges do not base any 
conclusions on this ‘‘conversion’’ 
approach. Copyright Owners express 
numerous criticism of the ratio 
approach, and many of those criticisms, 
each on its own merit, serve to discredit 
the ratio approach. First, the Services 
and Apple simply adopted the 
equivalence ratios without defining 
what ‘‘equivalence’’ means. For 
example, the RIAA used the concept to 
identify albums that were sufficiently 
popular to garner ‘‘gold’’ or ‘‘platinum’’ 
awards. That use, absent other evidence, 
does not indicate that the conversion 
ratio is appropriate for rate-setting 
purposes. See generally Rysman WRT 
¶ 96; 3/23/17 Tr. 2775–76 (Ramaprasad). 
Second, and relatedly, the experts who 
relied on the Aguiar/Waldfogel article 
did not verify that the input data that 
was used by the authors was 
appropriate for the purposes for which 
it has been relied upon in this 
proceeding. See 3/20/17 Tr. 1945–46 
(Marx); 3/23/17 Tr. 2789–90 
(Ramaprasad). Third, the Aguiar/ 
Waldfogel article appears not to 
specifically address two issues that 
would make the equivalency ratio 
meaningful: (a) What happens to the 
download behavior of an individual 
who adopts streaming; and (b) how the 
availability of streaming alters the 
consumption of a particular song. See 
Rysman WRT ¶ 97. Fourth, the experts 
for the Services and Apple ignore that 
Aguiar and Waldfogel conducted an 
additional analysis described in the 
same article on which they rely. In that 
second analysis, the authors compared 
the weekly data from Spotify for the 
period April to December 2013 with 
weekly data from Nielson on digital 
download sales for the same songs 
during the same overlapping time 
period. That approach, which Aguiar 
and Waldfogel called their ‘‘matched 
aggregate sales’’ analysis, yielded a ratio 
of 43:1, implying a much higher 
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112 Of course, because copies of musical works 
(embodied in copies of sound recordings) are non- 
rivalrous quasi-public goods, licensing a copy to 
licensees in one platform does not prevent the 
licensing of another copy to licensees on a different 
platform. The equalization of returns for such goods 
relates to the elimination of opportunity costs. 


113 The ‘‘Shapley Analysis’’ or ‘‘Shapley Models’’ 
are so called based on the work of Nobel Economics 
Prize winner, Dr. Lloyd S. Shapley. 


114 The Judges will revisit the Shapley Analyses 
in evaluating factors B and C under section 
801(b)(1). 


mechanical rate for streaming. See 
COPFF ¶¶ 663–64 (and record citations 
therein). 


The Services and Apple offer 
insufficient evidence to overcome these 
criticisms of their ‘‘equivalence’’ 
approach to applying the subpart A 
rates in this proceeding. Accordingly, 
the Judges do not rely on these 
‘‘equivalence’’ approaches in this 
determination. 


By contrast, the Services’ second 
subpart A benchmarking approach, 
utilized by both Professor Marx and Dr. 
Leonard, is more straightforward; it does 
not require a conversion of downloads 
into stream-equivalents. Rather, under 
this approach, Professor Marx simply 
divides the effective per-unit download 
royalty of $.096 by the average retail 
price of a download, $1.10, to calculate 
an All-In musical works royalty percent 
of [REDACTED]%. Subtracting Spotify’s 
[REDACTED]% performance rate nets a 
mechanical works rate of [REDACTED]. 
In similar fashion, given an average CD 
price of $1.24 per song, she finds that 
the All-In musical works rate equals 
[REDACTED]%. Subtracting Spotify’s 
[REDACTED]% performance rate nets 
an ‘‘effective’’ mechanical royalty rate of 
[REDACTED]% under this approach. 
Thus, she concludes that the Services’ 
proposal in general, and Spotify’s 
proposal in particular, are conservative 
and reasonable, because those proposals 
provide for substantially higher royalty 
rates than suggested by this subpart A 
benchmark analysis. Marx WDT ¶¶ 113– 
114 & Fig. 23. 


Dr. Leonard did a similar calculation. 
He found that, applying the subpart A 
rates expressed as a percentage of 
revenue, interactive streaming services 
would pay an All-In rate to Copyright 
Owners of 8.7% of revenue, based on 
the average retail price of digital 
downloads in 2015. Leonard AWDT 
¶ 42. Dr. Leonard further calculated that, 
expressed as a percentage of payments 
to the record labels (rather than total 
downstream revenues) the subpart A 
settlement reflects a payment of 14.2% 
of sound recording royalties, when 
compared to payments to record labels 
in 2015. Leonard AWDT ¶ 46. 


Using updated 2016 data, which 
lowered the DPD retail price to $.99, Dr. 
Leonard calculated an ‘‘effective’’ 
percentage royalty rate of 9.6%. 3/15/17 
Tr. 1108–09 (Leonard). Dr. Leonard then 
adjusted this result to make it 
comparable to Google’s proposal, which 
seeks a reduction of up to 15% of 
certain costs incurred to acquire 
revenues. Adjusting for this cost 
reduction, Dr. Leonard concludes that 
the equivalent percent of revenue (after 
deducting similar costs) in subpart A 


was 10.2% in 2015 and 11.3% in 2016. 
Id. at 1109. 


Copyright Owners do not dispute the 
calculations made by Professor Marx 
and Dr. Leonard. However, their general 
criticisms of the overall concept of using 
subpart A as a benchmark, discussed 
and rejected below, are equally 
applicable to this second approach. 


The Judges find that the subpart A 
benchmark determined by this second 
approach is useful—not to establish the 
appropriate benchmark—but to 
incorporate into the development of a 
zone of reasonableness of royalty rates 
within the rate structure adopted by the 
Judges in this proceeding. The subpart 
A rates satisfy important criteria for a 
useful benchmark: The licensors are the 
same in the benchmark and target 
market; the rights licensed are the same 
in both markets; the time period of the 
rates in both markets is proximate; and 
the amount of revenue realized by the 
licensors in both markets is comparable. 
Additionally, the second approach is 
straightforward—simply converting a 
per unit price into a percent of revenue. 
Finally, the Judges take note of a point 
made by Professor Marx: Copyright 
Owners, like any seller/licensor, would 
rationally seek to equalize the rate of 
return from each distribution channel, 
i.e., from licensing rights to sell DPDs/ 
CDs under subpart A and from licensing 
interactive streaming services under 
subpart B. As she explains: 


This principle of equalizing rates of return 
across different platforms has some 
similarities with that underlying the 
approach of W. Baumol and G. Sidak, ‘‘The 
Pricing of Inputs Sold to Competitors,’’ . . . . 
They propose an efficient component pricing 
rule whose purpose is to ensure that the 
bottleneck owner (in our case, the copyright 
holder) should get compensation for access 
from all downstream market participants, 
whether existing or new entrants, that leaves 
him as well off as he would have been absent 
entry. 


Marx WDT ¶ 104, n.118. 
The Judges first identified this 


principle in Web IV, through a colloquy 
with an economic witness, and it 
remains persuasive in this proceeding. 
See Web IV, 81 FR at 26344 (Economic 
expert, Professor Daniel Rubinfeld, 
acknowledging as ‘‘a fundamental 
economic process of profit 
maximization . . . [licensors] would 
want to make sure that the marginal 
return that they could get in each sector 
would be equal, because if the marginal 
return was greater in the interactive 
space than the noninteractive . . . you 
would want to continue to pour 
resources, recordings in this case, into 
the [interactive] space until that 
marginal return was equivalent to the 


return in the noninteractive space.’’). 
Further, the Judges only recently 
credited this ‘‘efficient component 
pricing rule’’/opportunity cost approach 
in SDARS III.112 


C. Rejection of Apple’s Proposed Rate 
Apple proposes an All-In per-unit rate 


of $0.00091 per play. However, that rate 
is premised on two analytical factors 
that the Judges have rejected in this 
proceeding. First, as a single, per-play 
rate, Apple’s proposal fails to reflect the 
variable WTP in the market, rendering 
it a less efficient upstream royalty rate. 
Second, Apple’s proposed $0.00091 per- 
play rate is derived from the subpart A 
conversion ratio approach that the 
Judges rejected in this proceeding. 


D. Deriving Royalty Rates From Shapley 
Analyses 


The Judges look to the Shapley 
analyses 113 utilized by the Professors 
Marx and Watt and, to a lesser extent, 
the ‘‘Shapley-inspired’’ analysis utilized 
by Professor Gans, as one means of 
deriving a reasonable royalty rate (or 
range of reasonable royalty rates).114 
The Judges defined and described the 
Shapley value in a prior distribution 
proceeding: ‘‘[T]the Shapley value gives 
each player his ‘average marginal 
contribution to the players that precede 
him,’ where averages are taken with 
respect to all potential orders of the 
players.’’ Distribution of 1998 and 1999 
Cable Royalty Funds, 80 FR 13423, 
13429 (Docket No. 2008–1) (March 13, 
2015) (citing U. Rothblum, 
Combinatorial Representations of the 
Shapley Value Based on Average 
Relative Payoffs, in The Shapley Value: 
Essays in Honor of Lloyd S. Shapley 121 
(A. Roth ed. 1988)); see Expert Report of 
Joshua Gans, Trial Ex. 3028, ¶ 64 (Gans 
WDT) (‘‘The Shapley value approach 
. . . models bargaining processes in a 
free market by considering all the ways 
each party to a bargain would add value 
by agreeing to the bargain and then 
assigns to each party their average 
contribution to the cooperative 
bargain.’’); Marx WDT ¶ 144 (‘‘The idea 
of the Shapley value is that each party 
should pay according to its average 
contribution to cost or be paid according 
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115 Unlike in public utility regulation, the 
Shapley Analysis considers the costs of all input 
providers whose returns will be determined. In 
traditional public utility rate regulation, the utility 
is a monopoly and thus the only provider of a 
regulated input. 


116 Content costs, as opposed to non-content 
costs, are not deducted because the content costs 
comprise the surplus to be allocated in terms of 
royalties paid and residual (if any) that remains 
with the interactive streaming (and substitute) 
services. The non-content costs, as discussed infra, 
must be recovered by each input provider as part 
of its Shapley value, because entities must recover 
costs to the extent their share of revenues allows 
such recovery. 


117 Professor Marx was limited to the Warner data 
for non-content costs because, among all major 
holders of musical works and sound recording 
copyrights, ‘‘only Warner . . . breaks down its cost 
by geographic region and by source in enough detail 
to estimate the amounts needed.’’ Marx WDT 
¶¶ 149–150. 


to its average contribution to value. It 
embodies a notion of fairness.’’); Written 
Rebuttal Testimony of Richard Watt, 
Trial Ex. 3034, ¶ 23 (Watt WRT) (‘‘The 
Shapley model is a game theory model 
that is ultimately designed to model the 
outcome in a hypothetical ‘fair’ market 
environment. It is closely aligned to 
bargaining models, when all bargainers 
are on an equal footing in the process.’’). 


1. Shapley Models 
A Shapley Analysis requires the 


economic modeler to identify 
downstream revenues available for 
division among the parties. The 
economic modeler must also input costs 
that each provider must recover out of 
downstream revenues, in order to 
identify the residue, i.e., the Shapley 
‘‘surplus,’’ available for division among 
the parties. A Shapley Model is cost- 
based, similar to a public utility-style 
rate-setting process, which identifies a 
utility’s costs to be recovered before 
determining an appropriate rate of 
return.115 In the present case, Copyright 
Owners and the Services have applied 
this general approach in different ways, 
and each challenges the appropriateness 
of the other’s model. 


To summarize the differences in their 
approaches, Professor Marx utilizes a 
Shapley Model that purposely alters the 
actual market structure in order to 
obtain results that intentionally deviate 
from the market-based distribution of 
profits. She makes these alterations in 
her model to determine rates she 
identifies as reflecting a ‘‘fair’’ division 
of the surplus (Factor B) and 
recompense for the parties’ relative roles 
(Factor C). By contrast, Professor Watt’s 
‘‘correction’’ of Professor Marx’s model 
rejects her alteration of the market 
structure. Rather, he maintains that the 
incorporation of ‘‘all potential orders of 
the players’’ in her model (as in all 
Shapley Models) already eliminates the 
hold-out power of any input provider 
who might threaten to walk away from 
a transaction. 


Professor Gans, like Professor Watt, 
does not attempt to alter the market 
structure. However, Professor Gans 
concedes that he is not attempting to 
derive Shapley values from a ground–up 
analysis. Rather, Professor Gans takes as 
a given Dr. Eisenach’s estimation that 
record companies receive a royalty of 
$[REDACTED] per play from interactive 
streaming services. Since Professor Gans 
identifies musical works and sound 


recordings as perfect complements, he 
assumes that the musical works 
licensors would receive the same profit 
as the record companies (but not the 
same royalty rate, given their different 
costs). Because this is not a Shapley 
ground-up approach, which would 
require estimating the input costs of all 
three input providers—the record 
companies, the music publishers, and 
the interactive streaming services, 
Professor Gans candidly acknowledged 
on cross-examination that he did not 
perform a full-fledged Shapley Analysis. 
He describes his methodology as a 
‘‘Shapley-inspired’’ approach. 3/30/17 
Tr. 4109 (Gans). 


a. Professor Marx’s Shapley Analysis 
Professor Marx testified that, as an 


initial matter ‘‘[t]he Shapley value 
depends upon how [the modeler] 
delineate[s] the entities contributing to 
a particular outcome.’’ Marx WDT ¶ 145. 
More particularly, Professor Marx 
delineated the entities in a manner that 
she claimed to ‘‘adjust[ ] the model for 
monopoly power.’’ 3/20/17 Tr. 1862–63 
(Marx). She modeled the downstream 
interactive streaming services as a 
combined single service and added to 
her model other distribution types as 
another form of downstream 
distribution to account for the potential 
opportunity cost of interactive 
streaming. By modeling the downstream 
market in this manner, Professor Marx 
artificially, but intentionally, treated the 
Services as a single service, a device to 
countervail the allegedly real market 
power of the collectives (the music 
publishers and the record companies 
respectively) that owned the other 
inputs. Professor Marx concluded the 
publishers’ and record companies’ must 
be offset to establish a fair division of 
the surplus and a fair rate. See 3/20/17 
Tr. 1865, 1907 (Marx). 


With regard to the upstream market of 
copyright holders, Professor Marx 
utilized two separate approaches. In her 
self-described ‘‘baseline’’ approach, she 
‘‘treat[ed] rights holders as one 
upstream entity, reflecting the broad 
overlap in ownership between 
publishers and record labels.’’ Marx 
WDT ¶¶ 146, 162. In her ‘‘alternative’’ 
approach, she uncoupled the two 
collectivized copyright holders, 
grouping the songwriters/publishers, on 
the one hand, and the recording artists/ 
record companies, on the other. Id. The 
two purposes of her alternative 
approach were: (1) To separately 
allocate surplus and indicate rates for 
musical works (the subject of this 
proceeding); and (2) to illuminate the 
additional ‘‘bargaining power’’ of each 
category of copyright holder when these 


two categories of necessary 
complements arrive separately in the 
input market under the Shapley 
methodology. 3/20/17 Tr. 1883–84 
(Marx). 


i. Professor Marx’s Baseline Approach 
Professor Marx noted the undisputed 


principle that ‘‘[t]he calculation of the 
Shapley value depends on the total 
value created by all the entities together 
and the values created by each possible 
subset of entities.’’ Marx WDT ¶ 147. 
Equally undisputed is the 
understanding that ‘‘[t]hese values are 
functions of the associated revenue and 
costs.’’ Id. 


The surplus to be divided (from 
which rates can be derived) is realized 
at the downstream end of the 
distribution chain when revenues are 
received from retail consumers. That 
surplus can be measured as the profits 
of the downstream streaming services 
(and the alternative services in her 
model), i.e., their ‘‘revenue minus . . . 
non-content costs.’’ 116 The total 
combined value created by the delivery 
of the sound recordings through the 
interactive (and substitutional) 
streaming services consists of: (1) The 
aforementioned profits downstream 
(i.e., service revenue ¥ non-content 
cost) minus (2) ‘‘the copyright owners’ 
non-content costs. Simply put, 
‘‘surplus’’ reflects the amount of retail 
revenue that the input providers can 
split among themselves after their non- 
content costs (i.e., the costs they do not 
simply pay to each other) have been 
recovered. 


In her Shapley Analysis, Professor 
Marx relied on 2015 data from Warner/ 
Chappell for her music publisher non- 
content cost data and its ownership- 
affiliated record company, Warner 
Music Group, for record company non- 
content costs.117 Utilizing the Warner 
cost data and extrapolating to the entire 
industry, Professor Marx estimated that 
‘‘Musical Work Copyright Holders’ Total 
Non-Content Costs’’ equaled $424 
million; and ‘‘Sound Recording 
Copyright Holders’ Total non-content 
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118 Because her baseline approach combines 
sound recording and musical works licensors into 
a single entity, Professor Marx does not break out 
separate royalties for musical works performances 
or mechanical licenses. However, she recommends 
that the mechanical rate should be lowered based 
on this finding. Professor Marx does specifically 
estimate the musical works rate under her 
Alternative approach. 


costs equaled $2.605 billion (more than 
six times musical works’ copyright 
holders’ non-content costs). Total 
licensors’ upstream non-content costs 
totaled $3.028 billion. Id. ¶ 150, Fig. 26. 


Turning to the downstream 
distribution outlets, Professor Marx 
identified and relied on Spotify’s 2015 
revenue and cost data from for 
interactive streaming services; for the 
alternative distribution modes, she 
relied on Pandora’s and Sirius XM’s 
revenue and cost data. Id. ¶ 152 & 
nn.149–52. Using that data, Professor 
Marx estimated interactive streaming 
revenue of $[REDACTED] billion; and 
(2) interactive streaming profit of 
$[REDACTED]. For the alternative 
distributors (Pandora and Sirius XM), 
she estimated (1) revenues of $8.514 
billion; and (2) profits of $3.576 billion. 
The total downstream revenue, 
according to Professor Marx, equaled an 
estimated $10.118 billion. Id. ¶ 153 & 
Fig. 27. 


Professor Marx noted some degree of 
substitution between interactive 
streaming services and alternative 
distribution channels (e.g., non- 
interactive internet radio and satellite 
radio). Id. ¶ 154. She opined that ‘‘it is 
difficult to determine the exact value of 
this substitution effect,’’ so she reported 
a range of Shapley value calculations 
that corresponded to ‘‘a range of 
possible substitution effects.’’ Id. 


These data were inputs into Professor 
Marx’s Shapley algorithm, i.e., assigning 
value to each input provider for each 
potential order of arrival among these 
categories of providers to the market. 
The multiple values were summed and 
averaged as required by the Shapley 
methodology to arrive at the ‘‘Shapley 
value,’’ which accounts for each entity’s 
revenues and (non-content) costs under 
each possible ordering of market- 
arrivals. 


Based on the foregoing, Professor 
Marx estimated that the total royalty 
payment due from the Services to 
Copyright Owners would range from 
$[REDACTED] million to $[REDACTED] 
million, depending on varying 
assumptions as to the substitution 
between interactive services and 
alternate delivery channels. This range 
of revenues reflected a ‘‘percent of 
revenue’’ paid by interactive streaming 
services to all copyright holders 
(musical works and sound recordings) 
ranging from [REDACTED]% to 
[REDACTED]%. Id. ¶¶ 159–160. 
Professor Marx then noted that this is 
well below the combined royalty rate of 
[REDACTED]% Spotify pays for musical 
works and sound recording rights, 
indicating that the actual combined 


royalty payments are clearly too high. 
Id. ¶ 161.118 


ii. Professor Marx’s Alternative 
Approach 


Professor Marx also performed an 
‘‘alternative’’ Shapley Analysis in which 
she modeled the upstream market as two 
entities: ‘‘a representative copyright 
holder for musical works and a 
representative copyright holder for 
sound recordings.’’ Id. ¶ 163. In all other 
respects, Professor Marx’s methodology 
was the same as in her baseline 
approach. See id. ¶ 199, App. B. 


Under the alternative approach with 
two owners of collective copyrights 
upstream, interactive streaming 
services’ total royalty payments range 
from [REDACTED]% to [REDACTED]% 
of service revenue. Id. Sound recording 
copyright holders’ total royalty income 
under this alternative approach ranged 
from [REDACTED]% to [REDACTED]% 
of revenue. Id. Professor Marx explained 
that this higher range of combined 
royalties arose from the fact that 
splitting the copyright holders into two 
creates two ‘‘must-haves’’ providing 
each upstream entity with more ‘‘market 
power and consequently higher payoffs 
than the baseline calculation.’’ Id. ¶ 164, 
n.153. By splitting the upstream 
licensors into two categories (record 
companies and songwriters/publishers), 
Professor Marx calculated that ‘‘musical 
work copyright holders’ total royalty 
income as a percentage of revenue 
ranges from [REDACTED]% to 
[REDACTED]%.’’ Id. ¶ 163. By way of 
comparison, Spotify actually pays 
[REDACTED]% of its revenue for 
musical works royalties (i.e., All-In 
royalties). Accordingly, Professor Marx 
concludes that ‘‘[b]ecause this 
proceeding is about mechanical rates, 
the fairness component of 801(b) factors 
suggests that interactive streaming’s 
mechanical rates should be reduced 
from their current level.’’ Id. ¶ 161. 


iii. Copyright Owners’ Criticisms 
Copyright Owners criticize Professor 


Marx’s model for ‘‘failing to accurately 
reflect realities of the market, where 
current observed market rates for sound 
recording royalties alone are 
approximately 60% of service revenue. 
See Watt WRT ¶ 23; Written Rebuttal 
Testimony of Joshua Gans, Trial Ex. 
3035, ¶¶ 19, 28 (Gans WRT); see also 


COPFF ¶ 741. More technically, 
Copyright Owners object to Professor 
Marx’s joinder of the sound recording 
and musical works rights holders as a 
single upstream entity in her ‘‘baseline’’ 
model, claiming that combination had 
the undisputed effect of lowering 
Shapley values, and hence royalties, 
available to be divided between the two 
categories of rights holders. Gans WRT 
¶ 21; Watt WRT App. 3 at 2 (in real 
world, as opposed to stylized Shapley- 
world, rights holders would not jointly 
negotiate with licensees); see also 
COPFF ¶ 742. Further, Professor Gans 
questions Professor Marx’s rationale for 
her joint negotiation assumption, viz., 
the overlapping ownership interests of 
record companies and music publishers. 
Gans WRT ¶ 21. 


The Judges find this criticism of 
Professor Marx’s baseline approach to 
be appropriate, in that it was not 
necessary to combine the two rights 
holders in a Shapley Analysis. As 
Professor Watt explained in his separate 
criticism, there is no need to collapse 
the rights holders into a single 
bargaining entity to eliminate holdout 
power by the respective rights holders, 
because the ‘‘heart and soul’’ of the 
Shapley Model is exclusion of the 
holdout value that any input supplier 
could exploit in an actual bargain. 3/27/ 
17 Tr. 3073 (Watt). He emphasized that, 
because the Shapley Model incorporates 
all possible ‘‘arrivals’’ of input 
suppliers, it eliminates from the 
valuation and allocation exercise the 
effect of an essential input supplier 
holding out every time or arriving 
simultaneously with another input 
supplier (or apparently creating Cournot 
Complement inefficiencies). Id. at 3069– 
70. 


However, the foregoing criticism does 
not pertain to Professor Marx’s second 
Shapley Model—her ‘‘Alternative’’ 
model—in which she maintains the two 
separate rights holders for musical 
works and sound recordings. Marx WDT 
¶ 146, n.153; 3/20/17 Tr. 1871–72 
(Marx). With regard to this Alternative 
model, Copyright Owners level a more 
general criticism of Professor Marx’s 
approach that does pertain to her 
Alternative model (as well as her 
Baseline model). They assert, through 
both Professors Gans and Watt, that 
Professor Marx wrongly distorted the 
actual market in yet another manner— 
by assuming the existence of only one 
interactive streaming service—rather 
than the presence of competing 
interactive streaming services. Watt 
WRT ¶¶ 25, 32 n.19, 17; Gans WRT 
¶¶ 55–56; see also COPFF ¶ 755. By this 
change, they argue, Professor Marx 
inflated the Shapley surplus attributable 
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119 Although at first blush it would seem more 
appropriate for Professor Marx to have directly 
adjusted the copyright holders’ market power by 
breaking them up into several entities each with 
less bargaining power, such an approach would 
make Shapley modeling less tractable (by increasing 
the number of arrival alternatives in the algorithm), 
compared with the practicality of equalizing market 
power by inflating the power of the streaming 
services (by reducing them to a single 
representative agent). For example, in Professor 
Marx’s ‘‘alternative’’ Shapley Model, she models 
four entities, two upstream (musical works holders 
and sound recording holders), and two downstream 
(the representative single streaming service and a 
single alternate distribution outlet). With these four 
entities, the number of different arrival orders is 4! 
(factorial), or 24. If Professor Marx instead had 
broken the musical works copyright holders and the 
sound recording copyright holders respectively into 
two entities, the number of total entities would 
have increased from 4 to 6. The number of arrival 
orders would then have increased from 24 to 720. 


120 See infra, section VI.B. Although the Judges 
find a market power adjustment relevant in a 
section 801(b)(1) Factor B and C analysis, it is not 
a consideration when determining a rate that 
reflects ‘‘effective competition.’’ An effectively 
competitive rate need not adjust for market power 
because such a rate does not include consideration 
of these two factors or their public utility style 
legislative history antecedents. 


121 TCC percentage is the reciprocal of the sound 
recording to musical work royalty ratio, expressed 
as a percentage. Thus, 1/[redacted] = [redacted] 
(rounded) or [REDACTED]%. 


122 Modeling the market as having two upstream 
suppliers of complementary inputs (i.e., a musical 
works copyright owner and a sound recordings 
copyright owner) produces the result that Professor 
Gans assumed in his analysis: The upstream 
suppliers reap equal profits, though their royalties 
differ due to differences in their cost structures. 
Professors Marx, in her ‘‘alternative approach,’’ and 
Watt, in his ‘‘Shapley Model with 3 Streaming 
Services, models the market in this way. Marx WDT 
¶ 201 (Figure 33 in Appendix B) (fifth column 
shows identical Shapley values for both upstream 


to the interactive streaming services 
compared to the actual proportion they 
would receive in the market. 


According to Professor Gans, this 
simplified assumption belies the fact 
that the market is replete with many 
substitutable interactive streaming 
services, whose competition inter se 
reduces each service’s bargaining 
power. The problem, he opines, is that 
to the extent the entities being 
combined are substitutes for one 
another–such as alternative music 
services–then combining them ignores 
the effects of competition between them, 
thereby inflating their combined share 
of surplus from the joint enterprise (i.e. 
their Shapley value). Gans WRT ¶ 21. 


Professor Marx does not deny that she 
intentionally elevated the market power 
of the services by combining them in the 
model as a single agent. However, she 
explained that she made this adjustment 
to offset the concentrated market power 
that the rightsholders possess, separate 
and apart from any holdout power, 
which the Shapley ordering algorithm 
would address. Thus, Professor Marx 
explained that her alteration of market 
power apparently was designed to 
address an issue—market power—that 
the Shapley Analysis does not address. 
3/20/17 Tr. 1863 (Marx) (‘‘I want a 
model that represents a fair outcome in 
the absence of market power, so I am 
going to have to be careful about how 
I construct the model that I am not 
putting in market power into the 
model.’’).119 


Professor Gans testified that Professor 
Marx’s approach was erroneous because 
Shapley values are meant to incorporate 
market power asymmetries, not to 
eliminate them. Gans WRT ¶ 31 
(Shapley values incorporate market 
power asymmetries). However, the 
Judges note that Professor Gans 
acknowledged that in an Australian 
legal proceeding, he too combined 


multiple downstream entities into a 
single entity in his Shapley Model in 
‘‘comparison’’ to two upstream rights 
holders. 3/30/17 Tr. 4179 (Gans). 
Additionally, Professor Watt has 
authored and published an article (cited 
at Gans WDT ¶ 65, n.36) in which he too 
‘‘artificially’’ equalized market power 
between rights holders and licenses 
(radio stations) in the same manner. See 
R. Watt, Fair Copyright Remuneration: 
The Case of Music Radio, 7, 25, 35 
(2010) 7 Rev. of Econ. Res. on Copyright 
Issues 21, 25, 35 (2010) (‘‘artificially’’ 
modeling the ‘‘demand side of the 
market as a single unit, rather than 
individual radio stations . . . thereby 
. . . add[ing] (notionally) monopsony 
power to the demand side’’ to offset the 
monopoly power of the input supplier). 


In essence, the import of this criticism 
is not the faithfulness of Professor 
Marx’s testimony to the Shapley Model; 
rather, it pertains to her decision to 
include an adjustment for market power 
asymmetry that seeks to equalize market 
power as between Copyright Owners 
and the streaming services. Her 
adjustment is consistent with testimony 
by Professor Katz, who cautioned that a 
Shapley Analysis takes the parties’ 
market power as a given, locking-in 
whatever disparities exist. 4/15/15 Tr. 
4992–93 (Katz). 


The Judges agree with Professor Watt 
and find that the Shapley Analysis, 
taking the number of sellers in the 
market as a given, eliminates the ‘‘hold- 
out’’ problem that would otherwise 
cause a rate to be unreasonable, in that 
it would fail to reflect effective (or 
workable) competition. However, 
Professor Marx’s Shapley Model also 
attempts to eliminate a separate factor— 
market power—that she asserts renders 
a market-based Shapley Analysis 
incompatible with the objectives of 
Factors B and C of section 801(b)(1). The 
Judges will consider the appropriateness 
of Professor Marx’s adjustment for 
market power in their discussion of 
these two factors.120 For purposes of 
deriving a reasonable (and effectively 
competitive) rate prior to application of 
the 801(b)(1) factors, it is sufficient to 
note that Professor Marx’s adjustment is 
not inconsistent with the traditional 
Shapley Analysis (as both Professors 
Watt and Gans have acknowledged in 
their work outside of this proceeding), 


and does not disqualify her Shapley 
value analysis from further 
consideration. 


Professor Marx’s alternative approach 
yielded a musical works royalty rate of 
between [REDACTED]% and 
[REDACTED]% of service revenue. 
3/20/17 Tr. 1885 (Marx). In that 
alternative model, Professor Marx found 
that Spotify’s total royalties for musical 
works and sound recordings combined 
would range from [REDACTED]% to 
[REDACTED]% of total revenue, 
meaning that payments for sound 
recording rights would be 
approximately [REDACTED]% to 
[REDACTED]% of total revenue. Id. The 
ratio of sound recording royalties to 
musical works royalties under Professor 
Marx’s model is no lower than 
[REDACTED]% to [REDACTED]%, or 
[REDACTED]:1. Stated as a percentage 
of sound recording royalties (i.e., TCC), 
musical works royalties would thus be 
[REDACTED]%.121 


b. Professor Gans’s ‘‘Shapley-Inspired 
Approach’’ 


On behalf of Copyright Owners, 
Professor Gans presented a model that 
he described as ‘‘inspired’’ by the 
Shapley approach, but not per se a 
Shapley Analysis. 3/30/17 Tr. 4109 
(Gans). At a high level, his Shapley- 
inspired approach attempted to 
determine the ratio of sound recording 
royalties to musical works royalties that 
would prevail in an unconstrained 
market. After calculating that ratio, he 
estimated what publisher mechanical 
royalty rates would be in a market 
without compulsory licensing by 
multiplying the benchmark sound 
recording rates by this ratio. Gans WDT 
¶ 63. 


Professor Gans began his analysis 
with two critical assumptions: (1) 
Publishers and record companies must 
have equal Shapley values (i.e., must 
recover equal profits from total surplus), 
because musical compositions and 
sound recording performances are 
perfect complements and essential 
components of the streamed 
performance; 122 and (2) record 
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providers); Trial Ex. 2619, at 8 (Appendix 3 to Watt 
WRT) (‘‘Since there are only two players in this 
game, and each would have veto rights over the 
business, the net surplus would be shared equally 
between them.’’). 


123 [redacted] × 0.81 = 0.0025 (rounded). 
124 Professor Gans multiplies the per play rate by 


81% but the per user rate by 80%. Compare Gans 
WDT ¶ 78 with Gans WDT ¶ 85. The rate derived 
by Professor Gans was the 80% figure. Gans WDT 
¶ 77, Table 3, line 17. This discrepancy has no 
impact on the relevance of his analysis. 


125 [REDACTED] (rounded). 
126 [REDACTED] (rounded). 
127 At present, record companies receive 


approximately 60% of total interactive streaming 
revenue, substantially higher than the 
[REDACTED]% calculated by Professor Watt. He 
explains that the reason for this difference is clear; 
the mechanical rate is artificially depressed by 
regulation, allowing the sound recording rate (set in 
an unregulated market) to appropriate a larger share 
of the royalties, given the perfect complementarity 
of the two rights. Watt WRT ¶ 36. 


company profits from interactive 
streaming services are used as 
benchmark Shapley values. Gans WDT 
¶ 77. The royalties that result from 
Professor Gans’s analysis will differ, 
given the different level of costs 
incurred by music publishers and 
record companies respectively. See 
Gans WDT ¶¶ 23, 71, 74, 76; Gans WRT 
¶¶ 15–17; see also 3/30/17 Tr. 3989 
(Gans). 


Echoing Dr. Eisenach, Professor Gans 
found these assumptions critical 
because agreements between record 
companies and interactive streaming 
services are freely negotiated, i.e., they 
are not set by any regulatory body or 
formally subject to an ongoing judicial 
consent decree and, accordingly, are 
also not subject to any regulatory or 
judicial ‘‘shadow’’ that arguably might 
be cast from such governmental 
regulation in the market. Accordingly, 
Professor Gans uses the profits arising 
from these unregulated market 
transactions to estimate what the 
mechanical rate for publishers would be 
if they too were also able to freely 
negotiate the rates for the licensing of 
their works. See Gans WDT ¶ 75. 


Professor Gans utilized data from 
projections in a Goldman Sachs analysis 
to identify the aggregate profits of the 
record companies and the music 
publishers, respectively. See 3/30/17 Tr. 
4017 (Gans). Given his assumption that 
sound recordings and musical works 
were both ‘‘essential’’ inputs and thus 
able to claim an equal share of the 
profits, Professor Gans posed the 
question: ‘‘[H]ow much revenue do we 
need to hand to the publishers so that 
they end up earning the same profits as 
the labels? Id. at 4018. 


He found that, for the music 
publishers to recover their costs and 
achieve profits commensurate with 
those of the record companies under his 
approach, the ratio of sound recording 
royalties to musical works royalties 
derived from his Shapley-inspired 
analysis was 2.5:1 (which attributes 
equal profits to both classes of rights 
holders and acknowledges the higher 
costs incurred by record companies 
compared to music publishers). See 
Gans WDT ¶ 77, Table 3. 


As noted, Professor Gans made a key 
assumption, treating as accurate Dr. 
Eisenach’s calculation of an effective 
per play rate for sound recordings of 
$[REDACTED]. Given those two inputs 
(the 2.5:1 ratio and the $[REDACTED] 
per play rate) Professor Gans’s approach 


indicated a market-derived musical 
works per play royalty rate of 
$[REDACTED] (rounded). Id. ¶ 78, Table 
3. However, because the musical works 
royalty is comprised of the mechanical 
rate and the performance rate paid to 
PROs (not to publishers), Professor Gans 
had to subtract the performance rate. He 
determined that the percent of revenues 
attributable to mechanical royalties was 
81% of the total musical works 
royalties, under his approach. Thus, he 
estimated a mechanical royalty rate of 
$[REDACTED].123 well above the 
Copyright Owners’ proposed $0.0015 
statutory per play rate, and thus 
confirming the reasonableness of the 
Copyright Owners’ proposal. Id. ¶ 78. 


On this basis, Professor Gans also 
concluded that his Shapley-inspired 
approach supports the Copyright 
Owners’ per-user rate proposal. 
Applying the Shapley -based ratio of 
2.5:1 to the benchmark per-user rate 
negotiated by the labels of 
$[REDACTED] per user per month, and 
after subtracting the value of the 
performance rights royalty, Professor 
Gans obtains an equivalent publisher 
mechanical rate of $[REDACTED] 
(rounded) per user per month (i.e., 
($[REDACTED]/2.5) × 80%124). Id. ¶ 85. 


The Judges do not accept the rates 
derived by Professor Gans’s Shapley- 
inspired model, because of its 
assumption and use of the 
$[REDACTED] per play sound recording 
interactive rate. Dr. Eisenach’s 
$[REDACTED] per play sound recording 
rate is not supported by the weight of 
the evidence. Moreover, the record 
company profits are inflated by the 
inefficient rates created through the 
Cournot Complements problem that 
affects the agreements between record 
companies and streaming services, as 
noted by the Services’ experts in this 
proceeding, and as the Judges noted in 
Web IV. 


However, the Judges find the ratio of 
sound recording to musical work 
royalties that Professor Gans derived 
from his analysis to be informative. 
Professor Gans computed this ratio 
based on an assumption of equal 
Shapley values between musical works 
and sound recording copyright owners. 
The Judges find this assumption to be 
reasonable and confirmed by Professor 
Marx’s Shapley Analysis. The Judges 
also find Professor Gans’s reliance on 


financial analysts’ projections for the 
respective industries to be reasonable. 


Expressed as a percentage of sound 
recording royalties, Professor Gans’s 
2.5:1 sound recordings to musical works 
royalty ratio yields a musical works 
royalty rate of 40% of TCC. 


c. Professor Watt’s Shapley Analysis 
As a rebuttal witness, Professor Watt 


testified regarding purported defects in 
Professor Marx’s Shapley Model. In 
addition, he presented alternative 
modeling intended to apply an adjusted 
version of Professor Marx’s Shapley 
Model. 


Professor Watt found that Professor 
Marx’s approaches contained several 
flaws and methodological issues. See 
3/27/17 Tr. 3057 (Watt). Accordingly, 
he, like Professor Gans, attempted to 
adjust her modeling in a manner that, in 
his opinion, generated ‘‘decent, 
believable results.’’ Id. at 3058. 


In his Shapley Model adjusting 
Professor Marx’s analysis, Professor 
Watt found that at least [REDACTED]% 
of interactive streaming revenue should 
be allocated to the rights holders (as 
distinguished from a range of 
[REDACTED]% to [REDACTED]% of 
total revenues going to rights holders 
under Professor Marx’s analysis). Of this 
[REDACTED]%, [REDACTED]% should 
be retained by the musical works 
copyright holders and [REDACTED]% 
should be allocated to record 
companies. Expressed as percentages of 
revenue, musical works copyright 
owners would receive 
[REDACTED]%125 of total interactive 
streaming revenue while record 
companies would receive 
[REDACTED]%.126 See Watt WRT ¶ 35; 
3/27/17 Tr. 3083, 3115–16 (Watt).127 
The ratio of sound recording to musical 
works royalties under Professor Watt’s 
analysis is thus [REDACTED]% to 
[REDACTED]%, or [REDACTED]:1. 
Expressed as a percentage of sound 
recording royalties, musical works 
royalties would be [REDACTED]%. 


2. Deriving a Royalty Rate 
Professors Marx, Gans, and Watt 


reached conclusions that were broadly 
consistent insofar as they all found that 
the ratio of sound recording to musical 
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128 TCC percentage is the reciprocal of the sound 
recording to musical work royalty ratio, expressed 
as a percentage. 


129 Professor Watt identified [REDACTED]%—the 
arithmetic mean of these two numbers—as his 
preferred figure. 


130 The royalty rate is computed using the 
formula Rmw = Rt ÷ (1 + r) where Rmw is the musical 
work royalty rate, Rt is the combined royalty rate 


for musical works and sound recordings, and r is 
the ratio of sound recording to musical work 
royalties. 


131 The royalty rate is computed using the 
formula Rsr = Rt ÷ (1 + 1/r) where Rsr is the musical 
work royalty rate, Rt is the combined royalty rate 
for musical works and sound recordings, and r is 
the ratio of sound recording to musical work 
royalties. 


132 More specifically, Professor Watt calculates 
that, for each dollar that the statutory rate holds 
down fair market musical works royalties, 
[REDACTED] cents is captured by the record 
companies (and [REDACTED] cents is captured by 
the streaming services). Watt WRT ¶ 23, n.13 & 
App. 3. 


works royalty rates should decline. The 
following table summarizes these 
experts ratios, expressed both as ratios 
and percentages, and includes for 


comparison the actual ratio of sound 
recording to musical works royalties 
paid by Spotify, as well as the ratio 
implied by the prevailing headline 


percent of revenue rates for musical 
works and sound recordings. 


SOUND RECORDING TO MUSICAL WORKS RATIOS AND TCC PERCENTAGES 


Scenario Ratio TCC percentage 128 


Watt Shapley Analysis ................................................................................................... [REDACTED]:1 ................... [REDACTED] 
Gans Shapley-inspired Analysis .................................................................................... [REDACTED]:1 ................... [REDACTED] 
Marx Shapley Analysis .................................................................................................. [REDACTED]:1 ................... [REDACTED] 
Spotify Actual ................................................................................................................. [REDACTED]:1 ................... [REDACTED] 
Headline Percent of Revenue Rates ............................................................................. 5.71:1 ................................. 17.5 


All of the experts’ ratios are well 
below the current ratio of approximately 
[REDACTED]:1 for Spotify, and 
approximately 5.71:1 comparing the 
10.5% headline rate to an average sound 
recording rate of approximately 60% of 
revenue. Accordingly, under their 
respective Shapley Models, Professors 
Marx, Gans, and Watt appear to be in 
general agreement that the ratio of 
sound recording to musical works 
royalties should decline. 


Both Professor Marx’s and Professor 
Watt’s models show lower combined 
royalties being paid by services than are 
currently paid in the marketplace. 
Professor Marx’s model produces 
combined royalties of between 


[REDACTED]% and [REDACTED]% of 
service revenue, while Professor Watt’s 
model produces combined royalties of 
between [REDACTED]% and 
[REDACTED]%.129 Even the highest of 
these values is less than [REDACTED]. 


The discrepancy in total royalties 
between the models and the real world 
is explained, in part, by the absence of 
supranormal complementary oligopoly 
profits in the Shapley Model, and the 
presence of those profits in the actual 
market. In addition, the total royalties 
paid in Professor Marx’s model are 
lowered still further by her decision to 
equalize bargaining power between the 
content providers and services by 
modeling the services as a single entity. 


Even with lower combined royalties, 
the models also show musical works 
royalties at or above the prevailing 
headline rate of 10.5%. Mathematically 
that is possible only because the models 
also yield lower royalties for sound 
recordings at all levels of total royalties. 
The following tables show the 
percentage revenue royalty rates for 
musical works and sound recordings 
that are produced by applying the 
experts’ ratios to the different levels of 
total royalties. The final column shows 
the rates yielded by applying the ratios 
to Spotify’s total royalty obligation of 
[REDACTED]%. 


IMPLIED MUSICAL WORK ROYALTY (% OF REVENUE) BASED ON RATIO AND TOTAL ROYALTIES 130 


Expert Ratio TCC 
% 


[REDACTED] 
% 


[REDACTED] 
% 


[REDACTED] 
% 


[REDACTED] 
% 


[REDACTED] 
% 


[REDACTED] 
% 


Watt ................................................... [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] 
Gans .................................................. [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] 
Marx .................................................. [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] 


IMPLIED SOUND RECORDING ROYALTY (% OF REVENUE) BASED ON RATIO AND TOTAL ROYALTIES 131 


Expert Ratio TCC 
% 


[REDACTED] 
% 


[REDACTED] 
% 


[REDACTED] 
% 


[REDACTED] 
% 


[REDACTED] 
% 


[REDACTED] 
% 


Watt ................................................... [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] 
Gans .................................................. [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] 
Marx .................................................. [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] [REDACTED] 


Professor Watt explains the 
discrepancy between the sound 
recording royalty rates yielded by the 
Shapley Analysis and the higher rates 
that exist in the market: 


[The reason] my predicted fraction of 
revenues for sound recording royalties is 
significantly less than what is observed in the 
market [is] simple. The statutory rate for 


mechanical royalties in the United States is 
significantly below the predicted fair rate, 
and the statutory rate effectively removes the 
musical works rightsholders from the 
bargaining table with the services. Since this 
leaves the sound recording rightsholders as 
the only remaining essential input, 
bargaining theory tells us that they will 
successfully obtain most of the available 
surplus. 


Watt WRT ¶ 36.132 
Applying the ratios derived from the 


experts’ models to the higher total 
royalties that prevail in the marketplace 
would yield musical works royalty rates 
higher than the models predict. For 
example, based on Professor Marx’s 
lowest estimate of overall royalties of 
[REDACTED]%, her [REDACTED]:1 
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133 [REDACTED] (rounded). 
134 [REDACTED] 
135 The target TCC rate is computed using the 


formula TCC = 1 ÷ ((Rt/Rmw)¥1), where Rt is the 
combined royalty rate in the marketplace 
([REDACTED]%), and Rmw is the musical work 
royalty rate yielded by the Shapley value analysis. 


136 The evidence in Web IV revealed that the 
record companies’ strategy has been to 
‘‘[REDACTED].’’ Web IV (restricted version) at 63. 


137 Judge Strickler expresses concern that an 
increase in the mechanical rate might prompt the 
record companies to create (or acquire) their own 
streaming services, rather than accept a lower 
royalty rate from the existing Services. It is well- 
established that it is not the Judges’ role to protect 
the current players in the industry. Companies— 
even major players in the industry—enter and exit 
the market regularly. That market fluidity is not the 


sort of disruption the Judges consider under the 
fourth 801(b)(1) factor. 


138 The Judges note that Professor Watt’s insight 
applies not only to a Shapley-derived TCC rate, but 
to any rate structure that results in an increase in 
what services pay for musical works. Bargaining 
theory instructs that the services and the record 
companies will take into account any increase in 
the statutory royalties that the services must pay. 


ratio (or [REDACTED]% TCC 
percentage) would yield percent-of- 
revenue rates for musical works of 
[REDACTED]%.133 Using Spotify as an 
example, however, actual combined 
royalties for musical works and sound 
recordings are approximately 
[REDACTED]% of revenue. That same 
[REDACTED]:1 ratio would yield a 
percent-of-revenue rate for musical 
works of [REDACTED]%.134 or nearly 
[REDACTED] percentage points higher 
than the model. 


This is problematic because the sound 
recording rate against which the TCC 
rate would be applied is inflated both by 
the existence of complementary 
oligopoly conditions in the market for 


sound recordings and what Professor 
Watt describes as the record companies’ 
ability to obtain most of the available 
surplus due to the music publishers’ 
absence from the bargaining table. In 
order to derive usable TCC rates from 
the Shapley Analyses the Judges must 
address these two issues. 


The Judges find that the problem of, 
in essence, importing complementary 
oligopoly profits into the musical works 
rate through a TCC percentage can be 
avoided by reducing the TCC 
percentage. Specifically, the TCC 
percentage should be reduced to a level 
that produces the same (non- 
complementary-oligopoly) percentage 
revenue rate when applied to the 


existing [REDACTED]% combined 
royalty as the Shapley-produced TCC 
percentage yields when applied to the 
theoretical combined royalties in the 
model. For example, Professor Watt’s 
Shapley Analysis produces a 
[REDACTED]:1 sound recording to 
musical work ratio, or a [REDACTED]% 
TCC percentage. At his preferred 
combined royalty rate of 
[REDACTED]%, the implied musical 
works rate is [REDACTED]% of revenue. 
The TCC rate that produces the same 
[REDACTED]% of revenue rate under 
existing conditions would be 
[REDACTED]%.135 These adjusted TCC 
rates are summarized in the following 
table. 


Expert TCC from model 


Adjusted TCC 
using [RE-


DACTED]% com-
bined royalties 


Adjusted TCC 
using [RE-


DACTED]% com-
bined royalties 


Adjusted TCC 
using [RE-


DACTED]% com-
bined royalties 


Adjusted TCC 
using [RE-


DACTED]% com-
bined royalties 


Adjusted TCC 
using [RE-


DACTED]% com-
bined royalties 


Watt ....................................................... [REDACTED]% [REDACTED]% [REDACTED]% [REDACTED]% [REDACTED]% [REDACTED]% 
Gans ...................................................... [REDACTED]% [REDACTED]% [REDACTED]% [REDACTED]% [REDACTED]% [REDACTED]% 
Marx ...................................................... [REDACTED]% [REDACTED]% [REDACTED]% [REDACTED]% [REDACTED]% [REDACTED]% 


As to the issue of applying a TCC 
percentage to a sound recording royalty 
rate that is artificially high as a result of 
musical works rates being held 
artificially low through regulation, the 
Judges rely on Professor Watt’s insight 
(demonstrated by his bargaining model) 
that sound recording royalty rates in the 
unregulated market will decline in 
response to an increase in the 
compulsory license rate for musical 
works. 


[T]he reason why the sound recording rate 
is so very high is because the statutory rate 
is very low. And if you increase the statutory 
rate, the bargained sound recording rate will 
go down. 


3/27/17 Tr. 3090 (Watt). Professor 
Watt’s bargaining model predicts that 
the total of musical works and sound 
recordings royalties would stay ‘‘almost 
the same’’ in response to an increase in 
the statutory royalty. Id. at 3091. 


As must-have suppliers in an 
unregulated market, record companies 
are in a position to walk away from 
negotiations with the Services and, 
effectively, put them out of business. 
That they have not done so 
demonstrates that it is not in their 
economic interest to do so.136 The 
decline in sales of physical copies and 


permanent digital downloads, along 
with the growth of streaming, is a 
powerful economic motivation for 
record companies to pursue deals with 
the Services that ensure the continued 
survival and growth of the music 
streaming industry. In negotiating those 
deals both sides will be cognizant of the 
effect on the Services’ content cost of a 
decision by this body. 


In his separate opinion, Judge 
Strickler expresses concern that ‘‘if 
mechanical royalty rates were to 
increase to a level that significantly 
reduced the profits of the record 
companies from streaming, there is no 
evidence in the record in this 
proceeding that indicates whether the 
record companies would decide to 
maintain the current vertical structure 
of the market and docilely accept such 
a revenue loss.’’ 137 The Judges 
acknowledge the concern articulated by 
Judge Strickler, but note that it applies 
potentially to any rate increase for 
musical works that reduces record 
company streaming profits.138 Just as 
the Judges have noted that there is no 
evidence to suggest that the current 
level of short-term losses is the 
maximum that the Services can absorb 
in their Shumpeterian competition for 


market share, they note that there is no 
basis to assume that record companies 
will head for the exits if their profits 
from streaming drop below current 
levels. At bottom, this concern goes not 
to the decision whether or not to 
increase the mechanical rate, or to adopt 
a particular rate structure, but to the 
magnitude of any rate increase, and 
measures that should be taken to reduce 
any disruption the increase might cause 
to the industry. The Judges take both 
concerns into account in this 
Determination. 


The foregoing exercise produced a 
broad range of potential rates: TCC rates 
ranging from [REDACTED]% to 
[REDACTED]%, which correspond to 
implied percent of revenue rates from 
[REDACTED]% to [REDACTED]%. The 
Judges narrow that range by reference to 
the strength of the evidence supporting 
the numbers underlying those rates. 


Professor Watt testified that the data 
Professor Marx used in her Shapley 
model was derived from 2015 Spotify 
financials and, as a result, understated 
current downstream revenue. Watt WRT 
¶¶ 37, 43–44. In addition, Professor 
Marx included a number of items as 
downstream costs that, in Professor 
Watt’s view, should be excluded from 
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139 By contrast, Professor Marx had ample 
opportunity to critique Professor Gans’s report. See 
Marx WRT ¶¶ 73–75. Her criticism focuses on his 
decision not to use the Shapley model to determine 
the division of surplus between the downstream 
services and the upstream copyright owners. Id. 
¶ 74. She does not challenge the specific ratio of 
sound recording to musical works royalties that he 
derives from his model and that the Judges use 
here. 


140 When it issued an interim rule, the Copyright 
Office concluded that in a determination turning 
upon a conclusion of ‘‘when a DPD is an incidental 
DPD,’’ the Judges should make that determination 
‘‘in the context of a factual inquiry . . . if such a 
determination proves to be relevant.’’ 73 FR 66173, 
66179 (Nov. 7, 2008). 


141 The Register noted that the regulation the 
Judges adopted as part of a settlement among the 
parties ‘‘overstates the scope of the section 115 


license with respect to interactive streams.’’ 74 FR 
at 4539. By way of clarification, the Register noted 
that ‘‘an interactive stream that delivers a 
reproduction of a sound recording that qualifies as 
a DPD is, for purposes of the license, an incidental 
DPD.’’ Id. (‘‘a stream—whether interactive or non- 
interactive—may or may not result in a DPD 
depending on whether all the aforementioned 
criteria are met.’’). 


the model. Id. ¶¶ 57–59. The net effect 
of understating downstream revenue 
and overstating downstream costs is to 
drive down the amount of surplus 
allocated to the upstream content 
providers. Id. ¶ 42. Although Professor 
Marx addressed the reasons for her 
decision to use 2015 cost and revenue 
data in her model, she did not address 
the effect that her choice had on 
allocation of surplus, or attempt in any 
way to correct for it. See 3/20/17 Tr. 
1880–81, 1906–08 (Marx). The Judges 
find that the total royalty values 
produced by Professor Marx’s models 
understate what would be a fair 


allocation of surplus to the upstream 
content providers. Consequently, the 
Judges view Professor Marx’s top value 
for total royalties ([REDACTED]%) to 
constitute a lower bound for total 
royalties in computing a royalty rate. 


As Professor Watt’s total royalty 
figures were presented as rebuttal 
testimony, Professor Marx, on behalf of 
the services, did not have an 
opportunity to rebut them. The Judges 
give them weight only to the extent of 
viewing his lowest figure 
([REDACTED]%) as an upper bound for 
total royalties in computing a royalty 
rate. 


In a similar vein, Professor Marx did 
not have an opportunity to rebut 
Professor Watt’s [REDACTED]:1 sound 
recording to musical work royalty ratio. 
Professor Watt derived that ratio using 
data from Professor Marx’s model, yet 
produced vastly different results. See 
Trial Ex. 2619, at 9 (Appendix 3 to Watt 
WRT). The reason for this disparity in 
outcome was not adequately explored or 
explained. The Judges give Professor 
Watt’s [REDACTED]:1 ratio no 
weight.139 


The Judges are left with the following 
potential royalty rates. 


Expert TCC from model 


Adjusted TCC 
using [RE-


DACTED]% com-
bined royalties 


Implied percent of 
revenue rate using 


[REDACTED]% 


Adjusted TCC 
using [RE-


DACTED]% com-
bined royalties 


Implied percent of 
revenue rate using 


[REDACTED]% 


Gans ........................................................................................ [REDACTED]% [REDACTED]% [REDACTED]% [REDACTED]% [REDACTED]% 
Marx ........................................................................................ [REDACTED]% [REDACTED]% [REDACTED]% [REDACTED]% [REDACTED]% 


The Judges find, therefore, that the 
zone of reasonable rates ranges from 
[REDACTED]% to [REDACTED]% of 
TCC, or, expressed as equivalent percent 
of revenue rates, [REDACTED]% to 
[REDACTED]%. Taking into 
consideration the totality of the 
evidence presented in this proceeding, 
the Judges select [REDACTED]% of 
TCC/[REDACTED]% of revenue as the 
most appropriate rate within that zone 
of reasonableness. 


E. Other Royalty Rates 


1. Royalty Rate for Incidental Digital 
Phonorecord Deliveries 


The Act requires the Judges in setting 
phonorecord mechanical license royalty 
rates and terms to distinguish between 
(i) digital phonorecord deliveries where 
the reproduction or distribution of a 
phonorecord is incidental to the 
transmission which constitutes the 
digital phonorecord delivery, and (ii) 
digital phonorecord deliveries in 
general. 17 U.S.C. 115(c)(3)(C), (D). The 
extant regulations do not mention 
incidental DPDs, but provide that a 
limited download is ‘‘a general digital 
phonorecord delivery under 17 U.S.C. 
115(c)(3)(C) and (D).’’ 37 CFR 385.11 
(and incorporated into § 385.21). It 
appears the parties’ 2012 Settlement 


terms failed to make the distinction the 
statute requires of the Judges. 


Legislative history leading up to the 
enactment of the Digital Performance 
Right in Sound Recording Act of 1995 
describes incidental DPDs as the 
transmission of copies that are made 
solely to facilitate streaming, i.e., via a 
transmission system ‘‘designed to allow 
transmission recipients to hear sound 
recordings substantially at the time of 
transmission.’’ See S. Rep. No. 104–138, 
at 39 (1995). If the recipient does not 
retain those copies for subsequent 
playback, then the copies are considered 
‘‘incidental deliveries.’’ Id. Copies 
retained for subsequent playback, 
whether ‘‘limited’’ or ‘‘permanent’’ fall 
into the category of ‘‘general 
phonorecord delivery.’’ Id. Further, if a 
transmission system supports retention 
of digital phonorecords for subsequent 
playback, but the transmission recipient 
chooses not to do so, then the initial 
delivery could be consider incidental. 
Id. 


The Copyright Office explored the 
question of identifying incidental DPDs 
in an extended rulemaking 
proceeding.140 During the study of the 
issue, Services identified potentially 
incidental copies at the service offering 
level (variously called ‘‘server-, root-, 
encoded-, or cached-’’ copies) as well as 
at the end user level (often called 


‘‘buffer’’ copies). The question, 
however, remained unresolved. In 
Phonorecords I, the Judges adopted the 
2008 Settlement which included ‘‘an 
incidental digital phonorecord delivery’’ 
in the definition of ‘‘Interactive 
Stream.’’ 74 FR at 4529. After a finding 
of legal error by the Register of 
Copyrights (Register),141 the Judges 
deleted the reference. See 74 FR 6832, 
6833 (Feb. 11, 2009). The distinction 
did not reappear in the Phonorecords II 
adoption of the 2012 Settlement. See 78 
FR 67938, 67943 (Nov. 13, 2013). 


The record in this proceeding is 
devoid of factual evidence that demands 
the rate distinction. The Judges 
conclude, however, that they may, 
indeed must, address the distinction as 
a matter of law. Reviewing the 
legislative history, the statutory 
language, and the history of study of the 
issue by the Copyright Office, the Judges 
conclude that classification of an 
incidental DPD is a function of a 
Service’s technological functionality 
and, to some extent, an end user’s 
subsequent conduct. 


In the context of interactive streaming 
and similar modes of delivery where 
there is no general DPD, the royalty 
rates in this determination covering that 
mode of delivery are, de facto, the 
royalty rates for the incidental DPDs 
that enable the activity. To the extent 
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142 The rates for permanent digital downloads and 
limited downloads set by the parties to the March 
2017 subpart A settlement do not distinguish 
between incidental DPDs and DPDs in general. The 
Judges deem those rates to cover all DPDs, 
incidental and general, that result from those modes 
of delivery. 


143 The so-called subpart C service offerings 
included limited offerings, mixed service bundles, 
music bundles, paid locker services, and purchased 
content locker services. 


144 The 1976 Act applied section 801(b)(1) and its 
four-factor test to new licenses. The lone existing 
statutory license carried forward into the 1976 Act 
from the 1909 Copyright Act and made subject to 
this standard was the mechanical license at issue 
in this proceeding. 


145 Thus, the Judges reject Copyright Owners’ 
argument that the first three itemized section 
801(b)(1) factors per se reflect the same forces that 
shape the rate set in the marketplace. See 4/4/17 Tr. 
4589, 4666 (Eisenach). 


any of the configurations covered by the 
royalty rates set in this determination 
entail both incidental and general DPDs, 
the royalty rate is for all DPDs, 
incidental or general, that result from 
the activity.142 


2. Royalty Rates for Non-Revenue 
Bearing Service Offerings 


In the 2012 rates and terms, the 
parties essentially rolled forward the 
rate structure first constructed in the 
2008 Settlement. In 2012, the parties 
created a separate aggregation of service 
offerings in a new subpart C 143 to the 
regulations, agreeing to rates and terms 
similar to those to which they agreed in 
subpart B for interactive streams and 
limited digital downloads. Based on the 
evidence in this record, it appears 
limited offerings, and bundled service 
offerings are not different in kind from 
interactive streaming and limited 
downloads. No party offered compelling 
evidence to establish the necessity for 
segregating the current subpart C service 
offering configurations from current 
subpart B service offering 
configurations. 


In their review of the current and 
proposed rates and terms, however, the 
Judges see a basis to distinguish 
promotional or non-revenue producing 
offerings from revenue-producing 
offerings. In some instances locker 
services—particularly purchased 
content locker services—are free to the 
user and produce no revenue for the 
Service separate from the purchase price 
for the content. In some instances, a 
service may transmit a sound recording 
embodying a musical work that fits the 
definition of a promotional offering; that 
is, a sound recording that a Record 
Company makes available at no cost to 
the service and for a limited period. The 
Services’ transmissions of those sound 
recordings are made solely for the 
purpose of promoting a particular sound 
recording, an album, or the artist 
performing the musical work. Record 
companies distributing promotional 
recordings bear responsibility, if any 
there be, for the licensing of the 
embodied musical work. In other 
instances, a Service might offer a free or 
reduced-price subscription to its 
streams, or modified versions of its 
subscription-based services, to entice 


free users to become paying subscribers 
after the free trial period. When services 
choose to deliver no-cost or non- 
revenue bearing offerings qualifying as 
promotional, ‘‘free trial,’’ or no-charge 
locker services, the Services will not 
pay mechanical musical works royalties. 
Neither shall the Services deduct the 
costs of those service offerings from 
service revenue, for purposes of 
calculating royalties payable on a 
percent of service revenue. 


VI. The Four Itemized Factors in 
Section 801(b)(1) 


The Copyright Act requires that the 
Judges establish ‘‘reasonable’’ rates and 
terms for the section 115 license. In 
addition, section 801(b)(1) instructs the 
Judges to set these rates ‘‘to achieve the 
following objectives’’: 


Factor A: To maximize the availability of 
creative works to the public; 


Factor B: To afford the copyright owner a 
fair return for his or her creative work and 
the copyright user a fair income under 
existing economic conditions; 


Factor C: To reflect the relative roles of the 
copyright owner and the copyright user in 
the product made available to the public with 
respect to relative creative contribution, 
technological contribution, capital 
investment, cost, risk, and contribution to the 
opening of new markets for creative 
expression and media for their 
communication; and 


Factor D: To minimize any disruptive 
impact on the structure of the industries 
involved and on generally prevailing 
industry practices. 


17 U.S.C. 115(c), 801(b)(1).144 
The four itemized factors in section 


801(b)(1) require the Judges to exercise 
‘‘legislative discretion’’ in making 
independent policy determinations that 
balance the interests of copyright 
owners and users.’’ SoundExchange, 
Inc. v. Librarian of Cong., 571 F.3d 
1220, 1224 (D.C. Cir. 2009); see 
Recording Indus. Ass’n Am. v. CRT, 662 
F.2d 1, 8–9 (D.C. Cir. 1981) 
(‘‘Phonorecords 1981 Appeal’’) 
(analyzing identical factors applied by 
predecessor rate-setting body and 
holding that statutory policy objectives 
of 801(b)(1) ‘‘invite the [Board] to 
exercise a legislative discretion in 
determining copyright policy in order to 
achieve an equitable division of music 
industry profits between the copyright 
owners and users’’). 


The four factors ‘‘pull in opposing 
directions,’’ leading to a ‘‘range of 
reasonable royalty rates that would 


serve all these objectives adequately but 
to differing degrees.’’ Phonorecords 
1981 Appeal, 662 F.2d at 9. (D.C. Cir. 
1981) (citations omitted). Certain factors 
require determinations ‘‘of a judgmental 
or predictive nature,’’ while others call 
for a broad fairness inquiry. Id. at 8 
(citations & quotations omitted). 
Accordingly, the Judges are ‘‘free to 
choose’’ within the range of reasonable 
rates . . . within a ‘zone of 
reasonableness.’ ’’ Id. at 9 (citations 
omitted). 


In prior rate determination 
proceedings, the Judges have 
undertaken the ‘‘reasonableness’’ 
analysis followed by consideration of 
the four itemized factors. They followed 
that approach in this proceeding. The 
Judges conclude, however, that their 
consideration of the four itemized 
section 801(b)(1) factors in this 
proceeding also provides further 
support for their findings regarding a 
reasonable rate structure and reasonable 
rates. 


The D.C. Circuit recently reiterated 
the relationship between the 801(b) 
standard and market-based rates by 
contrasting that standard with the 
willing buyer/willing-seller standard set 
forth in 17 U.S.C. 114(f)(2)(B). The court 
noted that the two standards are 
distinguishable by the fact that, unlike 
section 114(f)(2)(B), section 801(b)(1) 
does not focus on unregulated 
marketplace rates. SoundExchange, Inc. 
v. Muzak LLC, 854 F.3d 713, 715 (D.C. 
Cir. 2017). However, to the extent 
market factors may implicitly address 
any (or all) of the four itemized factors, 
the reasonable, market-based rates may 
remain unadjusted. If the evidence 
suggests that market-based rates fail to 
address any (or all) of these four 
itemized policy factors, the Judges may 
adjust the reasonable, market-based rate 
appropriately. See Determination of 
Rates and Terms . . . , 73 FR 4080, 
4094 (Jan. 24, 2008) (SDARS I) (applying 
same factors, holding ‘‘[t]he ultimate 
question is whether it is necessary to 
adjust the result indicated by 
marketplace evidence in order to 
achieve th[e] policy objective[s].’’).145 


A. Factor A: Maximizing Availability of 
Creative Works to the Public 


Factor A provides that rates and terms 
should be determined to ‘‘maximize the 
availability of creative works to the 
public.’’ 17 U.S.C. 801(b)(1)(A). Of 
particular importance, this provision 
unambiguously links the upstream rates 
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146 For present purposes, marginal cost includes 
opportunity cost as well as marginal production 
cost, regarding the marginal cost of distributing 
copies of the musical works (embodied in 
interactively streamed sound recordings). 


147 To be clear, this ‘‘harm’’ is not conclusive 
evidence that such static market power is harmful, 
or even inefficient, on balance, in a dynamic sense. 
A monopoly may be more efficient in reducing unit 
costs because of necessary scale (such as a natural 
monopoly) or because of superior production 
techniques. And again, when marginal production 
costs (of copies) are essentially zero, exercise of 
market power by copyright owners (including 
owners of collectivized repertoires such as record 
companies, music publishers and PROS) can be 
necessary to induce the production of copyrighted 
goods (such as musical works and sound 
recordings), because without production there is 
nothing to be copied. But these efficiencies only 
demonstrate why such market power should not be 
dissipated, and are not relevant to the narrower 
issues at hand: how to maximize the availability of 
goods and to set reasonable rates given the 
otherwise beneficial existence of such market 
power. 


148 With regard to Factor A as it relates to 
Copyright Owners’ proposal, Professor Marx also 
notes the supply-side ‘‘Cournot Complements’’ 
problem created by Copyright Owners’ reliance on 
the unregulated sound recording market. This is a 
problem because rates in such a ‘‘must have’’ 
unregulated market can be even higher than 
monopoly rates, thereby depressing the quantity 
supplied—contrary to a goal of maximizing the 
availability of musical works. See 4/7/17 Tr. 5532 
(Marx). 


and terms that the Judges are setting 
with the downstream market, in which 
‘‘the public’’ is listening to sound 
recordings that embody musical works. 


In the SDARS I Determination, the 
Judges made a general statement, 
attributed to an expert economic 
witness, Dr. Ordover, that ‘‘[w]e agree 
. . . that ‘voluntary transactions 
between buyers and sellers as mediated 
by the market are the most effective way 
to implement efficient allocations of 
societal resources.’ ’’ SDARS I, 73 FR at 
4094 (quoting from Written Direct 
Testimony of Janusz Ordover at 11). 
However, as the Judges’ present 
discussion of the economics of this 
market should make plain, they do not 
agree that such a broad statement 
captures all the economic realities of the 
market. In fact, Professor Ordover’s full 
testimony in SDARS I demonstrates that 
he based his statement on the same 
particular aspects of the pricing of 
copies of intellectual property (such as 
musical works or sound recordings) that 
the Services’ expert witnesses and the 
Judges have identified in this 
proceeding. 


On behalf of the Services in the 
present proceeding, Professor Marx 
approaches Factor A in a manner that is 
at once novel (for these proceedings) 
and consistent with fundamental and 
relevant economic principles. 
Specifically, she asserts that 
maximization of the availability of 
musical works (embodied in sound 
recordings) to the public, through 
interactive streaming, requires that the 
combined ‘‘producer surplus’’ and 
‘‘consumer surplus’’ be maximized, 
because that leads to listening by all 
segments of the public regardless of 
their WTP. In Professor Marx’s analysis 
‘‘producer surplus’’ means ‘‘the amount 
by which the total revenue received by 
a firm for units of its product exceeds 
the total marginal cost. . . .’’ A 
Schotter, Microeconomics: A Modern 
Approach at 389 (2009).146 The 
‘‘consumer’ surplus’’ means ‘‘[t]he 
difference between what the consumer 
would be willing [and able] to pay and 
what the consumer actually has to pay.’’ 
Mansfield & Yohe, at 93. 


When a perfectly competitive market 
is in equilibrium (or tending that way) 
‘‘the sum of consumer surplus . . . and 
producer surplus . . . is maximized.’’ 
Schotter, at 420. By contrast, if a market 
is not perfectly competitive because the 
sellers have some degree of market 
power, then the level of output is 


somewhat restricted, producer surplus 
is increased and consumer surplus is 
decreased—with a portion of the overall 
surplus redistributed to producers/ 
sellers. Another portion lost as ‘‘a pure 
‘deadweight’ loss . . . the principal 
measure of the allocation of harm’’ 
arising from the exercise of market 
power. Mansfield & Yohe, supra, at 499; 
see Schotter, at 398 (accepted definition 
of ‘‘deadweight loss’’ is ‘‘[t]he dollar 
measure of the loss that society suffers 
when units of a good whose marginal 
social benefits exceed the marginal 
social cost of providing them are not 
produced because of the profit- 
maximizing motives of the firm 
involved.’’).147 


As the foregoing definitions imply, 
the two surpluses are measured by 
reference to a single equilibrium price. 
However, when Copyright Owners, like 
any sellers, are able to price 
discriminate, they enlarge the total 
value of the combined surpluses, 
diminish the ‘‘deadweight loss’’ and 
appropriate the larger, combined 
surplus for the producers. See H. 
Varian, Intermediate Microeconomics: A 
Modern Approach 462–63 (2010) (With 
price discrimination, ‘‘[j]ust as in the 
case of a competitive market, the sum of 
producer’s and consumer’s surplus is 
maximized [but with] the producer . . . 
getting the entire surplus generated in 
the market. . . .’’). 


Professor Marx marshals these 
microeconomic principles to explain 
why the 2012 Settlement rate structure 
tends to incentivize and support the 
maximization of musical works 
available to the public under Factor A. 
Marx WDT ¶¶ 119–122, 123–133. As 
she testified at the hearing: 


[H]aving different means of price 
discrimination is going to allow greater 
efficiency to be achieved [i]f we have a way 
for low willingness to pay consumers to 
access music, for example, student discounts, 
family discounts or ad-supported streaming, 
where low-willingness-to-pay consumers can 


still access music in a way that still allows 
some monetization of that provision of that 
service. 


3/20/17 Tr. 1894–95 (Marx) (emphasis 
added); see Marx WDT ¶ 12 (‘‘An 
economic interpretation of [F]actor A is 
that the royalty structure should 
‘‘maximize the pie’’ of total producer 
and consumer surplus. . . .’’). 


Professor Marx contends that the 
price discriminatory rate structure is 
superior to a per play model in 
maximizing the availability of musical 
works to the public: 


The subscription model provides an 
efficiency benefit because the price of a play 
is equal to the marginal cost of roughly 
zero—a subscriber faces the true marginal 
cost of playing a song over the internet and 
thus consumes music at the efficient level. 
When subscribers face a per-play royalty cost 
of zero, interactive streaming services have 
the appropriate incentive to encourage music 
listening at the margin. 


In contrast, if interactive streaming services 
faced a positive per-play royalty cost, they 
would have a diminished incentive to attract 
and retain high-use consumers, the very type 
of consumers who create the most social 
surplus through their listening. They would 
also have an incentive to discourage music 
listening among the high-use consumers they 
retain. The higher the level of per-play 
royalties is, the more this incentive might 
affect the behavior of interactive streaming 
services. 


Id. at ¶¶ 130–131 & n. 135.148 
Professor Marx’s analysis is based on 


an understanding that maximizing the 
availability of musical works is a 
function of incentives to distributors 
and a function of downstream demand. 
She notes, however, that the variable, 
percent-of-revenue rate structure is 
consistent with agreements in the 
unregulated upstream sound recording 
market, where record companies license 
sound recordings to these same 
interactive streaming services. She 
notes: 


Ironically, given the preference of . . . 
Copyright Owners’ economists for market 
outcomes, . . . they support a proposal that 
would tend to eliminate [REDACTED] 
interactive streaming, which the unregulated 
sound recording side of the market has 
facilitated. [Copyright Owners’] proposal 
would also completely do away with 
percentage-of-revenue rates that form a key 
part of unregulated rates negotiated between 
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149 Justin Kalifowitz, founder and CEO of an 
independent music publisher, testified that 
‘‘[q]uality songwriting cannot be relegated to a part- 
time hobby; it is a calling and a career.’’ Witness 
Statement of Justin Kalifowitz, Trial Ex. 3022, ¶ 14 
(Kalifowitz WDT). 


150 Album sales provided songwriters income 
from ‘‘album cuts,’’ i.e., songs that were not hits, but 
provided royalty income from album sales. In the 
current singles market that dominates download 
sales, hit singles get sold (and provide royalty 
income), but lesser-known tracks generally have 
much lower sales and royalties. 3/23/17 Tr. 2938– 
40 (Herbison). Similarly, interactive streaming 
permits listeners to stream individual songs, even 
if they were released as part of an album. 
Noninteractive streaming of albums is not permitted 
without a waiver of the sound recording 
performance complement. 17 U.S.C. 114(d)(2)(C)(i), 
j(13)(A)). 


151 The Judges do not discount the quality of 
existing songs. Indeed, music publishers continue 
to market the ‘‘old standards’’ to young performers. 
The Judges do not measure availability of creative 
works by looking at music publishers’ profits or by 
counting recycled songs contributing to those 
profits. Maximizing the availability of creative 
works includes, if not focuses on, new creative 
works. 


music labels and interactive streaming 
services. 


Marx WRT ¶ 84 (emphasis added). 
Beyond Professor Marx’s theoretical 


arguments, Dr. Leonard notes that the 
existing (price-discriminatory) rate 
structure that has existed for two rate 
periods. He contends there is no 
evidence that songwriters as a group 
have diminished their supply of musical 
works to the public. In fact, he notes 
that the music publishing sector has 
been profitable throughout the present 
rate period. 3/15/17 Tr. 1120 (Leonard). 


Dr. Leonard is correct that there is no 
evidence in the record that songwriters 
as a group have diminished their supply 
of musical works to the public. No 
participant performed such an empirical 
study. Nevertheless, there is ample, 
uncontroverted testimony that 
songwriters have seen a marked decline 
in mechanical royalty income over the 
past two decades, and that this decline 
has rendered it increasingly difficult for 
non-performing songwriters (i.e., 
songwriters with income from 
songwriting only and not from 
performing or recording music) to earn 
a living practicing their craft. For 
example, Mr. Steve Bogard, a successful 
veteran songwriter from Nashville, 
testified that ‘‘I have written many songs 
that have become hits and continue to 
do so. However, over the past few years, 
my income has not reflected my 
continued success because the 
interactive streaming services are paying 
a fraction of what I earn from physical 
sales and permanent downloads.’’ 
Witness Statement of Steve Bogard, 
Trial Ex. 3025, ¶ 32 (Bogard WDT). Lee 
Thomas Miller, another successful 
Nashville-based songwriter, when asked 
to describe the mechanical royalty 
income he earns from on-demand 
streaming, stated ‘‘[i]t is so insignificant 
that we rarely even scroll down and 
look at the line items. . . . [Y]ou look 
at these numbers of millions of spins 
and then you look at the tens of dollars 
that they pay.’’ 3/28/17 Tr. 3517–18 
(Miller). 


Mechanical royalties play a critical 
role in enabling professional 
songwriters to write songs as a full-time 
occupation.149 Professional songwriters 
have traditionally subsisted on a 
‘‘draw,’’ a periodic advance against 
future mechanical royalties that music 
publishers pay out like a salary. See 3/ 
23/17 Tr. 2931 (Herbison). ‘‘In many 
cases, the advances we pay our 


songwriters are their main source of 
income to cover living expenses, 
allowing them to dedicate as much of 
their time as possible to songwriting 
instead of having to take other work to 
make ends meet.’’ Witness Statement of 
Justin Kalifowitz, Trial Ex. 3022, ¶ 15 
(Kalifowitz WDT). If the mechanical 
royalties from which music publishers 
can recoup advances decrease, so too do 
the advances that music publishers are 
willing to pay out. ‘‘[I]n the non-digital 
era, those draws for brand new writers, 
it wasn’t uncommon for them to be in 
the $20,000, $30,000 range when those 
dollars meant more, 20 years ago. Today 
the standard is $12,000.’’ 3/23/17 Tr. 
2932 (Herbison). 


The decline in royalties has 
diminished some music publishers’ 
willingness to make or continue 
publishing agreements with songwriters: 


The availability of publishing deals has 
significantly decreased. It is alarming that in 
Nashville there are so many fewer 
songwriters than there were just a few years 
ago. Most estimates say that there are less 
than one-quarter of the number of 
professional songwriters than there were just 
10 years ago. Many songwriters in Nashville 
who earned a full-time living from royalty 
payments are no longer signed to publishing 
deals. 


Bogard WDT ¶ 41. Diminished 
availability of publishing deals means 
fewer new songwriters entering the 
profession: 


Publishers cannot afford to sign as many 
songwriters as they did in the past. Music 
publishers typically invested in younger 
writers who might not produce immediate 
results and then recouped their money when 
those writers started earning royalties on 
album cuts. Now, when they do sign writers, 
music publishers increasingly turn to 
recording artist and producer writers, so they 
can hedge their bets with a better chance of 
recordings being released. 


Bogard WDT ¶ 42; see also Witness 
Statement of Liz Rose, Trial Ex. 3024, 
¶ 20 (Rose WDT) (‘‘we used to sign more 
songwriters and give them five or six 
years to hone their craft . . . but we 
can’t afford to do that anymore’’). 
Development of those songwriters who 
are fortunate enough to sign publishing 
deals is also suffering. 


When I first arrived in Nashville, 
experienced and established songwriters 
would invite young, talented songwriters to 
write with them. This was a very 
illuminating experience for the young 
songwriters and helped them grow into better 
professionals. It also gave the established 
writer new ideas and influences. Today, a 
professional non-performing songwriter 
cannot simply try to write a great song alone 
or with co-writers who are also professional 
songwriters, then hope that an artist records 
it. 


Now, an established songwriter cannot 
mentor young songwriters if he or she wants 
to maintain his living. Veteran songwriters, 
such as myself, simply do not have time. 
Instead, I spend three to four days a week 
with young recording artists who already 
have record deals and need help writing their 
songs. These recording artists are sometimes 
very talented songwriters, but it often takes 
the craft and art of the professional writer to 
turn their thoughts into commercial songs. 


Id. ¶¶ 44–45; see also Witness Statement 
of Lee Thomas Miller, Trial Ex. 3023, at 
¶ 6 (L. Miller WDT) (‘‘Publishers can 
simply not afford to ‘develop’ as many 
writers as they once did.’’). 


To be sure, not all of the diminution 
of mechanical royalty income has been 
a result of the shift from physical 
product and permanent downloads to 
streaming. Digital piracy, and the 
unbundling of the album 150 have 
played significant parts in reducing 
songwriter income. See 3/23/17 Tr. 
2937, 2940–41 (Herbison). It is not 
within the Judges’ authority to roll back 
the clock, as it were, and remedy every 
economic force that has diminished 
songwriters’ income over the past two 
decades. Nevertheless, the Judges find 
that the evidence in this proceeding 
supports a conclusion that the existing 
rates for mechanical royalties from 
interactive streaming are a contributing 
factor in the decline in songwriter 
income, and that this decline has led to 
fewer songwriters. If this trend 
continues, the availability of quality 
songs will inevitably decrease.151 


Copyright Owners, principally 
through the rebuttal testimony of 
Professor Watt, argue that Professor 
Marx has made a fundamental error in 
equating the maximizing of availability 
of musical works with a maximization 
of the sum of the producer and 
consumer surplus. Watt WRT ¶ 10. 
According to Professor Watt, ‘‘A better 
understanding of criterion A is that the 
royalty payments should ensure that a 
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152 The record does not address an assessment of 
the advertising interruption cost. Advertising in 
today’s technological environment is often 
informative, especially when it is targeted to 
specific listeners, adding some measure of value, 
rather than cost, to the listener. 


153 This point appears to raise a question: How 
could Copyright Owners and their economic 
experts argue against a rate structure that inures to 
their benefit as well? The answer is: They do not. 
As stated supra, they advocate for a rate set under 
the bargaining room theory, through which 
mutually beneficial rate structures can still be 
negotiated, but not subject to the ‘‘reasonable rate’’ 
and itemized factor analysis required by law. In 
those negotiations, as Dr. Eisenach candidly 
acknowledged, Copyright Owners would have a 


different threat point to use in order to obtain better 
rates and terms. 


plentiful supply of works is forthcoming 
into the future. . . .’’ Id. To accomplish 
that end, Professor Watt argues the rates 
should be set to ensure that ‘‘creators 
are given the correct incentives to 
continue to create and make available 
valuable works.’’ Id. 


Professor Watt argues that even if the 
rates and rate structure are designed to 
maximize consumer and producer 
surplus, that maximization would not 
inform the Judges as to whether that 
result satisfies Factor A. Rather, 
according to Professor Watt 


In effect, a royalty structure is simply a 
way in which producer surplus, once 
created, is shared between the interactive 
streaming firms and the copyright holders, 
but in and of itself, the structure does not 
determine the size of either producer or 
consumer surplus. Consumer surplus and 
producer surplus are both entirely 
determined by the interplay of the demand 
curve for the product in question (here, 
interactive music streaming) and the way the 
product is priced by the interactive streaming 
industry to its consumers. That is, regardless 
of the structure of the royalty payments, the 
‘‘size of the pie’’ is determined by the 
unilateral decisions made by interactive 
streaming firms about their pricing to 
consumers. 


Watt WRT ¶ 11. 
Professor Watt also attempts to de- 


couple the upstream and downstream 
rate structures by analogizing interactive 
streaming to a retail restaurant offering 
of an ‘‘all you can eat buffet.’’ He 
concludes that a retailer, such as an 
interactive streaming service or a buffet 
restaurant, can pay for inputs (musical 
works or food) per-unit while still 
charging an up-front access fee ($9.99 
per monthly subscription or $9.99 for a 
buffet meal). By this analogy, Professor 
Watt purports to demonstrate that 
interactive streaming services do not 
require non-unit royalty rates to serve 
their downstream listeners. Id. ¶ 12. 


Professor Watt asserts that Spotify’s 
claim that listeners to it ad-supported 
service do not pay a marginal positive 
price is inaccurate. He notes that 
listening to advertising that interrupts 
the music imposes a time-related/ 
annoyance cost that the listeners must 
accept.152 This suggests to Professor 
Watt that per-unit pricing (at least in a 
non-monetary manner) indeed is 
possible downstream. Id. ¶ 13. 


Professor Watt further opines that any 
positive marginal cost pricing of songs 
by interactive streaming services on 
subscription plans necessarily would be 


offset by a reduction in the up-front 
subscription price. He suggests that this 
consequence would not necessarily be 
deleterious for the streaming service 
because ‘‘[w]ith the reduction in the 
fixed fee (along with the positive per- 
unit price), it becomes entirely possible 
that consumers who were not initially 
in the market now find it to be in their 
interests to join the market, consuming 
positive amounts of streamed music 
where previously they consumed none.’’ 
Id. ¶ 15. 


In their affirmative case regarding 
Factor A, Copyright Owners argue that 
‘‘availability maximization’’ should be 
considered through the lens of the 
creators, who seek high rates as a signal 
to spur creation and would see low rates 
as a disincentive. 


In undertaking a Factor A evaluation, 
the Judges are cognizant of the double 
meaning of ‘‘availability’’ of creative 
works in a tiered market such as the 
music streaming business at issue in 
this proceeding. On the one (upstream) 
hand, maximizing availability of 
creative works might refer to 
encouraging artists to produce more 
prolifically. On the other (downstream) 
hand, maximizing availability might 
refer to encouraging more entry into the 
music streaming business to maximize 
options for end-users and, presumably 
expand the overall consumption of 
music. The Judges must weigh the 
impact of their rate decisions so as not 
to favor one interpretation of availability 
of creative works over the other. 


With regard to the downstream 
market, the Judges find that Professor 
Marx’s analysis of how a price 
discriminatory model maximizes 
availability is correct. Price 
discrimination not only serves low WTP 
listeners, but it also indirectly serves 
copyright owners, by incentivizing 
interactive streaming services to 
increase the total revenue that price 
discrimination enables. Any seller or 
licensor would prefer to maximize its 
revenue, and a rate structure that will 
effect such maximization thus would be 
the best structural inducement. For 
purposes of applying Factor A, a rate 
structure that better increases revenues, 
ceteris paribus, should induce more 
production of musical works, a result 
that Copyright Owners should desire.153 


By contrast, to equate ‘‘availability’’ 
solely with a higher rate would produce, 
ultimately, a lower surplus. The Judges 
find that Copyright Owners have taken 
a cramped and unrealistic view of 
incentives created by price 
discrimination. Although a per-unit rate 
structure with higher royalty rates might 
have an immediate superficial appeal, 
the consequence will most assuredly be 
lower revenues both downstream and 
upstream. 


The Judges find that the objective of 
maximizing the availability of musical 
works downstream to the public is 
furthered by an upstream rate structure 
that enhances the ability of the 
interactive streaming services to engage 
in downstream price discrimination 
(‘‘down the demand curve,’’ increasing 
revenue for both Copyright Owners and 
the interactive streaming services). 


In sum, the Judges are persuaded that 
Professor Marx’s analysis of Factor A is 
consistent with the purpose of that 
statutory objective and sound economic 
theory. An upstream rate structure 
based on monetizing downstream 
variable WTP will facilitate beneficial 
price discrimination. In turn, that price 
discrimination will allow for more 
affordable access ‘‘down the demand 
curve,’’ making musical works available 
to more members of the public. The rate 
structure determined by the Judges, in 
which both rate prongs monetize 
downstream variable WTP, satisfies 
Factor A. 


Although largely anecdotal and 
unsupported by sophisticated surveys, 
studies, or economic theories, the 
uncontroverted evidence from 
songwriters and publishers should not 
go unheeded. That evidence points 
strongly to the need to increase royalty 
rates to ensure the continued viability of 
songwriting as a profession. The rate 
determined by the Judges represents a 
44% increase over the current headline 
rate, and thus satisfies the Factor A 
objective in this respect as well. 


B. Factors B and C: Fair Income and 
Returns and Consideration of the 
Parties’ Relative Roles 


Factor B directs the Judges to set rates 
that ‘‘afford the copyright owner a fair 
return for his or her creative work and 
the copyright user a fair income under 
existing economic conditions.’’ Factor 
C, instructs the Judges to weigh ‘‘the 
relative roles of the copyright owner and 
copyright user in the product made 
available to the public,’’ across several 
dimensions. 17 U.S.C. 801(b)(1)(B), (C). 
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154 Public utility-style regulation, especially in 
1967 when Congress was working on copyright 
reform legislation, was classic rate-of-return 
regulation. Essentially, the regulator would 
establish the utility’s costs and determine the rate 
charged to customers (or rates charged to different 
customers), sufficient to provide the utility with a 
reasonable rate of return. See generally Decker, 
Modern Economic Regulation at 104 (2014). 


155 See Hearing on S. 597, Subcomm. on Patents, 
Trademarks and Copyrights of the S. Committee on 
the Judiciary (Mar. 20–21, 1967). 


156 Economics experts in the present proceeding 
for both Copyright Owners and the Services 
acknowledge that microeconomic principles (pre- 
Shapley values) do not provide insights as to what 
constitutes ‘‘fairness.’’ See, e.g., 3/30/17 Tr. 3991 
(Gans) (‘‘fairness . . . is not a topic that is sitting 
in an economics textbook somewhere.’’); 3/20/17 
Tr. 1830 (Marx) (‘‘Fairness is not a notion that has 
a unique definition within economics.’’); 1128–29 
(Leonard) (‘‘economists . . . typically don’t do 
‘fair’ ’’); 4/13/17 Tr. 5919 (Hubbard) (‘‘Economists 
aren’t philosophers. I can’t go to the biggest picture 
meaning of ‘fair’. . . .’’). Rather, economists 
attempt to identify ex ante ‘‘fairness’’ by identifying 
fair processes in the workings of and structure of 
markets, in bargaining, and in the efficiency of 
outcomes generated by these processes, although 
their understanding of what constitutes a fair 
‘‘process’’ varies. See, e.g. 3/13/17 Tr. 555 (Katz) 
(‘‘[T]he most useful or practical way of thinking 
about it here was really to focus on whether the 
process is fair’’ . . . [and] a conception that’s often 
used in economics is that a process is fair if it’s . . . 
competitive or the outcome of a competitive market. 
A competitive bargaining process is fair. And so 
that’s the—the central notion of fairness that I used 
here.’’); 3/15/17 Tr. 1129 (Leonard) (‘‘My concept of 
fair . . . and what I think a lot of economists would 
say is that if you have . . . a negotiation between 
two parties and there are no . . . constraints such 
as holdup . . . and there’s no market power . . . 
again I hesitate to use the word, so maybe I’ll put 
it in quotes, would be fair.); Eisenach WDT ¶ 24 (‘‘a 
rate set at the fair market value by definition 
provides fair returns and incomes to both the 
licensee and licensor.’’) 


157 The Shapley approach, named for Nobel 
Memorial Prize winner Dr. Lloyd Shapley, 
represents a method for identifying fair outcomes, 
previously unaddressed in microeconomics. 
Congress did not apply the Shapley value approach, 
perhaps because this methodology, although 
developed in 1953, was not yet widespread in the 
economic literature in 1967. 


158 See supra, section V.D.1. 
159 See supra, section V.D.2. 


160 It is likely the Services have made and will 
make business decisions that defer accounting 
profits. The Judges’ approach offers no criticism of 
the Services’ business decisions; rather, the Judges 
attempt to assure a structure that permits the 
Services’ competitive tactics without penalizing the 
creators of the works they exploit. 


Congress included Factors B and C in 
section 801(b)(1) to establish a legal 
standard for the Judges to use to move 
their determination of new rates for 
existing licenses beyond a strictly 
market-based analysis. In an attempt to 
pass constitutional muster, Congress 
crafted statutory language that 
paralleled public utility-style regulatory 
principles.154 According to 1967 
Congressional testimony, these 
principles were ill-suited for setting 
rates that equitably divided 
compensation for the ‘‘relative roles’’ of 
licensors and licensees in order to 
provide a ‘‘fair’’ outcome.155 However, 
as the parties’ economic experts make 
clear in their approaches to Factors B 
and C in this proceeding, the discipline 
of economics has evolved since Mr. 
Nathan criticized as economically 
impossible any regulatory attempt to 
equitably divide creative 
contributions.156 


In the present proceeding, the parties’ 
economic experts agreed on the 
propriety of joint consideration of 
Factors B and C either through a 
Shapley value analysis or an analysis 


‘‘inspired’’ by the Shapley valuation 
approach.157 See Marx WDT ¶¶ 11–2 
(considering ‘‘a ‘fair return’ according to 
. . . relative contributions (factors B 
and C)’’ because of the use of ‘‘[a]n 
economic interpretation of factors B and 
C . . . a commonly used economic 
approach, the Shapley value, which 
. . . operationalizes the concept of fair 
return based on relative 
contributions.’’); Watt WRT ¶ 22 (‘‘I 
agree with Dr. Marx’s assertion that the 
Shapley model is a very appropriate 
methodology for finding a rate that 
satisfies factors B and C of 801(b); see 
also Gans WDT ¶¶ 65 n. 35, 67 (noting 
the Shapley approach provides for a 
‘‘fair allocation’’ as among input 
suppliers to reflect ‘‘the contributions 
made by each party.’’). The Judges 
concur with this joint analysis. 


The Judges used Shapley analyses to 
derive royalty rates in this 
Determination, and discussed the 
experts’ respective Shapley (or Shapley- 
inspired) models in that context.158 To 
summarize briefly, Professors Marx, 
Gans, and Watt’s analyses all produced 
a lower ratio of sound record to musical 
work royalties than exists under current 
conditions, implying that a fair 
allocation of surplus between those two 
groups would be more even than under 
the current market structure. Professors 
Marx’s and Watt’s Shapley analyses also 
pointed to a lower overall percentage of 
service revenue being directed to 
copyright royalties than exists under the 
current rate structure. Due, in part, to 
her decision to design the model to 
equalize bargaining power between 
copyright owners and users, Professor 
Marx’s model produced lower overall 
royalties for copyright owners than 
Professor Watt’s model. 


The Judges have determined a rate 
that is computed based on the highest 
value of overall royalties predicted by 
Professor Marx’s model and the ratio of 
sound recording to musical work 
royalties determined by Professor Gans’s 
analysis.159 The Judges find that these 
rates are consistent with the experts’ 
analyses and constitute a fair allocation 
of revenue between copyright owners 
and services. The Judges’ analysis with 
regard to Factors B and C demonstrates 
(whether that analysis was undertaken 
as part of the reasonable rate analysis or 


as a separate analysis), that there is no 
basis to depart from the Judges’ 
determination of the reasonable rate 
structure and rates as set forth supra. 


C. Factor D: Avoidance of Disruption 


The last itemized factor of section 
801(b)(1) directs the Judges ‘‘to 
minimize any disruptive impact on the 
structure of the industries involved and 
on generally prevailing industry 
practices.’’ 17 U.S.C. 801(b)(1)(D). In 
Phonorecords I, 74 FR at 4525, the 
Judges reiterated their understanding of 
Factor D, concluding that a rate would 
need adjustment under Factor D if that 
rate 
directly produces an adverse impact that is 
substantial, immediate and irreversible in the 
short-run because there is insufficient time 
for either [party] to adequately adapt to the 
changed circumstance produced by the rate 
change and, as a consequence, such adverse 
impacts threaten the viability of the music 
delivery service currently offered to 
consumers under this license. 


Id. The Judges adopt and apply in this 
Determination the same Factor D test. 


Copyright Owners and Apple 
advocate a complete abandonment of 
the current rate structure. The upshot of 
each proposal is a dramatic swing in 
royalties: Increases under Copyright 
Owners’ proposal and decreases under 
Apple’s proposal. For all the reasons 
detailed in this Determination, the 
Judges do not adopt either of the per- 
unit rate structures these parties 
advocate. The Judges decline to make 
the requested changes in rate structure 
not because the structure is different 
and unfamiliar, but because of the 
dramatic, disruptive effects of the 
proposed per-unit rate structures. 


The Services advocate essentially the 
rate structure that now exists. See SJPFF 
at 1. The Judges’ proposed rate structure 
adopts some attributes of the existing 
rate structure, incorporating the 
economically reasonable features and 
abandoning unsupported features that 
unduly fracture and complicate the rate 
structure. 


The record shows that interactive 
streaming services are failing to realize 
an accounting profit under the current 
structure and nothing the Judges do in 
this proceeding will change the 
Services’ business models to change that 
circumstance.160 The Services remain in 
business and new streaming services 
enter the market despite the existence of 
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161 Copyright Owners argue that the services 
could attempt to cut their non-content costs in 
order to remain sustainable. They suggest that the 
services emulate Sirius XM, which successfully 
reduced its non-content costs as a percent of 
revenue. See Rysman WDT ¶¶ 98–100. However, as 


Spotify’s CFO, Mr. McCarthy notes, Sirius and XM 
(the pre-merger predecessors to Sirius XM) ‘‘nearly 
bankrupted themselves and merged in order to 
survive.’’ McCarthy WRT ¶ 42. Moreover, not only 
were Sirius XM’s content costs lower as a percent 
of revenue, but also its ‘‘costs declined as a 


percentage of revenue as they grew their subscriber 
base. . . . Their costs declined as they achieved 
scale.’’ Id. Once again, the necessity of scale 
remains paramount. 


chronic accounting losses. The Services’ 
inability to become profitable will 
persist based on the record, under 
existing competitive conditions. As Mr. 
Pakman testified: [N]o current music 
subscription service—including 
marquee brands like Pandora, Spotify 
and Rhapsody—can ever be profitable, 
even if they execute perfectly. . . .’’ 
Testimony of David B. Pakman, Trial 
Ex. 696, ¶ 23 n.5 (citation omitted) 
(Pakman WDT). Although Mr. Pakman 
blames the lack of profitability (in part) 
on the level of mechanical royalties, the 
Judges find, based on the Services’ own 
acknowledgement, that the lack of 
profitability is a function of a lack of 
scale (which is another way of 
indicating that market share is divided 
among too many competing interactive 
streaming services). Id. Lowering 
mechanical royalties to provide the 
Services profitability, in the face of the 


acknowledged problem of a lack of 
scale, would constitute an unwarranted 
subsidy to these services at the expense 
of Copyright Owners.161 


Although the Services have indicated 
their ability to withstand short-term 
losses as they compete for scale/market 
share, the record also indicates that 
there is a limit to such losses, however 
imprecise and unknown, beyond which 
services will be unable to attract capital 
and survive until the long run market 
dénouement. As Dr. Leonard testified, 
‘‘[REDACTED] is relevant and suggests 
[REDACTED].’’ Leonard AWDT ¶ 101 
n.151. This testimony reflects the well- 
understood principle that ‘‘[t]here is no 
specific time period . . . that separates 
the short run from the long run.’’ R. 
Pindyck & D. Rubinfeld, 
Microeconomics at 190 (6th ed. 2005). 
Thus, although the Services appear able 
to withstand current rates, a rate 
increase of the magnitude sought by 


Copyright Owners would run the very 
real risk of preventing the services from 
surviving the ‘‘short-run,’’ threatening 
the type of disruption Factor D is 
intended to prevent. 


While the reasonable rate determined 
by the Judges does not present the same 
risk of disruption as the rates sought by 
the Copyright Owners, it does represent 
a not insubstantial increase of 
approximately 44% over the current 
headline rate. In order to mitigate the 
risk of short-term market disruption, 
and to afford the services sufficient 
opportunity ‘‘to adequately adapt to the 
changed circumstance produced by the 
rate change,’’ the Judges will phase in 
the new rate in equal annual increments 
over the rate period. Thus, the rates for 
the 2018–2022 rate period shall be the 
greater of the percent of revenue and 
percent of TCC rates in the following 
table: 


2018 2019 2020 2021 2022 


Percent of Revenue ............................................................. 11.4 12.3 13.3 14.2 15.1 
Percent of TCC .................................................................... 22.0 23.1 24.1 25.2 26.2 


The Judges’ rate structure continues to 
produce an All-In rate, from which the 
portion for the mechanical rights is 
derived. The two rights are perfect 
complements. Without sufficient 
evidence to establish independent 
respective values, any attempt to 
segregate the two could result in 
disruptive unintended consequences. In 
the rate structure the Judges adopt, they 
attempt to ensure that no one of the 
myriad licenses required for the public 
to enjoy broadcast music swallows up 
payment for any other license. 


VII. Terms 
Before enactment of the Copyright 


Royalty and Distribution Reform Act of 
2004, the Register held exclusive 
authority to set terms for use of the 
section 115 compulsory license(s). In 
the 2004 Act, Congress gave the Judges 
authority to set ‘‘reasonable rates and 
terms of royalty payments’’ for section 
115 licenses, as well as terms 
establishing ‘‘requirements by which 
copyright owners may receive 
reasonable notice of the use of their 
works under . . . section [115], and 
under which records of such use shall 
be kept and made available. . . . ’’ See 
17 U.S.C. 115(c)(3)(D), 801(b)(1). The 


Register retained authority to regulate 
‘‘notice of intention to obtain the section 
115 license and requirements regarding 
monthly payment and monthly and 
annual statements of account. . . .’’ See 
Final Order, Division of Authority 
Between the Copyright Royalty Judges 
and the Register of Copyrights under 
Section 115 Statutory License, 73 FR 
48396, 48397 (Aug. 19, 2008) (Register’s 
Rulemaking Opinion). In adopting 
terms, the Judges may adopt ‘‘additional 
terms ‘necessary to effectively 
implement the statutory license.’ ’’ Id. at 
48398. In this Determination the Judges’ 
cleave to the division of authority 
between them and the Register, 
declining to adopt terms any of the 
participants proposed that might 
impinge on the Register’s authority. 


The extant regulations for the section 
115 license have developed over time. 
Participants in prior proceedings crafted 
the regulations to codify the structure 
and terms of their settlements. The most 
recent regulatory amendment occurred 
in November 2017, when record labels 
and Copyright Owners negotiated a 
settlement relating to the use of musical 
works embodied in physical 
phonorecords, permanent digital 


downloads and ringtones, the so-called 
‘‘subpart A’’ configurations. 


With the Judges’ determination to 
change section 115 rate structures and 
to realign service offerings for rate 
purposes, the regulatory terms must 
likewise change. Further, beginning in 
2013–14 with the Web IV determination, 
the Judges launched an initiative to 
simplify copyright royalty regulations, 
by eliminating duplication and, to the 
extent possible, using plain English. The 
regulations codifying the terms of the 
present determination are no exception. 
To standardize the part 385 regulations, 
the Judges begin with a reorganization 
that consolidates all regulations of 
general application in a new subpart A. 


In this Determination, it is not the 
Judges’ intention to change the agreed 
terms for extant subpart A. The Judges 
do, however, move some of the agreed 
subpart A regulations to the new 
subpart A regulations of general 
application. Further, given the changes 
in rate structures effected by this 
determination, the Judges now include 
Music Bundle configurations in the 
same regulatory category as the 
constituent parts of the music bundle, 
viz., physical phonorecords, permanent 
digital downloads, and ringtones. 
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Regulations specific to physical 
phonorecords, PDDs, and ringtones 
adopted by agreement together with 
regulations specific to Music Bundles 
will now appear in subpart B. 


New subpart C includes all streaming 
service offerings that are revenue 
bearing, including offerings that the 
Services market at discounted prices, 
such as annual subscriptions, family 
plans, or student plans. Regulations for 
promotional streams and service 
offerings for which the Licensee 
receives no consideration and that are 
free to the end-user are contained in 
subpart D. 


A. Definitions 


1. Service Revenue 


Participants in the present proceeding 
disagree on the definition of Service 
Revenue to be used in setting a base for 
application of the percent of revenue 
prong in the greater-of rate structure. 
Copyright Owners’ proposed per-unit 
rate structure obviates the need for a 
Service Revenue definition; 
consequently it does not include one. 


Pandora seeks an express exclusion of 
revenue from a Services’ products 
outside the purview of the section 115 
license, e.g., Pandora’s linked concert 
ticket sales app, TicketFly. Pandora PFF 
84. Pandora also seeks to expand the 
current deduction from gross revenues 
for the costs associated with producing 
advertising revenue by permitting a 
similar deduction for such costs of 
doing business as credit card fees, app 
store fees, and carrier service billings. 
Id. PFF 85; see Herring WDT ¶ 63. 
Interestingly, Amazon joins in this 
request even though Amazon 
[REDACTED]. See Amazon PFF ¶ 107 
(and record citations therein). 


For the Judges, it is almost axiomatic 
that revenues from product offerings 
unrelated to the section 115 license 
should not be included in the revenue 
base for calculation of section 115 
royalties. On the other hand, the section 
115 revenues should not be diminished 
by such costs of doing business as 
paying app store and carrier service fees 
and commissions or credit card fees. 
The Judges will retain the cost-of- 
revenue-production deduction for 
marketing to create advertising revenue 
but decline to deduct other 
administrative costs from the revenue 
base. 


Amazon and Pandora also ask for 
adjustments to per-subscriber 
calculations to accommodate 
discounted service offerings, such as 
discounted annual subscriptions, family 
plans, and student accounts. See, e.g., 
Amazon PCL ¶¶ 36–39; Pandora PFF 


¶ 83. The rationale offered by the 
Services is that discounts for a family 
group or for a student build the ultimate 
customer base, by orienting the 
discounted service users to their 
particular formatting and increasing 
user comfort and convenience. Id. 
Copyright Owners urge the Judges to 
require the Services to pay the same 
royalty rate for discounted offerings as 
they pay for full-price subscription 
offerings. 


Relying on their rationale for choosing 
a percent-of-revenue rate structure 
rather than a per-unit rate structure, the 
Judges recognize that the Services are, to 
some extent, focusing more on growth of 
market share than growth of revenue. 
But the Judges also recognize that 
marketing reduced rate subscriptions to 
families and students is aimed at 
monetizing a segment of the market 
with a low WTP (or ability to pay) that 
might not otherwise subscribe at all. 
The Services, as they work toward 
profitability, are likely to continue to 
market aggressively to users with the 
WTP full subscription prices and to 
monetize other users in hopes of getting 
them into the ‘‘funnel’’ for full-price 
subscriptions. 


2. Fraudulent Streams 
Apple, Google, Pandora, and Spotify 


seek inclusion of a definition of 
‘‘fraudulent streams’’ in the section 115 
regulations to avoid royalty payments 
for them. Google proposes defining a 
fraudulent stream in terms of the origin 
of the request with an alternative 
quantitative limitation. See Google Inc.’s 
Amended Proposed Rates and Terms at 
3. Spotify combines the two criteria. See 
Spotify’s PFF/PCL at 115. Apple revised 
its original quantitative definition to a 
reasonableness determination delegated 
to the Service. See Apple Inc. Proposed 
Rates and Terms at 2. 


In light of technological developments 
that permit non-human streaming of 
sound recordings for purposes other 
than consumer listening, the Judges 
concur that these non-consumer streams 
should not be counted in determining 
the allocation of royalties. Accordingly, 
a definition of Fraudulent Stream is 
appropriate. The Judges conclude that 
the definition should establish a 
quantitative measure, removing the 
subjective determinations of the various 
Services from the equation. 


3. Royalty-Bearing Streams 
Apple led the Services in asking for 


a definition of ‘‘Play’’ that eliminates 
from any per-play calculation a stream 
lasting fewer than 30 seconds. Apple 
contends including these partial plays 
are not indicative of true consumer 


demand. See Ghose WDT ¶¶ 54, 60. Mr. 
Vogel, testifying for Spotify asserted that 
counting streams of under 30 seconds 
affords a substantial windfall to 
Copyright Owners. Written Rebuttal 
Testimony of Paul Vogel, Trial Ex. 1068, 
¶ ¶ 39–40 (Vogel WRT). Pandora and 
Spotify join in the request to add a 30- 
second threshold to the definition of 
‘‘Play.’’ Apple contends that the time 
threshold is a feature of [REDACTED]. 
Apple PFF ¶ 240. Copyright Owners 
argue against the proposal arguing that 
the definition for section 115 should 
align with that adopted for 
noninteractive streaming licenses under 
section 114. 


The Judges’ rate structure in this 
proceeding does not stand on a per-play 
base. Nonetheless, the section 115 
regulations must clarify that allocation 
of mechanical royalties is based on the 
relative number of plays of a Copyright 
Owners’ works. Copyright Owners 
advocate for a per-unit rate structure 
that reflects demand. The Judges cannot 
find that a partial play of a work 
signifies consumer demand; in fact, a 
skip-though might indicate just the 
opposite consumer conclusion. The 
Judges adopt the definition of ‘‘Play’’ 
that exempts streams of under 30 
seconds for tracks that are, in their 
entirety longer than 30 seconds. 


4. Pass-Through Licenses 


The extant regulations provide 
alternative measures in the calculus for 
finding the greater-of all-in royalty pool 
or, in some instances, the measure of the 
lesser-of prong to be used to determine 
the greater-of royalty pool. The 
difference is in the percent-of-TCC 
depending on whether the record 
company’s licenses are ‘‘pass-through’’ 
or not. The parties offered minimal 
evidence on the topic. Pandora 
proposed to eliminate the distinction as 
‘‘unnecessary.’’ Pandora PFF ¶ 79. 
Pandora’s conclusion is consistent with 
Professor Eisenach’s observation that 
the pass-through rate is rarely used. 
Eisenach WDT ¶ 82 n.67. 


The Judges find the separate pass- 
through TCC rate is unnecessary and 
decline to include one in the 
regulations. 


B. Offerings 


1. Limited Downloads and Interactive 
Streaming 


The Judges do not alter definitions 
identifying Limited Downloads and 
Interactive Streaming, as the settling 
parties defined those service offerings in 
the 2012 Settlement. The Judges do, 
however, add other offering 
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162 ‘‘Mixed service bundles’’ are a product 
package that includes music access together with a 
non-music product, such as Internet services. A 
‘‘music bundle’’ refers to packaging different music 
access configurations in a single music sale for a 
single price, such as authorizing a PDD with the 
purchase of a CD. 


163 The Judges heard no testimony regarding ad- 
supported locker services, but to the extent they 
exist, the conclusions for subscription paid locker 
services apply equally to ad-supported locker 
services. 


configurations to those configurations to 
enlarge the rate category. 


2. Mixed Bundles 


In the current regulations based on 
the 2012 Settlement, mixed service 
bundles regulated in current subpart C 
and are differentiated from music 
bundles in the same subpart. Compare 
37 CFR 385.21 (definition of ‘‘mixed 
service bundle’’) with id. (definition of 
‘‘music bundle’’).162 The rate structures 
for the two bundle types, with one 
exception, and the rates for the two 
bundle types are identical. The 
difference between the bundle 
calculations occurs at the final step, 
allocation of the payable royalty pool. 
For mixed service bundles, the payable 
royalty pool is allocated to musical 
works rightsholders on the basis of 
relative number of plays. For music 
bundles, which include up to three 
service configurations, the payable 
royalty pool is subdivided by 
configuration (CD, PDD, ringtone) and 
the per-play allocation is calculated for 
each configuration separately. 


Copyright Owners proposed 
combining regulations for mixed bundle 
offerings with the regulations for their 
component parts. The Judges conclude 
that the differences in kind between 
mixed offerings including streaming and 
a mixed music offering including only 
currently regulated configurations are 
sufficient to separate them. Mixed 
bundles will be subject to the streaming 
rate structure, with allocation allowed 
based on the relative values of music 
streaming and any other bundled 
offering. 


3. Music Bundles 


The Judges now include Music 
Bundles with the regulations adopted 
for physical phonorecords, permanent 
downloads, and ringtones—the three 
potential components of a ‘‘music 
bundle.’’ Each separate offering within 
the bundled configuration shall be 
subject to the rate agreed by the parties 
that proposed the subpart A settlement, 
as applicable to that component part. 


4. Lockers 


In the existing regulations, Paid 
Locker Services and Purchased Content 
Locker Services are both royalty-bearing 
configurations. In the present 
proceeding, the only evidence regarding 
locker services was expository. To the 


extent Services offered a purchased 
content locker service, the evidence was 
that those Services are exiting the arena. 
For example, Apple described its 
Purchased Content Locker Service as a 
non-remunerative service that it is 
phasing out and no longer marketing. 
See, e.g., Apple PCL 52. 


For Purchased Content Locker 
Services that do not generate revenue 
for the Service, no royalty should 
accrue. For Paid Locker Services, a 
Service receives subscription 
payments 163 and subscription revenues 
for those offerings are part of the service 
revenue to which the percent-of-revenue 
calculation applies. 


5. Family and Student Plans 


The Judges adopt here a greater-of rate 
structure that measures a percent of 
service revenue against a percent of 
TCC. The basic rate calculations are 
straightforward. The Judges also adopt a 
Mechanical Floor for Offerings that 
currently have a Mechanical Floor 
alternative. In the present proceeding, 
the Judges adopt a Mechanical Floor for 
certain configurations. For purposes of 
determining that minimum rate, should 
the need ever arise, the parties ask for 
clarification regarding subscriber 
counts. 


The Services presented evidence of 
three subscription variations: 
Discounted annual subscriptions, family 
subscriptions, and student 
subscriptions. A discounted annual 
subscription is no different from any 
subscription for purposes of calculating 
the per-subscriber minimum mechanical 
rate. 


As an example, Spotify proposed, 
albeit for a different purpose in a 
different rate structure, that family 
accounts be treated as 1.5 subscribers 
per month and student accounts be 
treated as .5 subscriber per month. See, 
e.g., Spotify Second Amended Proposed 
Rates and Terms at 16. Copyright 
Owners’ rate proposal is based not on 
subscribers, but on end users, which 
they define to include any person who 
streams at least one play during an 
accounting period, apparently without 
regard to that user’s subscription status. 


For purposes of calculating a 
Mechanical Floor rate, the Judges adopt 
the Services’ proposal, in the form 
articulated by Spotify. Family accounts 
are to be counted as 1.5 subscribers and 
student accounts are to be counted as .5 
subscriber. 


6. Unremunerated Offerings 


No party in this proceeding offered 
evidence or argument against 
continuing the zero royalty rate for 
promotional streams, as they are defined 
in the regulations. The Judges accept the 
agreed definition in the extant 
regulations, with substantial editing to 
eliminate unnecessary complexity, and 
adopt the agreed zero rate for 
promotional streams. 


In addition, the Judges include in the 
new subpart D regulations other 
offerings for which a Service receives no 
remuneration. Free trial subscriptions 
and purchased content locker services 
that are free to the user and not 
associated with any revenue (such as 
advertising revenue) bear a royalty rate 
of zero. 


C. Reporting and Auditing 


Among the areas open to the Judges 
for rulemaking are notice and 
recordkeeping, to the extent the Judges 
find it necessary to augment the 
Register’s reporting rules. The Judges’ 
regulations must be supported by record 
evidence and may include guidance on 
how payments are made and when, 
accounting practices, audits, and 
acceptable deductions from royalties. 
See Register’s Rulemaking Opinion at 
48398. With respect to the section 115 
licenses, the Register’s regulations 
address licensees’ Notice of Intent to 
obtain a section 115 license, details of 
the licensees’ monthly payments, and 
specifications for licensees’ monthly 
and annual Statements of Account. Id. 
at 48397. 


In the present proceeding, the parties’ 
proposed terms by and large described 
rate structures and calculations of 
payable rates. Given the rate structure 
the Judges adopt, many of the parties’ 
proposed terms are inapplicable. Some 
participants did propose rule changes 
that are appropriate even with the new 
rate structure and that would 
appropriately augment the Register’s 
rules. In some instances, however, the 
parties’ regulatory proposals are 
proffered as part of their legal argument 
but are not supported by factual 
evidence in the record. 


The Judges include in the part 385 
regulations provisions that augment the 
part 210 statement of information 
Services must record and retain with 
regard to promotional and trial 
streaming offerings. The Judges decline 
to adopt other changes to part 210 
requested by Spotify. The Judges will 
forward those change requests to the 
Register of Copyrights for such 
consideration as the Register deems 
appropriate. 
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164 Passage of the Hatch-Goodlatte Music 
Modernization Act (MMA) introduces further 
changes in the administration of the section 115 
license. Under the MMA, the Register and the 
Judges are required to make sweeping changes to 
applicable regulations. Rather than attempt to adapt 
the regulations the Judges adopt based on the record 
before them in this proceeding, the Judges will 
engage in a notice and comment rulemaking 
procedure to conform all affected regulations to the 
provisions of the MMA. 


165 ‘‘TCC’’ is shorthand for ‘‘Total Content Cost,’’ 
the cryptic industry terminology used to measure 
royalties paid by interactive streaming services to 
music publishers for musical works, as a percent of 
these services’ payment to record companies for 
sound recording licenses. 


166 As this Dissent was initially written, the 
Majority Opinion was not final and therefore the 
page citations had been left blank. Page numbers are 
now included. 


167 However, Google proposed rates that were 
well below the rates adopted by the majority. See 
GPFF ¶ 4 (proposing the greater of 10.5 percent of 
service revenue or 15 percent of TCC). In the event 
these rates are deemed too low by the Judges (as has 
occurred), Google requests that the Judges abandon 
this structure and adopt instead the 2012 rate 
structure, because that structure ‘‘still adhere[s] to 
the Sec. 801(b) factors by setting sustainable, fair 
rates that would not disrupt the industry.’’ Id. ¶ 8. 


D. Late Fees 


The Act expressly authorizes the 
Judges to include in a determination 
‘‘terms with respect to late 
payment . . .’’ provided the late 
payment terms in no way interfere with 
other rights or remedies of copyright 
holders. 17 U.S.C. 801(c)(7). In the 
extant regulations, only subpart A 
contains a provision for late fees. The 
Judges did not previously include late 
fee provisions in prior subparts B and C 
because the settling parties did not 
include those provisions. In the present 
proceeding, Copyright Owners asked the 
Judges to adopt late fee provisions for 
all royalty payments. Copyright Owners 
contend that adding the late fee 
provision to all section 115 royalties 
simply ‘‘clarifies’’ the intention of the 
parties that settled on rates and terms in 
2012. 


The Judges cannot divine the 
intentions or missed opportunities of 
parties not before them. On the other 
hand, the Judges are aware that section 
115 establishes a royalty due date and 
assigns to the Register of Copyrights 
authority to develop regulations 
detailing payment procedures. See 17 
U.S.C. 115(c)(5). Rate terms under other 
sections of the Act require licensees to 
pay a late fee, if warranted. The Judges 
see no reason for Copyright Owners to 
receive late fees for ‘‘subpart A’’ 
activities, but forego late fees for other 
licensed activities. A late fee provision 
is now included in the subpart 
containing regulations of general 


application and applies to all section 
115 royalties. 


E. Part 210 Regulations 


The Register’s rules are codified in 
part 210 of 37 CFR. The Judges decline 
to adopt proposed changes that 
encroach on the settled part 210 
regulations. The Judges defer to the 
Copyright Office for terms that are the 
responsibility of and under the 
authority of the Register of Copyrights. 


VIII. Conclusion 


The section 115 phonorecords license 
has a long history. Application of the 
license has changed significantly as the 
methods of musical works delivery have 
evolved.164 While the current market, 
increasingly dominated by digital 
streaming, cannot be characterized as 
immature, it cannot either be 
characterized as stable. 


Determination of royalty rates and 
terms for the section 115 license is 
complex and arduous, and reasonable 
people can differ as to the best 
approach—as evidenced by the issuance 
of a dissenting opinion in this 
proceeding. Judge Strickler’s dissent 
follows this majority opinion and the 
regulatory terms codifying the 
Determination are set out below this 
SUPPLEMENTARY INFORMATION section. 


In this market, with the evidence 
before them, the Judges have attempted 
to establish royalty rates and terms that 
compensate songwriters and music 
publishers and offer to licensees 
appropriate returns and incentives for 


continued development. The rates and 
terms established in this Final 
Determination shall supplant existing 
rates and terms effective as of January 1, 
2018. 


The Register of Copyrights may 
review the Judges’ Determination for 
legal error in resolving a material issue 
of substantive copyright law. The 
Librarian shall cause the Judges’ 
Determination, and any correction 
thereto by the Register, to be published 
in the Federal Register no later than the 
conclusion of the 60-day review period. 
Suzanne M. Barnett, 
Chief Copyright Royalty Judge. 
Jesse M. Feder, 
Copyright Royalty Judge. 
Dated: November 5, 2018 


DISSENTING OPINION OF 
COPYRIGHT ROYALTY JUDGE DAVID 
R. STRICKLER 


I respectfully dissent from the 
Majority Opinion, for the reasons set 
forth below. 


II. The Majority Opinion Lacks an 
Adequate Basis in the Record 


A. The Rate Structure Adopted by the 
Majority was not proposed during the 
Proceeding. 


The Majority Opinion establishes an 
all-in rate and rate structure for 
performances and mechanical 
reproductions, equal to the greater of the 
percent of total service revenue and 
Total Content Cost (TCC), as set forth in 
the following table: 


2018 
(percent) 


2019 
(percent) 


2020 
(percent) 


2021 
(percent) 


2022 
(percent) 


Percent of Revenue ............................................................. 11.4 12.3 13.3 14.2 15.1 
Percent of TCC 165 ............................................................... 22.0 23.1 24.1 25.2 26.2 


See Majority Opinion, supra at 1.166 
The Majority does not deny that this 


rate structure was never proposed by 
any party during the proceeding. In fact, 
this rate structure was only proposed 
after the hearing, when the record had 
already been closed. More particularly, 
this rate structure was proposed post- 
hearing by Google, Inc. (Google) in an 
amended rate proposal, which Google 
supported in its Proposed Findings of 


Fact and Conclusions of Law (GPFF). 
See GPFF ¶ 4.167 (However, the majority 
expressly asserts that, although they 
selected this rate structure after 
consideration of Google’s post-hearing 
amended rate proposal, they ‘‘did not 
rely’’ on Google’s post-hearing proposal. 
Majority Opinion at 37 n.39) 


The fact that the two prongs in this 
rate structure were not combined as the 
only two parts of a rate structure 


proposed by any party during the 
hearing is critical. The gravamen of this 
proceeding was the issue of how to 
combine different proposed rate prongs 
(and discard others) in order to establish 
a rate structure that meets the statutory 
requirements that the structure be 
‘‘reasonable’’ and that it address the four 
itemized statutory objectives. See 17 
U.S.C. 801(b)(1). The majority has 
selected two rates that, although parts of 
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168 A party is entitled to ‘‘revise its . . . requested 
rate at any time during the proceeding up to, and 
including, the filing of the proposed findings of fact 
and conclusions of law.’’ 37 CFR 351.4(b)(3). 
However, nothing in the regulations permits the 
amendment to create a new rate structure that was 
not supported by the evidence at the hearing. 
Otherwise, a party could subvert the entire 
adversarial process by inserting a new proposal 
after the record had closed. 


169 Tying the section 115 mechanical license 
royalty to another rate is analogous to what a 
country does when it adopts a ‘‘currency board,’’ 
giving up its own sovereignty over the value of its 
currency by tying it to the value of another 
currency. Here, the majority has relinquished its 
‘‘sovereignty’’ over the setting of rates over the five 
year rate term, 2018–2022. 


other proposals made during the 
proceeding, were never combined in 
this manner during the hearing. Because 
it is the combination of rates that is 
crucial, the majority erred by plucking 
two rates from the record, combining 
them post-hearing, and then wrongly 
declaring that this ‘‘mash-up’’ was 
actually based on the record. 


Copyright Owners filed a post-hearing 
submission that calls these matters to 
the Judges’ attention, in connection with 
Google’s identical rate structure 
contained in its amended rate proposal 
submitted after the record had 
closed.168 Copyright Owners’ Reply to 
Google’s Proposed Findings of Fact and 
Conclusions of Law (CORPFF-Google). 
In their submission, Copyright Owners 
correctly noted the absence of an 
evidentiary record to support the 
combination of a percent-of-revenue rate 
and a TCC rate. See CORPFF-Google at 
p. 2 (‘‘Google’s new proposal is not only 
unsupported by any evidence, it is 
divorced from the evidence in the 
record [and] neither Dr. Leonard 
[Google’s expert witness] nor any other 
expert opined on the new proposal, let 
alone provide a basis for assessing its 
reasonableness.’’). As a substantive 
matter, Copyright Owners describe this 
mix-and-match rate structure as a 
Frankenstein’s Monster. Id. at pp. 2, 17. 
Using a different analogy, they argue 
that this jury rigged rate structure is 
nothing more than an unlitigated, post- 
hearing selection of one rate from 
‘‘Column A’’ and another from ‘‘Column 
B.’’ Id. at p. 15. 


Because this particular rate structure 
was not proffered at the hearing, the 
parties had no ability to mount a 
challenge to it during the proceeding. 
The statute and the Judges’ regulations 
set forth in detail how the parties must 
present evidence, testimony and 
arguments. See 17 U.S.C. 803(b)(6); 37 
CFR 351.1 through 351.15. At the 
hearing in this proceeding (as in all rate 
proceedings), the parties submitted 
detailed written testimonies, engaged in 
extensive direct and cross-examination 
of witnesses, including expert economic 
witnesses, who supported and attacked 
the rate proposals made a part of the 
record. It must come as quite a shock 
when, after all that testimony, evidence 
and analysis has been presented, the 
majority decides to ignore the parties’ 


rate proposals presented at the hearing 
and create a new combination that no 
party had presented. I do not think the 
majority can overcome this problem by 
relying on the fact that the two elements 
of the majority’s new rate structure 
appeared in different rate proposals, 
because, again, the key issue in this 
proceeding was how to establish a rate 
structure that combined various rate 
prongs. 


This shock to the parties is not 
speculative, and the inappropriateness 
of using an amended rate proposal to 
inject untested rate structures was 
clearly articulated by Copyright Owners’ 
counsel at oral argument. As counsel 
explained: 


[Google] decided it would be a good idea 
to give you something simple. . . . I agree 
that they are allowed to change their 
proposal, but when I talk about the inability 
to address all the depth, no one has been able 
to analyze it. They haven’t run numbers, 
right? There are no forecasts for this 
proposal. [N]o one has been able to test out 
what this proposal would do. So that’s why 
I say it is difficult to address it all because 
we weren’t given an opportunity to have our 
experts test out the structure. 


6/7/17 Tr. 6275–76 (Copyright Owners’ 
Closing Argument). 


The majority’s error in creating and 
adopting its own rate structure 
(identical in structure to Google’s post- 
hearing structure) has created a real risk 
of economic harm that the parties were 
not able to address at the hearing. As 
discussed below, this risk of harm 
extends not only to Copyright Owners, 
but also to the interactive streaming 
services, a fact acknowledged by Google, 
the proponent of this rate structure, as 
explained below. 


B. The Majority Opinion Causes Injury 
to Licensees and Licensors 


1. Injury to Licensees (the Services) 
The crucial aspect of the majority’s 


rate structure, absent from any rate 
proposal presented at the hearing, is the 
use of an uncapped TCC prong in a 
greater of rate structure. Because the 
TCC prong will be triggered when it is 
greater than the percent-of-revenue 
prong, the mechanical royalty rate will 
be determined by reference to whatever 
rate has been established by the record 
companies for sound recording 
royalties. However, it is undisputed that 
the record companies, by statutory 
design, have the unfettered legal ability 
to set their sound recording royalty 
rates, allowing them to exercise their 
economic power to demand rates that 
embody their ‘‘complementary 
oligopoly’’ status, as previously 
described by the Judges. See Web IV, 81 
FR 26316, 26333–34 (May 2, 2016). 


Accordingly, whenever the record 
companies demand and obtain a higher 
sound recording royalty rate, under the 
majority’s rate structure, the services’ 
section 115 mechanical royalty rate 
must increase as well.169 


Although it proposed such a 
structure, Google candidly identified 
this exact risk arising from an uncapped 
TCC. Specifically, Google 
acknowledged: 


Having no cap on TCC . . . leaves the 
services exposed to the labels’ market power, 
and would warrant close watching if adopted 
. . . . 


Google PFF ¶ 73 (emphasis added). But 
obvious and crucial questions arise: 
Who would do the ‘‘watching’’? When 
would such watching occur? Congress 
directed the Judges to be the 
‘‘watchers,’’ and Congress instructed 
that the ‘‘watching’’ should occur only 
through rate proceedings, scheduled at 
specified intervals. The majority has not 
adequately addressed Google’s candid 
warning as to the risk of an uncapped 
TCC, to the extent it has even addressed 
the issue at all. 


The injury to the services from the 
majority’s uncapped TCC rate structure 
is easily demonstrated. For example, as 
discussed infra, the unregulated sound 
recording royalty rate charged to 
interactive streaming now ranges from 
approximately [REDACTED] % TO 
[REDACTED] % of total service revenue. 
With a TCC of 26.2% (the majority’s 
TCC rate in 2022) the TCC prong would 
equal as much as [REDACTED] % (i.e., 
[REDACTED]). However, if the 
unregulated record companies 
demanded 70% of revenue as sound 
recording royalty payments, the 
mechanical rate would then rise to 
18.34% (i.e., .70 × .262). This would be 
a [REDACTED] % increase in the 
mechanical rate, arising from the 
exercise of the absolute discretion and 
self-interest of the record companies. 
Moreover, the total royalty cost to the 
service paying these royalties would be 
[REDACTED] %, leaving the service 
with only [REDACTED] % of revenue to 
fund the rest of its operations. 


It is important to distinguish the TCC 
rate in the 2012 benchmark, advocated 
in this Dissent, with the TCC rate in the 
Majority Opinion. Under the 2012 
benchmark, the TCC is capped in a 
‘‘lesser of’’ prong, such that, if the prong 
in which the TCC is set forth should be 
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170 It may be the case that sound recording rights 
and the musical works rights should be placed on 


an equal regulatory (or deregulatory) footing. 
However, that is the role of Congress, not the 
Judges, and the Judges cannot fix the disparity in 
the regulatory structure by simply ceding to the 
record companies the power to set mechanical 
royalty rates (And even if the Judges could 
accomplish this, they certainly could not do so 
absent a record, and after the record had closed). 


triggered, it generally cannot exceed a 
specified per-subscriber rate, thus 
placing a limit on the reliance on the 
effect of the record companies’ market 
power. See, e.g., 37 CFR 385.13(a)(2) 
and (3). This has been a tradeoff the 
services have been willing to accept, 
because they have agreed to settlements 
in 2008 and again in 2012 incorporating 
this constrained use of TCC. However, 
they never accepted a complete deferral 
to the sound recording rate as an 
uncapped measure of the mechanical 
rate for all tiers of service. 


The majority apparently responds to 
this problem of record company 
influence and market power with a 
figurative shrug. First, the majority 
concedes that Google’s expressed 
concern is ‘‘true,’’ but irrelevant, 
because the record companies could put 
the services out of business with high 
rates at any time, even without the 
imposition of the TCC prong. Majority 
Opinion, supra at 35 n. 75. But this 
point ignores the fact that, at present, 
the record companies do not have to be 
concerned with a reduction of their 
royalties because of the linking of those 
royalties to the mechanical license 
royalties. That is new and, as explained 
infra, the record companies may decide 
to keep their rates high despite the 
increase in mechanical rates, or decide 
it is in their interest to avoid a reduction 
in royalty revenue by creating a 
completely different paradigm for 
streaming, by which the record 
companies move the streaming service 
in-house and effectively destroy the 
existing services. Is this speculative? Of 
course it is, but that is precisely the 
problem. As Copyright Owners’ counsel 
stated in closing argument, and as 
Google intimated in its post-hearing 
filing, the potential impact of the record 
companies’ responses to such a rate 
structure, given their market power, 
needed to be tested at the hearing, 
which, of course, it was not. 


Then, in what may reasonably be 
characterized as a combination of 
naiveté and wishful thinking, the 
majority notes that the parties simply 
‘‘must . . . trust in the rational self- 
interest of the market participants.’’ Id. 
at 36 n.75. But Congress delegated the 
authority to set mechanical royalty rates 
to the Judges and, as noted in both the 
Majority Opinion and this Dissent, the 
section 801(b)(1) standards and 
objectives are not to be determined 
simply by reference to the market, let 
alone by a referral to a market actor 
economically adverse to the parties in 
this proceeding.170 


2. Injury to Licensors (Copyright 
Owners) 


The Majority Opinion’s rate structure 
would jeopardize Copyright Owners as 
well, as they note in their post-hearing 
filing in response to Google. In that 
reply, Copyright Owners take note of the 
new risks—unaddressed at the 
hearing—that they would face under 
such a structure: 
—record companies could acquire the 


streaming services, and then set low 
internal sound recording royalty rates 
(transfer prices) that would amount to 
‘‘sweetheart’’ deals intended to diminish 
the royalties paid to Copyright Owners; 


—services could start their own record 
companies, and then engage in the same 
transfer pricing/’’sweetheart’’ deals that 
include low sound recording royalties; 


—record companies could grant sound 
recording licenses in exchange for equity 
interests in services (short of outright 
acquisition) and then agree to accept lower 
royalty rates than would exist in the 
absence of the equity payments, thus 
reducing mechanical license royalties. 


CORPFF-Google at pp. 2–3, 24, 40, 44. 
Also of great importance to Copyright 


Owners, a rate structure limited to a 
percent of revenue or a TCC rate does 
nothing to protect Copyright Owners 
from the potential displacement, 
deferment, bundling or attribution 
indeterminacy of a revenue-based 
structure. That is, even a TCC prong is 
a revenue-based prong, but under that 
prong the task of calculating ‘‘revenue’’ 
is delegated to the record companies, 
over whom the Judges have no control. 


Google claims that its proposed 
structure (and, by extension, the 
majority’s structure) does protect against 
the problems that can arise under a 
revenue-based royalty. GPFF ¶¶ 67, 72 
(‘‘Because record labels will always 
protect their own interest, this prong 
ensures that, through that process, they 
also protect the interest of Copyright 
Owners . . . . Today, Copyright 
Owners still recognize the virtue of the 
TCC structure in protecting their 
interest . . . .’’). 


However, Copyright Owners rightly 
note that they obtain no legal protection 
under such a TCC prong. In making this 
argument regarding displacement and 
deferral of revenue, Copyright Owners 
lay out comprehensively all the 
problems inherent in an uncapped TC 
prong set in a greater of rate structure, 
such as adopted in the majority opinion: 


The notion that Google’s TCC prong will 
provide protection from revenue gaming, 
deferral and displacement, and other revenue 
prong problems is unsupported and 
speculative. Relying on just the TCC to solve 
those admitted problems leaves the 
Copyright Owners’ protection from such 
problems entirely outside the statute . . . . 
[REDACTED] are what protects the Copyright 
Owners from price-slashing by the services. 
What is left unanswered . . . is . . . how can 
it be reasonable to ask the Judges to set a rate 
that does not itself provide for a fair return 
. . . but simply puts the Copyright Owners’ 
fair return in the hands of the labels to 
negotiate terms that will adequately protect 
the publishers and songwriters as well? The 
labels do not have a mandate to ensure that 
the Services provide a fair return to the 
Copyright Owners, and cannot be directed to 
ensure such. Indeed, labels may not have the 
same incentives as songwriters and 
publishers to negotiate such protections in 
their deals. To wit, a label could make an 
agreement with a service that includes only 
a revenue prong in exchange for equity or 
some other consideration that it may never 
include in the applicable revenue subject to 
the TCC. . . . [W]hat if Google purchased one 
or more record labels and did not have to pay 
any label royalties? Or what if Spotify chose 
to avail itself of the compulsory license to 
create its own master recordings embodying 
musical works—which it is already doing 
[COPFF ¶ 396]—and chose to compensate 
itself for its use of the master recordings on 
a sweetheart basis (or not at all)? Or what if 
one or more labels decided to enter the 
interactive streaming market and did not 
have to pay themselves royalties? In each 
case, the Copyright Owners’ protection—the 
protection that the Services admit the 
Copyright Owners need and is provided by 
the TCC—would be gone. 


CORPFF-Google at 39–41 (emphasis in 
original). 


I cannot improve upon Copyright 
Owners’ statement of the problems they 
face from an uncapped TCC rate prong 
in a greater of structure. 


The majority however dismisses this 
argument, stating (as noted supra) that 
they do not rely on ‘‘Google’s revised 
rate proposal.’’ Majority Opinion at 37 
n.39. However, that response misses the 
point: Google’s argument is the same as 
the majority’s argument with regard to 
rate structure. Because one is deficient 
as a consequence of not having been not 
presented and tested at the hearing— 
failing to afford the parties the ability to 
cross-examine witnesses and present a 
rebuttal case—then the other is deficient 
as well. 


C. The Majority Misunderstands the 
Record 


The majority pins its novel rate 
structure not on any party’s proposals, 
but rather on the direct mechanical 
license agreements entered into 
[REDACTED] and a single license 
entered into by a non-participant and 
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171 There is no record evidence that Microsoft 
continues to operate an interactive streaming 
service. 


172 I note that Google’s economic expert, Dr. 
Leonard, did not testify in support of the rate 
structure for which the majority and Google have 
advocated for the first time post-hearing. In fact, he 
opined that the 2012 rate structure (without the 
Mechanical Floor) was the best rate structure for the 
2018–2022 rate period. 


173 The Shapley value approach is described in 
more detail, infra. 


174 I will return to this crucial assumption 
presently. 


175 Another Shapley value expert for Copyright 
Owners, Professor Gans, does not concede that the 
‘‘see-saw’’ effect will occur. Rather, he testified that 
the services might simply raise downstream prices 
or pay the higher royalties out of higher profits 
(which to date do not exist). Gans WRT ¶ 32. This 
opinion only underscores the tenuous nature of the 
see-saw hypothesis. 


176 The record companies would have to accept 
substantial losses in royalty income. According to 
the RIAA, interactive streaming revenues for 2015 
totaled $1.604 billion. See Marx WDT ¶ 153 & App. 
B.1.b (citing RIAA figures). The extent of this 
assumed loss by record companies, absent any 
evidence, makes the assumption of the see-saw 
effect completely unreasonable. 


peripheral licensee, Microsoft.171 See 
Majority Opinion, supra, at 34. 
However, the majority recognizes that 
many other interactive streaming 
agreements with music publishers 
contain different rate structures, 
including the rate structure consistent 
with the 2012 benchmark. Id. 


But the majority’s rationale for relying 
on the [REDACTED] (and Microsoft) 
agreements to support its rate structure 
is bewildering. The majority, relying on 
the testimony of Dr. Leonard, writes that 
the ‘‘marketplace supports a number of 
rate structures and that no single 
structure or element of a structure is 
indispensable.’’ Id. at 34. The majority’s 
reliance on this point is bewildering 
because it (rightly) praises a market with 
multiple rate structures as support for 
its adoption of a single rate structure. 
This makes no sense. 


Moreover, the ‘‘marketplace’’ of 
which the majority speaks so 
approvingly is not an unregulated 
market. Rather, it is a ‘‘marketplace’’ 
that has flourished for a decade, as 
discussed infra in this Dissent, while the 
2012 benchmark (and its fundamentally 
identical economic antecedent, the 2008 
rate structure) were in place. It is this 
regulated ‘‘marketplace,’’ with its multi- 
tiered rate structure, that has enabled 
creation of the multiplicity of rates that 
the majority lauds. Unwittingly the 
majority has adopted the perverse 
notion that ‘‘no good deed goes 
unpunished,’’ by relying on the benefits 
of the 2012 benchmark as a basis to 
eliminate it! Perhaps the more 
appropriate adage to follow should be: 
‘‘If it ain’t broke, don’t fix it.’’ 172 


D. The Majority Makes the Heroic 
Assumption that the Major Record 
Companies will Docilely Accept 
Millions of Dollars in Lost Revenue, by 
Agreeing to Accept Lower Sound 
Recording Royalties 


The majority is sanguine as to the 
impact of the uncapped TCC prong rate 
in its proposed rate structure, because it 
has confidence that the major record 
companies will recognize that they have 
no choice but to decrease their royalty 
rates and reduce their revenues by 
millions of dollars, in order to subsidize 
the section 115 royalty rate increases 
adopted in the Majority Opinion. The 
complacency of the majority is based on 


the application of the Shapley value 
approaches modeled by experts for the 
services and for Copyright Owners. 


To summarize,173 the Shapley models 
estimate a ‘‘surplus’’ of revenue from 
downstream revenues, after all the non- 
content costs of the market participants 
are recovered, that is available to be 
distributed among the services and the 
input providers, i.e., the record 
companies (who provide the sound 
recordings) and the music publishers 
(who provide the music works). The 
division of that surplus is determined 
by an algorithm that measures and 
averages the value of each party’s 
contribution to the creation of the 
surplus, over all possible arrival 
sequences in the marketplace. 


As the majority correctly notes, the 
parties’ Shapley value models all 
predict that the ratio of sound recording 
royalties to musical works royalties 
should decrease from current levels. 
However, the majority is merely 
assuming that the sound recording rates 
will adjust downward. They base their 
assumption on the testimony of 
Professor Watt, who identified what 
another economic witness (Professor 
Katz, for Pandora) described as the ‘‘see- 
saw’’ effect. Simply put, this effect 
arises from the assumption that the 
interactive streaming services must be 
permitted to retain enough revenue to 
survive,174 but, beyond that, the 
suppliers of the two ‘‘must have’’ inputs 
can negotiate in a free market to share 
equally the remainder of the surplus 
generated by downstream revenue. 
(They receive different percentages of 
total revenue because, although their 
share of the Shapley surplus is equal, 
they have different non-content 
costs).175 


In this see-saw paradigm, the present 
ratio of sound recording: musical works 
royalties is too high at present, 
according to the Shapley valuations, 
because the mechanical royalty has been 
set under section 115 at too low a rate, 
allowing the record companies to 
appropriate the remainder of the 
surplus, i.e., more than the percentage 
suggested by the Shapley approach. 
According to the majority and the 
Shapley experts, applying the Shapley 
values would eliminate this regulatory 


effect and, the ratio of sound recording 
royalties to musical works royalties 
theoretically then should fall, with the 
fall in the ratio arising from a significant 
reduction in sound recording royalties 
and an increase in musical works rates. 


But theory must meet reality. As I 
note in greater detail infra in connection 
with my own analysis of the Shapley 
approach, no witness could state 
whether this see-saw effect would 
occur, and there were no witnesses from 
the record companies who testified that 
the record companies would impotently 
acquiesce to a significant loss in 
royalties to accommodate the diversion 
of a huge economic surplus away from 
them and to the Copyright Owners.176 


I am unwilling to adopt the 
hypothetically plausible idea of a see- 
saw effect impacting the division of this 
surplus, when there is simply no 
evidence that such an adjustment would 
occur. Given the $1.604 billion in 
interactive streaming revenue reported 
by RIAA, I cannot merely assume that 
the record companies would acquiesce 
to a substantial reduction in royalty 
revenue, rather than seek some other 
market structure in which to protect this 
revenue, such as, for example, 
resurrecting the idea of establishing or 
otherwise integrating their own 
streaming services. The Services’ 
experts, and Apple’s expert, testified 
that any purported see-saw effect was 
indeterminate with regard to its impact 
on the interactive streaming services. 
See 4/5/17 Tr. 4944–45 (Katz) 
(acknowledging the possibility that a 
mechanical royalty rate increase would 
affect sound recording royalties in the 
future but not immediately, and that 
there is no reliable estimate of the size 
of any such adjustment); 4/7/17 Tr. 
5515–5516(Marx) ((stating that there 
would ‘‘[m]aybe [there would] be some 
adjustment on the sound recording side 
. . . . [H]ow those negotiations play 
out, I think it’s complicated and hard to 
guess’’); 4/5/17 Tr. 5704–05 (Ghose) 
(‘‘[I]t’s quite likely that the streaming 
service will want to maintain their 
royalties and their revenues at the 
current levels. And so, you know, to me 
it seems like an extreme statement that 
the entire increase in publisher profits 
will come at the expense of the 
streaming services.’’). And, to repeat, 
Copyright Owners own Shapley value 
expert, Professor Gans, suggests that the 
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177 The majority dismisses the risk of the 
destruction of the present market structure as not 
the type of disruption that the Judges may consider. 
Majority Opinion at 74 n.137. However, the 
majority finds that it must implement its 44% rate 
increase incrementally over five years, because a 
more sudden implementation would be disruptive 
under the statutory standard. It seems apparent that 
establishing a rate structure that cedes control to the 
record companies who can increase the mechanical 
rate at will is at least as disruptive to the industry. 
Moreover, the disruption is not merely to one 
business, but rather to every service and every 
service business model now in operation. (Recall 
that even Google, who claims to support this rate 
structure, acknowledges that the services are subject 
to abuse from the record companies’ market power, 
and Google puzzlingly calls on ‘‘someone’’ to 
‘‘watch’’ the situation.) Moreover, as Copyright 
Owners point out, as discussed supra, even they 
face significant risk from this structure. Indeed, this 
rate structure is an ‘‘equal opportunity disrupter.’’ 


178 This point needs to be distinguished from the 
case where the parties voluntarily agree to 
recognize the perfect complementarity between 
inputs, such as in the ‘‘All-In’’ context, and deduct 
the cost of the perfectly complementary 
performance right when calculating the mechanical 
license. In the ‘‘All-In’’ case, the parties’ prior 
agreement is part and parcel of the useful 2012 
benchmark adopted in this Dissent, and the 
licensors are essentially the same underlying 
entities. 


burden will fall on the services, not the 
record companies. 


To convince itself of the unlikelihood 
of such results, the majority notes that, 
as a matter of economic theory, given 
the present interactive streaming market 
structure, the record companies already 
have the economic power to put 
streaming services out of business, 
because the market in which record 
companies and interactive streaming 
services negotiate is unregulated. 
Indeed, the record companies’ strategy 
has been to ‘[REDACTED].’’ Web IV, 
supra, at 63 (restricted version). 


But the static nature of this 
assumption is not reasonable in this 
context. It may be reasonable to assume, 
given the royalty revenue allocations 
now present in the interactive streaming 
market, that the record companies 
would continue to find it in their self- 
interest to maintain the existence of 
interactive streaming services. However, 
if mechanical royalty rates were to 
increase significantly, there is no 
evidence in the record in this 
proceeding that indicates whether the 
record companies would decide to 
maintain the current vertical structure 
of the market and docilely accept such 
a revenue loss. For example, they could 
create their own streaming services 
(perhaps learning the lessons from the 
failed Pressplay and MusicNet attempts 
of the past). Or, they could adopt what 
Professor Gans suggests, maintain the 
sound recording royalty rates, thereby 
hastening a more immediate exit of 
streaming services from the market, or 
reduce their potential for success, 
making them ripe for acquisition by 
record companies at distress prices.177 


In any event, from an evidentiary 
perspective, there is no reason why the 
Judges should either indulge in or 
dismiss such speculation. There is 
absolutely no evidence that such a 
significant shift in royalty distribution 
would occur, nor is there sufficient 


evidence as to the potential 
consequences of such a draconian 
reallocation of revenue. Accordingly, I 
cannot agree with a rate structure that 
implicitly depends on the voluntary 
reduction in royalty income of by an 
unregulated input provider to whom the 
majority has ceded control over the 
statutory rates. 


E. The Majority Denigrates the Parties’ 
Ten- Year Rate Structure as a ‘‘Rube- 
Goldberg-esque’’ Device. 


The majority disparages the parties’ 
ten year rate structure, spanning two 
settlements, as ‘‘Rube-Goldberg-esque.’’ 
Moreover, the majority characterizes the 
existing structure as ‘‘impenetrable.’’ 
That is a remarkable statement, given 
that the parties have operated under the 
structure for a decade—clearly they 
know how to penetrate the language and 
understand its meaning. It may be true, 
as discussed in more detail infra, that 
some songwriters and others may find 
the calculation of their royalties to be 
difficult to understand. However, the 
creative artists can utilize the services of 
their agents—the NMPA and others—to 
answer any questions that may arise. It 
seems close to hubris for any jurist to 
dismiss a decade-long voluntary rate 
structure, one that the parties have 
extended by agreement, as 
‘‘impenetrable,’’ merely because the 
jurist finds the structure too difficult to 
understand. 


The majority also indicates that it has 
the power to make certain that the 
regulations it adopts are sufficiently 
simple and understandable. Such a 
common sense point cannot be 
disputed, but it is misapplied here. 
Again, the proof of the pudding is in the 
eating, so to speak; the parties have 
operated under the existing rate 
structure for a prolonged period, belying 
any concern that the Judges should 
adopt regulations that are simpler, and 
reject those that are more complicated. 
Moreover, as noted infra (in response to 
the same ‘‘complexity’’ argument made 
by Copyright Owners), the issue of 
regulatory complexity is not a factor or 
objective in the rate-setting process 
under section 801(b)(1). Thus, if the 
2012 rate structure otherwise is best 
suited to effectuate the statutory 
objectives as compared with the other 
alternatives, there is no basis for the 
complexity of the structure to override 
the specific application of the express 
statutory factors. 


III. The Majority Opinion is Legally 
Erroneous 


A. The Majority has not ‘‘Determined’’ 
Statutory Rates 


Pursuant to 17 U.S.C. 801(b)(1), the 
Judges have the duty to make a 
determination’’ of rates that are 
‘‘reasonable’’ and that are calculated to 
achieve four itemized sets of objectives. 
The majority’s two-pronged rate 
proposal fails to discharge this duty. 
Rather, the majority has adopted a rate 
structure that is indeterminate, allowing 
the record companies, especially the 
major record companies with ‘‘must 
have’’ repertoires, to set the mechanical 
rates that are paid under section 115. 


Merely setting the ratio between 
sound recording royalty rates and 
mechanical royalty rates is not the same 
as actually making a ‘‘determination’’ 
setting the rates. As noted in Section I, 
supra, pegging the regulated mechanical 
royalty rate to the unregulated sound 
recording royalty rate through the 
‘‘greater of’’ uncapped TCC prong leaves 
the statutory mechanical rate 
indeterminate. Nothing in section 
801(b)(1) permits the setting of an 
indeterminate rate that becomes 
determined only when an unregulated 
private party sets its own rates.178 


B. The Majority Decision Unlawfully 
Delegates to Private Entities, 
Unrepresented in this Proceeding (the 
Record Companies), the Ability to Set 
the Section 115 Royalty Rates 


The majority’s adoption of an 
uncapped TC C prong in a greater of 
structure constitutes an improper 
delegation of a statutory duty to the 
record companies, who are private 
entities. However, the majority has not 
cited any authority supporting such a 
private delegation, nor has it suggested 
that its uncapped TCC presents an issue 
regarding the delegation of duties. 


The Supreme Court and the D.C. 
Circuit have established a ‘‘private 
nondelegation doctrine,’’ which 
prohibits the delegation of statutory 
duties to private entities. Carter v. 
Carter Coal Co., 298 U.S. 238 (1936); 
Ass’n of Am. R.R.s v. U.S. Dep’t of 
Transp., 721 F.3d 666, 675 (D.C. Cir. 
2013), vacated and remanded sub nom. 
Dep’t of Transp. v. Ass’n of Am. R.Rs., 
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179 The Supreme Court vacated and remanded the 
case, after granting certiorari, holding that Amtrak 
was not in fact a private entity. 


180 The majority’s concern for ‘‘transparency,’’ 
expressed as a criticism of the parties’ workable ten 
year rate structure, disappears in connection with 
it delegation of rate-setting to the record companies. 
The definition of revenue, the handling of bundled 
products and the exclusion of certain consideration 
from royalties will remain opaque to the Judges and 
to Copyright Owners. 


135 S.Ct. (2015) (Railroad v. DOT). In 
Railroad v. DOT, the D.C. Circuit struck 
down a statute that explicitly delegated 
regulatory authority to Amtrak, 
allegedly a private entity, to develop 
standards to evaluate passenger service 
quality. Id. at 673–677. The Association 
of American Railroads had challenged 
the delegation of authority to Amtrak, 
claiming it was a private entity and that 
the holding in Carter Coal precluded the 
delegation of such authority to a private 
entity. The D.C. Circuit agreed that this 
express grant of authority by Congress to 
a private entity was unconstitutional 
under the private nondelegation 
doctrine. Id.179 


If Congress cannot expressly delegate 
statutory and regulatory power to a 
private entity, then, a fortiori, a 
subordinate administrative agency, the 
Copyright Royalty Board, cannot (or at 
least should not) be able to implicitly 
delegate statutory and regulatory 
authority to private entities. Yet in this 
case, the majority has implicitly made 
such a subdelegation, yoking the 
mechanical royalty rates paid by 
interactive streaming services to the 
rates set by record companies, an 
unregulated sector of the music 
industry. Thus as explained supra, the 
level of rates can rise at the unfettered 
discretion of the record companies, to 
the detriment of the streaming services, 
and the measurement of royalties can 
lead to the diminution of the royalty 
base, to the injury of Copyright Owners, 
through the record companies’ unbound 
right to define ‘‘revenue’’ and to 
compartmentalize consideration (e.g., 
through equity instead of royalties).180 


Not only does the private delegation 
of section 115 rate-setting authority via 
the pegging of that rate to the 
unregulated sound recording royalty 
rate appear to violate the private non- 
delegation doctrine, it also appears to be 
inconsistent with the Judges’ expansive 
powers under Chevron U.S.A. Inc. v. 
Nat’l Resources Defense Council, 467 
U.S. 837 (1984). Under the Chevron 
doctrine, courts defer to administrative 
agencies for three broad reasons: First, 
the agencies are presumed to have 
technical expertise. Second, as arms of 
the government, they are politically 
accountable. Third, an express 
delegation of authority by Congress to a 


public agency is an expression of 
legislative intent as to how a statute 
should be applied. See K. Brown, Public 
Law and Private Lawmakers, 93 Wash. 
U. L. Rev. 616, 655–57 (2016). 


However, when an agency in turn 
delegates its powers to private entities, 
such as the record companies, these 
rationales disappear. With regard to the 
first rationale, technical expertise, the 
record companies certainly have 
expertise in the area of music royalty 
rate-setting. However, that expertise is 
married to an intention—indeed, a 
fiduciary obligation—that they seek to 
maximize their own profit, even if that 
maximization ‘‘conflict[s] with the 
legislative mandates of Congress,’’ such 
as the standards set forth in section 
801(b)(1). See id. at 655. As for the 
second rationale, private entities, such 
as the record companies in this context, 
‘‘are not beholden to the democratic 
process,’’ and the public therefore ‘‘has 
no legal mechanism’’ to hold them 
accountable. Thus, the second Chevron 
rationale is inapplicable. See id. at 657. 
Finally, with regard to the third basis for 
Chevron deference, legislative intent, 
private entities do not have the interest 
in filling in the interstices of ambiguous 
statutory authority by ascertaining the 
public interest. See id. at 658. Indeed, as 
corporations, their duty is to their 
shareholders, which, to state the 
obvious, is not the same as the public 
interest expressed in section 801(b)(1). 


In the present case, the private 
delegation is even more problematic. 
The record companies to whom implicit 
rate-setting authority has been delegated 
are not in any sense neutral. In relation 
to the interactive streaming services, the 
record companies are licensors, seeking 
payment from the interactive streaming 
services. In relation to Copyright 
Owners, they are competitors for royalty 
revenue, in the sense that both the 
record companies and music publishers 
are input providers who compete for the 
downstream revenue generated by the 
interactive streaming services. It is hard 
to imagine that the Majority Opinion 
would (or should) be afforded Chevron 
deference, when the structure it creates 
smacks too much of the fox guarding not 
one but two henhouses. 


Of course, a full evaluation of these 
legal issues, by the parties and the 
Judges, was skirted, because no party 
proposed during the hearing a rate 
structure with an uncapped TCC. If this 
structure had been proposed, the parties 
would most certainly have fully briefed 
the issue in their proposed Conclusions 
of Law and Reply Proposed Conclusions 
of Law. Alas, they were not given that 
opportunity, and the majority has acted 
without the aid of the parties’ input. 


There is a better approach. As set 
forth in full infra, I have presented an 
Alternative Dissenting Determination. 


ALTERNATE DISSENTING 
DETERMINATION 


IV. INTRODUCTION 


The Copyright Royalty Judges (Judges) 
commenced the captioned proceeding to 
set royalty rates and terms to license the 
copyrights of songwriters and 
publishers in musical works made and 
distributed as physical phonorecords, 
digital downloads, and on-demand 
digital streams during the rate period 
January 1, 2018, through December 31, 
2022. See 81 FR 255 (Jan. 5, 2016). 


Below, I set forth my alternative 
analysis, rate structure and rates, in the 
form of a comprehensive alternative 
determination. 


V. ALTERNATIVE DETERMINATION 
OF RATE STRUCTURE AND RATES 


In this alternative determination, I 
would establish the section 115 royalty 
rate structure, and rates, for the period 
2018 through 2022, by adopting the 
2012 settlement as the appropriate 
benchmark, thereby maintaining the 
same structure and rates as now exist 
under the current regulations. My 
decision in this regard is based on a 
comparative analysis of that benchmark 
and other benchmarks, and a 
consideration of other record evidence 
submitted by the parties, as fully set 
forth herein. 


Additionally, had the record evidence 
not included the 2012 rate structure and 
rates as a designated benchmark, I 
nonetheless would have established for 
the 2018–2022 period the same rate 
structure and rates as now exist, 
pursuant to the Judges’ authority to 
adopt the existing rates and rate 
structure when they find that those 
prevailing provisions better satisfy the 
statutory standards than any other 
proposed structures and rates properly 
discernible from the record evidence. 
Music Choice v. Copyright Royalty Bd., 
774 F.3d 1000, 1009 (D.C. Cir. 2014). 


A. Background 


1. Statute and Regulations 


The Copyright Act (Act) establishes a 
compulsory license for use of musical 
works in the making and distribution of 
phonorecords. 17 U.S.C. 115. 
Phonorecords licenses now include 
physical and digital sound recordings 
embodying the protected musical works 
as well as digital sound recordings that 
may be streamed on demand by a 
listener. 


The Section 115 compulsory license, 
created in 1909, reflected Congress’s 
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181 Because of this history, and the fading 
importance of mechanical piano rolls, this license 
is often referred to as the ‘‘phonorecords’’ license, 
but still also remains identified, synonymously, as 
the ‘‘mechanical’’ license. In point of fact, vinyl 
records, CDs, tapes and any other physical 
reproductions would still constitute ‘‘mechanical’’ 
reproductions. 


182 See H.R. Rep. No. 94–1476 at 111 (1976); 17 
U.S.C. chapter 8 (1978). In 1993, Congress abolished 
the CRT and replaced it with copyright arbitration 
royalty panels (CARPs). Copyright Royalty Tribunal 
Reform Act of 1993, Public Law No. 103–198, 107 
Stat. 2304. In turn, Congress abolished the CARP 
system and replaced it with proceedings before the 
Copyright Royalty Judges. Copyright Royalty and 
Distribution Reform Act of 2004, Public Law No. 
108–419, 118 Stat. 2341. 


183 The United States Court of Appeals for the 
District of Columbia Circuit affirmed the CRT. 
Recording Industry Ass’n. of America v. Copyright 
Royalty Tribunal, 662 F.2d 1 (D.C. Cir. 1981) (1981 
Phonorecords Appeal) (remanded on other 
grounds). 


184 The Librarian initiated the 1976 proceeding 
during the period after the termination of the CRT 
and the inception of the CRB, a time during which 
controversies regarding royalty rates and terms were 
referred to privately retained arbitrators under the 
CARP program, 


attempt to balance the exclusive rights 
of owners of copyrighted musical works 
with the public’s interest in accessing 
protected works. In 1897, Congress 
extended copyright protection for the 
benefit of rightsholders to the 
performance of their musical 
compositions. Act of Jan. 6, 1897, 54th 
Cong., 2d Sess. Ch. 4, 29 Stat. 481 
(1897). However, at the dawn of the 
20th century, the standardization and 
commercialization of a prior 
technological advance roiled the 
musical works markets. That period saw 
the expansion of the manufacture and 
sale of piano rolls—a system of 
perforated notations that could be used 
in conjunction with ‘‘player pianos’’—to 
play music automatically. 


The copyright implications of this 
commercial advancement were 
adjudicated in a 1908 Supreme Court 
decision, White-Smith Music Publishing 
Co. v. Apollo Co., 209 U.S. 1 (1908). 
That decision held that piano rolls did 
not embody a system of notation that 
could be read and therefore were not 
‘‘copies’’ of musical works within the 
meaning of the existing copyright laws, 
but rather were merely parts of devices 
for mechanically performing the music. 
Id. at 17. Thus, the owners of otherwise 
copyright-protected musical works 
lacked such protection vis-à-vis piano 
rolls. 


In reaction to that decision, Congress 
expanded the rights of musical works 
copyright owners to include the right to 
make ‘‘mechanical’’ reproductions, such 
as piano rolls, that embody musical 
works. However, Congress made that 
right subject to a compulsory license 
because of concern about monopolistic 
control of the piano roll market by the 
makers of piano rolls (and another 
burgeoning invention, phonorecords). 
17 U.S.C. 1 (1909); see also H.R. Rep. 
No. 60–2222, at 9 (1909).181 
Specifically, under the 1909 legislation, 
upon payment of a royalty rate of 2¢ per 
‘‘mechanical,’’ any person was 
permitted to manufacture and distribute 
a reproduction of a musical work. 


Congress revised the mechanical 
license in its broader 1976 revision of 
the copyright laws. Among the various 
changes relating to the phonorecords 
license, Congress directed licensees to 
provide copyright owners with a pre-use 
written ‘‘notice of intention,’’ in order to 
obtain the Section 115 license. The 1976 


revisions to the Copyright Act retained 
the then extant royalty fee of 2.75¢ per 
phonorecord (or 0.5¢ per minute of 
playing time or fraction thereof, 
whichever amount was larger). 
However, the 1976 revision also created 
a new entity, the Copyright Royalty 
Tribunal (CRT), to conduct periodic 
proceedings to adjust the rate.182 


In 1995, Congress passed the Digital 
Performance Right in Sound Recordings 
Act (DPRA), Public Law No. 104–39, 
109 Stat. 336, extending the mechanical 
license to ‘‘digital phonorecord 
deliveries’’ (DPDs) (emphasis added), 
which the statute defines as each 
individual delivery of a phonorecord by 
digital transmission of a sound 
recording which results in a specifically 
identifiable reproduction by or for any 
transmission recipient of a phonorecord 
of that sound recording, regardless of 
whether the digital transmission is also 
a public performance of the sound 
recording or any nondramatic musical 
work embodied therein. 17 U.S.C. 
115(d). Accordingly, the license now 
covers DPDs, in addition to physical 
copies, such as compact discs (CDs), 
vinyl records and cassette tapes. 


A proceeding to determine reasonable 
royalty rates and terms for the section 
115 mechanical license is commenced 
by the Judges on the schedule provided 
by 17 U.S.C. 803(b)(1)(A)(i)(V). 
Although a contested hearing may 
ultimately be necessary, the Act strongly 
encourages negotiated settlements 
among interested parties. See 17 U.S.C. 
115(c)(3)(E)(i) (‘‘License agreements 
voluntarily negotiated at any time 
between one or more copyright owners 
. . . and one or more persons entitled 
to obtain a compulsory license . . . 
shall be given effect in lieu of any 
determination . . . .’’); 17 U.S.C. 
803(b)(3) (requiring a ‘‘Voluntary 
Negotiation Period’’); 17 U.S.C. 
803(b)(6)(C)(x) (requiring a settlement 
conference prior to a hearing). 


As currently configured, the 
applicable regulations are divided into 
three subparts. Subpart A regulations 
govern licenses for reproductions of 
musical works (1) in physical form 
(vinyl albums, compact discs, and other 
physical recordings), (2) in digital form 
when the consumer purchases a 
permanent digital copy (download) of 
the phonorecord, and (3) inclusion of a 


musical work in a purchased telephone 
ringtone. Subpart B regulations govern 
licenses for interactive streaming and 
limited downloads. Subpart C 
regulations govern limited offerings, 
mixed bundles, music bundles, paid 
locker services, and purchased content 
locker services. 


2. Prior Proceedings 
In 1980, the CRT conducted the first 


contested proceeding to set rates for the 
Section 115 compulsory license. The 
CRT increased the then-existing rate by 
more than 45%, from 2.75¢ rate per 
phonorecord to 4¢ per phonorecord. 45 
FR 63 (Jan. 2, 1980).183 By 1986, the 
CRT had increased the mechanical rate 
to the greater of 5¢ per musical work or 
.95¢ per minute of playing time or 
fraction thereof. 46 FR 66267 (Dec. 23, 
1981); see also 37 CFR 255.3(a)–(c). The 
next adjustment of the Section 115 rates 
was scheduled to begin in 1987. 
However, the parties entered into a 
settlement that the CRT adopted, setting 
the rate at 5.25¢ per track beginning on 
January 1, 1988, and established a 
schedule of rate increases generally 
based on positive limited percentage 
changes in the Consumer Price Index 
every two years over the next 10 years. 
See 52 FR 22637 (June 15, 1987). The 
rate increased until 1996, when the rate 
was set at the greater of 6.95¢ per track 
or 1.3¢ per minute of playing time or 
fraction thereof. See 37 CFR 255.3(d)– 
(h). 


The rates set by the CRT pursuant to 
the 1987 settlement were set to expire 
on December 31, 1997. The Librarian of 
Congress announced a negotiation 
period for owners and users of the 
section 115 license in late 1996, during 
which the parties reached a settlement 
regarding rates for a ten-year period to 
end in 2008.184 Under the settlement, 
(ultimately adopted by the Librarian), 
the rate for physical phonorecords was 
set at 7.1¢ per track beginning on 
January 1, 1998, and a schedule was 
established for fixed rate increases every 
two years over the next 10-year period 
with the rate beginning on January 1, 
2006, being the larger of 9.1¢ per track 
or 1.75¢ per minute of playing time or 
fraction thereof. See 37 CFR 255.3(i)– 
(m); see also 63 FR 7288 (Feb. 13, 1998). 
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185 That is, the Judges in Phonorecords I 
recognized that the existing rate structure and rates 
were sufficient to cover all products at issue, a 
result that this Dissent likewise would accomplish. 
But, a fortiori, in the present case this result is also 
backed by an evidentiary record supporting the 
continuation of the existing structure and rates, 
because the present regulatory structure has been 
presented by the Services as a benchmark, rather 
than as a default position. 


186 Pub. L. No. 108–419, 118 Stat. 2341. 
187 The Phonorecords I settlement agreement 


contained a clause stating that ‘‘[s]uch royalty rates 
shall not be cited, relied upon, or proffered as 
evidence or otherwise used in the Proceeding,’’ 
where ‘‘the Proceeding’’ was a defined term 
meaning Phonorecords I. Trial Ex. 6013, 
Phonorecords I Agreement at Sec. 3. By contrast, 
the Phonorecords II settlement agreement did not 
contain such a clause that would preclude reliance 
on the evidentiary value of the Phonorecords II 
royalty rates. See Trial Ex. 6014, Phonorecords II 
Agreement at Sec. 5.5 (including a full-integration 
clause of the Phonorecords II wrapper agreement). 
I find this distinction important, because it 
demonstrates that the parties to the 2012 settlement 
understood the evidentiary value of the 
Phonorecords II settlement in the next section 115 
proceeding, i.e., this proceeding. 


188 Initial Participants were: Amazon Digital 
Services, LLC (Amazon); Apple, Inc. (Apple); 
Broadcast Music, Inc. (BMI); American Society of 
Composers, Authors and Publishers (ASCAP); 
David Powell; Deezer S.A. (Deezer); Digital Media 
Association (DiMA); Gear Publishing Company 
(Gear); George Johnson d/b/a/GEO Music Group 
(GEO); Google, Inc. (Google); Music Reports, Inc. 
(MRI); Pandora Media, Inc. (Pandora); Recording 
Industry Association of America, Inc. (RIAA); 
Rhapsody International Inc.; SoundCloud Limited; 
Spotify USA Inc.; ‘‘Copyright Owners’’ comprised 
of National Music Publishers Association (NMPA), 
The Harry Fox Agency (HFA), Nashville 
Songwriters Association International (NSAI), 
Church Music Publishers Association (CMPA), 
Songwriters of North America (SONA), Omnifone 
Group Limited; and publishers filing jointly, 
Universal Music Group (UMG), Sony Music 
Entertainment (SME), Warner Music Group (WMG). 


189 The settling parties were: NMPA, NSAI, HFA, 
UMG, and WMG. As part of the settlement 
agreement, UMG and WMG withdrew from further 
participation in this proceeding. 


190 See 81 FR 48371 (Jul. 25, 2016). 
191 Three parties filed comments. American 


Association of Independent Music (A2IM), Sony 
Music Entertainment (Sony), and George Johnson 
dba GEO Music Group (GEO). A2IM urged adoption 
of the settlement and Sony approved of all but one 
provision of the settlement. GEO objected to the 
settlement. 


192 See 82 FR 15297 (Mar. 28, 2017). 
193 By stipulation of the participants, the Judges 


also accepted and considered written testimony 
from six additional witnesses who did not appear. 
Amazon designated and other participants 
counterdesignated testimony from the 
Phonorecords I proceeding, which was admitted as 
Exhibits 321 and 322. 


The rates adopted for DPDs for the 10- 
year period were the same as those set 
for physical phonorecords, and the rates 
for incidental DPDs were deferred until 
the next scheduled rate proceeding. See 
37 CFR 255.5, 255.6; see also 64 FR 
6221 (Feb. 9, 1999). 


In 2006, with expiration of the 
previous settlement term nearing, the 
Judges commenced a proceeding to 
adjust the mechanical rates under 
section 115. On January 26, 2009, they 
issued a Determination, effective March 
1, 2009. In that Determination, the 
Judges noted that the parties had settled 
their dispute regarding rates and terms 
for conditional downloads, interactive 
streaming and incidental digital 
phonorecord deliveries (i.e., rates in the 
new subpart B). Mechanical and Digital 
Phonorecord Delivery Rate 
Determination, 74 FR 4510, 4514 (Jan. 
26, 2009) (Phonorecords I). The parties 
who negotiated the settlement included 
the NMPA and DiMA, the trade 
association representing its member 
streaming services. Testimony of Rishi 
Mirchandani, Trial Ex. 1, ¶ 59 
(Mirchandani WDT). 


With regard to the subpart A rates, the 
Judges in Phonorecords I rejected the 
parties’ proffered benchmark evidence, 
and instead adopted the existing rates 
and rate structure, holding as follows: 


Based on the evidence before us, we 
conclude that no single benchmark offered in 
evidence is wholly satisfactory with respect 
to all of the products for which we must set 
rates. . . . [W]e are not persuaded that the 
. . . existing rate . . . now in effect for 
nearly three years is . . . inappropriate. 


Phonorecords I at 4522 (emphasis 
added). 


Thus, in the first (and only) litigated 
section 115 proceeding before the 
Judges, they adopted the existing rates 
and structure for the subsequent rate 
period, rather than rates and a structure 
that were proposed by the parties, 
because the Judges were concerned that 
the parties’ proposals would not be 
appropriate for all of the products at 
issue.185 


In 2013, the Judges adopted a 
settlement that carried forward the 
existing rates and added a new subpart, 
subpart C, which, as noted supra, covers 
several newly regulated categories— 
‘‘limited offerings, mixed service 


bundles, music bundles, paid locker 
services and purchased content locker 
services.’’ Adjustment of Determination 
of Compulsory License Rates for 
Mechanical and Digital Phonorecords, 
78 FR 67938 (Nov. 13, 2013) 
(Phonorecords II). Once again, the 
settling parties included the trade 
associations for the licensors and 
licensees, NMPA and DiMA, 
respectively. Mirchandani WDT ¶ 59. 


The present section 115 proceeding 
thus is the third since the Judges were 
given jurisdiction under the Copyright 
Royalty and Distribution Reform Act of 
2004.186 In the Phonorecords II 
settlement, the parties agreed that any 
future rate determination for subparts B 
and C configurations presented to the 
Judges would be a de novo rate 
determination. See 37 CFR 385.17, 
385.26 (2016). However, they did not 
agree that the existing rate structure or 
rates could not be considered as the 
bases for future rate determinations.187 


B. The Present Proceeding 
In response to the Judges’ notice 


regarding the present proceeding, 21 
entities filed Petitions to Participate.188 
The participants engaged in negotiations 
and discovery. On June 15, 2016, some 
of the participants 189 notified the 


Judges of a partial settlement with 
regard to rates and terms for physical 
phonorecords, permanent digital 
downloads, and ringtones—the services 
covered by the extant regulations found 
in subpart A of part 385. The Judges 
published notice of the partial 
settlement 190 and accepted and 
considered comments from interested 
parties.191 


On October 28, 2016, NMPA, 
Nashville Songwriters Association 
International (NSAI), and Sony Music 
Entertainment (SME) filed a Motion to 
Adopt Settlement Industry-Wide. The 
motion asserted that SME, NMPA, and 
NSAI had resolved the issue raised by 
SME in response to the original notice. 
The Judges evaluated the remaining 
objection to the settlement filed by 
George Johnson dba GEO Music Group 
(GEO) and found that GEO had not 
established that the settlement 
agreement ‘‘does not provide a 
reasonable basis for setting statutory 
rates and terms.’’ See 17 U.S.C. 
801(b)(7)(A)(iii). As a part of the second 
settlement, Sony withdrew from this 
proceeding. The Judges published the 
agreed subpart A regulations as a Final 
Rule on March 28, 2017.192 


During the course of the proceeding, 
the Judges dismissed some participants 
and other participants withdrew. 
Remaining participants at the time of 
the hearing were NMPA and NSAI, 
representing songwriters and publisher 
copyright owners (collectively 
Copyright Owners), and GEO, the pro se 
songwriter/copyright owner. Licensees 
of the copyrights appearing at the 
hearing were Amazon Digital Services, 
LLC (Amazon), Apple Inc. (Apple), 
Google, Inc. (Google), Pandora Media, 
Inc. (Pandora), and Spotify USA Inc. 
(Spotify) (collectively referred to as the 
Services). 


Beginning on March 8, 2017, the 
Judges conducted a twenty-one day 
hearing that concluded on April 13, 
2017. During the course of the hearing, 
the Judges heard oral testimony from 37 
witnesses,193 and admitted over 1,100 
exhibits. The participants submitted 


VerDate Sep<11>2014 20:31 Feb 04, 2019 Jkt 247001 PO 00000 Frm 00054 Fmt 4701 Sfmt 4700 E:\FR\FM\05FER3.SGM 05FER3







1971 Federal Register / Vol. 84, No. 24 / Tuesday, February 5, 2019 / Rules and Regulations 


194 Nothing in § 351.4 permits the Judges to credit 
an amended rate proposal that is not adequately 
supported by the record evidence. 


195 Until late 2016, Pandora operated as a 
noninteractive streaming service, arguably not 
subject to the compulsory license for mechanical 
royalties, but Pandora recently began offering more 
interactive features, including a full on-demand 
tier. Introductory Memorandum to the Written 
Direct Statement of Pandora Media, Inc. at 1–2; 
Written Direct Testimony of Christopher Phillips at 
8 (Phillips WDT). 


196 Amazon Prime is a $99- per-year service that 
offers Amazon customers access to a bundle of 
services including free two-day shipping, video 
streaming, photo storage and e-books, in addition to 
Prime Music. Expert Report of Glenn Hubbard, 
November 1, 2016 at 15 (Hubbard WDT). 


197 Mirchandani WDT at 5. 
198 3/15/17 Tr. 1315–16 (Mirchandani). 
199 Google’s experience with music licensing 


dates at least far back as 2006, when it acquired 
YouTube. Levine WDT at 3. Google’s music services 
were part of Google’s Android Division but were 
recently combined within the YouTube business 
unit. Id. at 3–4. 


200 According to Ms. Levine, labels historically 
have not passed through mechanical rights to 
subscription services so the lower percentages are 
irrelevant. Levine WDT at n.5. 


201 The implications of the different perspectives 
on industry profit and losses are considered infra 
in this Dissent. 


Proposed Findings of Fact (PFF) and 
Proposed Conclusions of Law (PCL) on 
May 12, 2017, and Replies to those 
filings on May 26, 2017. On June 7, 
2017, counsel for the parties made their 
closing arguments. 


Under 37 CFR 351.4(b)(3), a 
participant may amend its rate proposal 
at any time up to and including the time 
it files proposed findings and 
conclusions.194 In this proceeding, 
Copyright Owners, Google, Pandora and 
Spotify each filed an amended rate 
proposal with its filing of a PFF and 
PCOL. 


The parties delivered closing 
arguments on June 7, 2017. 


C. Overview of the Licensing Parties 


1. The Licensees: The Streaming 
Services 


Many diverse enterprises have 
launched new music streaming services 
to meet growing consumer demand for 
streaming. Currently, there are at least 
31 music streaming services available 
from 20 identifiable providers. Some of 
the well-known of these include: 
Amazon, Apple, Google (and its recently 
acquired YouTube), Deezer (partnered 
with Cricket/AT&T), iHeartRadio, 
Napster, Pandora, SoundCloud, Spotify, 
and Tidal (partnered with Sprint). 
Written Rebuttal Testimony of Jim 
Timmins, Trial Ex. 3036, ¶ 20 (Timmins 
WRT). Most of the companies entering 
the on-demand streaming music market 
have done so recently. Id. ¶ 21. In the 
last five years, new entrants to the 
market have initiated at least five 
interactive streaming services, joining 
Spotify which launched in the United 
States in 2011. Id. ¶ 22. 


By one estimate, as of 2016 there were 
[REDACTED] million United States on- 
demand subscribers: Spotify accounted 
for [REDACTED] million, [REDACTED] 
Apple Music (4 million), Rhapsody and 
Tidal (2 million each), and all others 
accounting for the remaining 4 million. 
Written Testimony of Michael L. Katz 
(On behalf of Pandora Media, Inc.) ¶ 34, 
Table 1 (Katz WDT). According to 
Spotify, as of June 2016, it had 
approximately [REDACTED] million 
monthly average users (MAU) in the 
United States, of which [REDACTED] 
million were subscribers, with 
apparently [REDACTED] million users 
of Spotify’s ad-supported service. 
Written Direct Testimony of Barry 
McCarthy (On behalf of Spotify USA 
Inc.) ¶ 6 (McCarthy WDT). 


Some of the services that offer music 
streaming are pure-play music 


providers, such as Spotify and 
Pandora.195 Others, such as Amazon, 
Apple Music, and Google Play Music, 
are part of wider economic 
‘‘ecosystems,’’ in which a music service 
is one part of a multi-product, multi- 
service aggregation of activities, 
including some that are also related to 
the provision of a retail distribution 
channel for music. For example, 
Amazon is a multi-faceted internet retail 
business. Amazon offers a buyers’ 
program for an annual fee (Amazon 
Prime) that affords loyalty benefits to 
members, such as free or reduced rate 
shipping or faster delivery on the 
products it markets. For its music 
service, Amazon bundles interactive 
streaming at no additional cost with its 
Prime Membership, [REDACTED].196 In 
addition to the Prime Music service, 
Amazon’s U.S.-based business also 
includes an online store to purchase 
CDS and vinyl records, a digital 
download store, a purchased content 
locker service, Amazon Music 
Unlimited (a full-catalog subscription 
music service), and Amazon Music 
Unlimited for Echo (a full-catalog 
subscription service available through a 
single Wi-Fi enabled Amazon Echo 
device).197 In launching Prime Music, 
Amazon relied on the Section 115 
license as it did for Amazon Music 
Unlimited and Amazon Music 
Unlimited for Echo.198 


Google describes its Google Play 
offerings as its ‘‘one-stop-shop’’ for the 
purchase of Android apps. The Google 
Play Store allows users to browse, 
purchase, and download content, 
including music. Google Play Music is 
Google Play’s entire suite of music 
services. Google Play Music, launched 
in 2011, is bundled with the YouTube 
Red video service subscription.199 See 
Expert Report of Jui Ramaprasad 
November 1, 2016 at Table 2, and ¶ 62, 
n.105 (Ramaprasad WDT). It includes 


several functionalities: (1) Music Store; 
(2) a cloud-based locker service; (3) an 
on-demand digital music streaming 
service; and (4) a Section 114 compliant 
non-interactive digital radio service (in 
the U.S.). Written Direct Testimony of 
Zahavah Levine, Trial Ex. 692, ¶ 43 
(Levine WDT). 


The largest services entered direct 
agreements with publishers to license 
their musical works. The terms of those 
licensing agreements varied. For 
example, Apple agreed to [REDACTED] 
with the major publishers that includes 
a minimum [REDACTED]. Expert Report 
of Jeffrey A. Eisenach, Ph.D. ¶¶ 84–92 
(Eisenach WDT). In these agreements, 
[REDACTED]. Id. ¶ 87 n.79. 


Google’s practice is to [REDACTED]. 
Levine WDT ¶¶ 51–52.200 


There is conflicting evidence about 
whether the market for streaming 
services is faring poorly financially or 
performing about the same as other 
emerging industries. See, e.g., Timmins 
WRT ¶¶ 16–17; Levine WDT ¶ 16 
(‘‘streaming music services generally 
remain unprofitable businesses’’ with 
content acquisition costs (primarily 
music royalties) being ‘‘the biggest 
barrier to profitability.’’) For example, 
Spotify, one of the largest pure-play 
streaming services, has reportedly 
[REDACTED]. Katz WDT ¶ 65. 
Nevertheless, some estimates place 
Spotify’s market value at more than $8 
billion, suggesting perhaps, investors’ 
expectation of future profits. Expert 
Report of Marc Rysman, Ph.D. ¶ 150 
(Rysman WDT).201 


2. The Licensors: Publishers and 
Songwriters 


The four largest publishers—Sony/ 
ATV ([REDACTED] percent), Warner/ 
Chappell ([REDACTED] percent), 
Universal Music Publishing Group 
(UMPG) ([REDACTED] percent), and 
Kobalt Music Publishing ([REDACTED] 
percent)—collectively accounted for just 
over 73 percent of the top 100 radio 
songs tracked by Billboard as of the 
second quarter in 2016. Katz WDT ¶ 46. 
In addition, there are several other 
significant publishers, including BMG 
and Songs Music Publishing, and many 
thousands of smaller music publishers 
and self-publishing songwriters. Id. 


Songwriters have three primary 
sources of ongoing royalty income, 
which they generally share with music 
publishers: mechanical royalties, 
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202 Another revenue source is folio licenses, 
lyrics, and musical notations in written form. Katz 
WDT at 31. 


203 References to the Register’s Report are 
incorporated herein to provide background 
information. This Dissent is not based on factual 
information or opinion contained therein, as that 
document is not record evidence in this proceeding. 


204 The 1976 Act applied section 801(b)(1) and its 
four-factor test to new licenses. The mechanical 
license at issue in this proceeding is the lone 
existing statutory license carried forward into the 
1976 Act from the 1909 Copyright Act and made 
subject to the 801(b)(1) standards. 


205 In the present proceeding, the parties’ 
arguments combine both approaches. For example, 
as discussed infra, the issue of ‘‘rate structure’’ is 
analyzed by the parties as a marketplace issue, 
which places it in the analytical ‘‘reasonable rate’’ 
box, and also as a Factor B and Factor C issue, 
affecting the analysis of ‘‘fair’’ return and income 
and the ‘‘relative roles’’ of the parties. Thus, in this 
Dissent, I shall also on occasion apply the same 
analyses to certain ‘‘reasonable rate’’ and ‘‘itemized 
factor’’ issues. 


synchronization (‘‘synch’’) royalties, 
and performance royalties.202 See Katz 
WDT ¶ 41; Copyright and the Music 
Marketplace: A Report of the Register of 
Copyrights at 69 (Feb. 2015) (Register’s 
Report).203 Songwriters who are also 
recording artists receive a share of 
revenues from their record labels for the 
fixing of the musical work in a sound 
recording. Sound recording royalties 
include those from the sale of physical 
and digital albums and singles, sound 
recording synchronization, and digital 
performances. Id. Recording artists can 
also derive income from live 
performances, sale of merchandise, and 
other sources. Id. at 69–70. 


The shift in consumption from 
physical sales to streaming coincided 
with a reallocation of publisher revenue 
sources. In 2012, 30% of U.S. publisher 
revenues came from performance 
royalties and 36% from mechanical 
royalties, with the rest coming from 
synch royalties and other sources. See 
Register’s Report at 70. By 2014, 52% of 
music publisher revenues came from 
performance royalties, while 23% came 
from mechanical royalties, with the 
remainder coming from synch royalties 
and other sources. Id at 71, n.344. By 
one estimate, mechanical license 
revenues from interactive streaming 
services accounted for only 
[REDACTED] percent of total music 
publishing revenues in 2015. Katz WDT 
¶ 42. 


It is noteworthy that the shift from 
mechanical royalties to performance 
royalties coincided with the shift from 
sales of phonorecords, DPDs, and CDS, 
for which no performance royalty is 
required, to the use of interactive 
streaming, for which a performance 
royalty and a mechanical royalty are 
both required. Further (as discussed 
more fully infra), the latter is reduced 
pursuant to an ‘‘All-In’’ formula that 
reflects the perfect complementarity of 
the performance and mechanical 
licenses (i.e., neither license has any 
value to an interactive streaming service 
without the other). Additionally, 
noninteractive streaming pays only a 
performance royalty but no mechanical 
royalty, providing a further basis for 
mechanical royalties to be a smaller 
percentage of the publishers’ total 
revenues, assuming growth in 
noninteractive streaming. See Services’ 
Joint Proposed Findings of Fact and 


Conclusions of Law ¶¶ 271, 283 
(SJPFF).) 


Total publishing revenue declined by 
[REDACTED] percent between 2013 and 
2014, but then increased by 
[REDACTED] percent between 2014 and 
2015. Katz WDT ¶ 58. The largest 
publishers, Sony/ATV, UMPG, and 
Warner Chappell, [REDACTED], earning 
a combined $[REDACTED] million from 
U.S. publishing operations for that year. 
Id. ¶ 59. 


D. The Rate-Setting Standards in 
Section 801(b)(1) 


1. The Legal Basis for the Four Itemized 
Objectives 


The Copyright Act requires that the 
Judges establish ‘‘reasonable’’ rates and 
terms for the Section 115 license. In 
addition, section 801(b)(1) instructs the 
Judges to set these rates ‘‘to achieve the 
following objectives’’: 


Factor A: To maximize the availability of 
creative works to the public; 


Factor B: To afford the copyright owner a 
fair return for his or her creative work and 
the copyright user a fair income under 
existing economic conditions; 


Factor C: To reflect the relative roles of the 
copyright owner and the copyright user in 
the product made available to the public with 
respect to relative creative contribution, 
technological contribution, capital 
investment, cost, risk, and contribution to the 
opening of new markets for creative 
expression and media for their 
communication; and 


Factor D: To minimize any disruptive 
impact on the structure of the industries 
involved and on generally prevailing 
industry practices. 


17 U.S.C. 115(c) and 17 U.S.C. 
801(b)(1).204 


In the 1981 Phonorecords Appeal, the 
D.C. Circuit noted the interplay among 
these four objectives: 


[T]he statutory factors pull in opposing 
directions, and reconciliation of these 
objectives is committed to the Tribunal as 
part of its mandate to determine 
‘‘reasonable’’ ‘ royalty rates . . . . [T]he 
Tribunal was not told which factors should 
receive higher priorities. To the extent that 
the statutory objectives determine a range of 
reasonable royalty rates that would serve all 
these objectives adequately but to differing 
degrees, the Tribunal is free to choose among 
those rates, and courts are without authority 
to set aside the particular rate chosen by the 
Tribunal if it lies within a ‘‘zone of 
reasonableness.’’ 


Id. at 9. 
When applying the foregoing 


standards, the Judges are not required to 


establish rates that are mathematically 
precise, given the nature of the statutory 
task and the controlling legal 
precedents. Nat’l Cable Television Ass’n 
v. Copyright Royalty Tribunal, 724 F.2d 
176, 182 (D.C. Cir. 1983) (‘‘Ratemaking 
generally is an intensely practical 
affair. . . . The Tribunal’s work 
particularly, in both ratemaking and 
royalty distribution, necessarily 
involves estimates and approximations. 
There has never been any pretense that 
the CRT’s rulings rest on precise 
mathematical calculations; it suffices 
that they lie within a ‘zone of 
reasonableness.’ ’’) (citations omitted). 


The Judges also have discretion as to 
whether and how they choose to 
integrate their application of the 
‘‘reasonable rate’’ standard with their 
analysis of the four itemized factors in 
section 801(b)(1). They may: (1) 
establish a ‘‘reasonable rate’’ as an 
initial step, and then apply the four 
itemized factors; or (2) integrate their 
analysis of the four itemized factors into 
a single ‘‘reasonable rate’’ approach— 
even beginning that approach with a 
consideration of the four factors. 
Compare Recording Industry Ass’n of 
America, Inc. v. Librarian of Congress, 
176 F.3d 528, 533 (D.C. Cir. 1999) 
(approving of the latter approach) with 
Phonorecords I (applying the former 
approach, explaining that ‘‘the issue at 
hand in analyzing the section 801(b) 
factors is whether these [four] policy 
objectives weigh in favor of divergence 
from the results indicated by the 
benchmark marketplace evidence.’’) 73 
FR at 4094 (Jan. 24, 2008) (quoting 
SDARS I).205 


2. The Economic Basis for the Four 
Itemized Objectives 


The legal and regulatory process of 
setting statutory royalty rates and terms 
has long been informed by economics. 
See, e.g., W. Blaisdell, Study No. 6, The 
Economic Aspects of the Compulsory 
License, U.S. Senate Subcommittee on 
Patents, Trademarks and Copyrights 
(October 1958) (Senate Study). This is 
certainly true with regard to the 
establishment of the standards set forth 
in section 801(b)(1). The legislative 
history in the long build-up to the 
adoption of these standards is 
highlighted by dueling economic 
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206 This overarching criticism of the existence of 
statutory license was echoed in the present 
proceeding by NMPA’s President, David Israelite. 3/ 
29/17 Tr. 3677 (acknowledging that he ‘‘always 
disapproved of the compulsory licensing system, 
ever since [he] knew about it.) (Israelite); see also 
Witness Statement of David M. Israelite ¶ 55 
(Israelite WDT) (‘‘I feel it is important . . . to 
express my view that [the compulsory license] is no 
longer necessary . . . .’’). 


207 The Judges note that this unique ‘‘personal 
service’’ aspect of the business is less economically 
significant when, as is typical, published songs are 
collected and owned by large publishing firms, and 
such firms each price their repertoires jointly 
through blanket licenses. 


208 The standards apparently were adopted to 
ensure the constitutionality of the delegation of 
rate-setting by Congress to an administrative body. 
See SDARS I, 73 FR at 4082 (citing Hearings on H.R. 
2223 before the Subcomm. on Courts, Civil 
Liberties, and the Administration of Justice of the 
House Comm. on the Judiciary, 94th Cong., 1922 
(1975)). 


positions taken in Congressional 
testimony in 1967 by the licensors, 
through the NMPA and its economic 
witness, Robert R. Nathan, and by the 
licensees, the RIAA, through their 
counsel, Thurman Arnold, Esq., a well- 
known advocate of strong antitrust 
enforcement. See Hearing on S. 597, 
Subcomm. on Patents, Trademarks and 
Copyrights of the S. Committee on the 
Judiciary (Mar. 20–21, 1967) (Senate 
Hearing). 


Mr. Nathan expressed incredulity that 
the songwriting industry would even be 
subject to a compulsory mechanical 
licensing scheme. Id. at 382.206 Mr. 
Nathan did not see any basis for treating 
this license differently than how ‘‘we 
generally function under competitive 
marketplace bargaining arrangements 
whereby most entities in our economy 
bargain for that which goes into the 
creation of goods and services and also 
bargain the price for which those goods 
and services are sold.’’ Id. 


Thus, in his 1967 testimony, Mr. 
Nathan advocated that Congress 
eliminate the compulsory license and 
the statutory rate. Importantly for the 
present proceeding, he specifically 
urged Congress (if it did not eliminate 
the compulsory license) to resist 
replacing the fixed statutory fee with a 
regulatory standard to be implemented 
by a quasi-adjudicatory body, as one 
might regulate a public utility. He 
explained to Congress: ‘‘[O]ne might ask 
. . . whether the music publishing 
industry has any characteristics of a 
public utility. I submit . . . that there is 
nothing in the music publishing 
industry which gives [it] the 
characteristics or the elements of a 
public utility . . . .’’ Id. at 383. Mr. 
Nathan noted what he understood to be 
a key distinction: Unlike traditional 
public utilities like ‘‘railroad systems’’ 
or ‘‘streetcar lines,’’ the songwriting and 
publishing industry is ‘‘a creative and 
non-standardized area,’’ and 
‘‘[m]onopoly and public utility aspects 
are just not prevalent in this industry.’’ 
Id. 


The opposing position of the 
licensees, expressed by Mr. Arnold on 
behalf of the RIAA, contained the seeds 
of the standard ultimately adopted in 
section 801(b)(1). As Mr. Arnold 
testified, the statute should include, 
inter alia, ‘‘accepted standards of 


statutory ratemaking,’’ including a rate 
‘‘that insures the party against whom it 
is imposed a reasonable return on . . . 
investment’’ and ‘‘that divides the 
rewards for the respective creative 
contributions of the record producers 
[as licensees] and the copyright owners 
. . . equitably between them.’’ Id. at 
469. 


Mr. Nathan criticized this approach 
on two fronts. First, he argued that the 
‘‘personal service’’ nature of the 
songwriting and publishing industry 
precluded application of a ‘‘reasonable 
rate of return’’ requirement for the 
setting of the compulsory royalty 
rate.207 Second, with regard to the 
division of the ‘‘rewards’’ proposed in 
Mr. Arnold’s testimony, Mr. Nathan 
stated that ‘‘I have never in all my 
experience encountered this novel 
concept of dividing rewards for creative 
contributions as a meaningful and 
relevant standard of ratemaking.’’ Id. at 
1093–94. 


This 1967 dispute was never resolved. 
Rather, the issue languished until 1980, 
when, Congress abandoned the 
statutorily-fixed rate and substituted a 
regulatory rate-setting process. 
However, the post-1967 legislative 
history did not elucidate how rates set 
under the new statutory standard were 
to be related (if at all) to marketplace 
rates, either as a matter of law or a 
matter of economic policy. F. Greenman 
& A. Deutsch, The Copyright Royalty 
Tribunal and the Statutory Mechanical 
Royalty: History and Prospect, 1 
Cardozo Arts & Ent. L.J. 1, 53, 59 
(1982).208 


3. The ‘‘Bargaining Room’’ Rate-Setting 
Theory Under Section 801(b)(1) 


a. The Bargaining Room Theory in 
Historical Context 


A corollary to the debate regarding the 
standard to be established in section 
801(b)(1) was another dispute: whether 
the statutory rates and terms should be 
set pursuant to what was coined the 
‘‘bargaining room theory’’ of rate-setting. 
This theory was summarized by Mr. 
Nathan: When setting a statutory or 
regulatory rate, the rate-setter should 
allow for ‘‘opening up of the bargaining 


range [with] a higher ceiling so that 
more bargaining can take place,’’ which 
would ‘‘permit competitive bargaining 
. . . .’’ Senate Hearing at 384, 421. In 
fact, Mr. Nathan and the NMPA were 
quite specific as to how the rate-setter 
should determine the range for 
bargaining under this theory: ‘‘[T]he rate 
should be high enough to allow and 
encourage private negotiation, but not 
so high as to make the compulsory 
licensing provision meaningless . . . .’’ 
Id. at 417. 


Before the Senate Judiciary 
Committee, the RIAA’s attorney, Mr. 
Arnold, asserted that incorporating the 
bargaining room theory into the new 
statute would flaunt the purpose of a 
compulsory license: 
[T]o set a statutory rate so high as to promote 
negotiations by a record manufacturer and a 
publisher below that statutory rate violates 
and contradicts the very purpose of imposing 
the compulsory license on the music 
publisher. 


Senate Hearing at 468. 
The bargaining room theory would 


permit different pairings of licensors 
and licensees to enter into agreements at 
varying rates below the statutory rate. 
Indeed, a CBS Records witness before 
the Senate Judiciary Committee 
acknowledged that ‘‘[a] higher ceiling 
would permit wider variation in royalty 
rates. . . . ’’ Id. at 417 (emphasis 
added). Further, Mr. Nathan explained 
this commercial desire for a variety of 
rates in somewhat more formal 
economic terms: ‘‘[A] prudent 
businessman . . . merely wants to price 
his goods on the apparent willingness of 
the consumer to pay.’’ Id. at 419 
(emphasis added). 


The House Judiciary Committee adopted 
the bargaining room theory in its report: 


The committee is setting a statutory rate at 
the high end of a range within which the 
parties can negotiate, now and in the future, 
for actual payment of a rate that reflects 
market values at the time, but one that is not 
so high as to make it economically 
impractical for record producers [as 
licensees] to invoke the compulsory license 
if negotiations fail. 


H.R. Rep. at 21. 
Despite movement in the House, in 


the event, the language in section 
801(b)(1) as enacted did not address the 
bargaining room theory, but rather set 
forth the aforementioned requirement 
for the establishment of ‘‘reasonable’’ 
rates and for the achievement of the 
objectives set forth in Factors A through 
D. As two attorneys who were involved 
in the process of crafting section 
801(b)(1) wrote in their exhaustive 
history of the process: 


The most significant elements of the 
statutory criteria may be what they omit. 
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209 A ‘‘threat point’’ or ‘‘disagreement point’’ is a 
concept from bargaining (game) theory (specifically, 
in the Nash bargaining model) representing the 
value point at which a party will walk away from 
negotiations—thereby affecting the value of the 
ultimate bargain. See SDARS II, 74 FR 23054, 
23056–57 (April 7, 2017) (summarizing the Nash 
model). 


They do not include any explicit mention of 
the standard . . . adopted by the House 
Judiciary Committee in 1967 that the 
statutory rate should be at the high end of a 
range within which the parties can negotiate 
. . . for an actual payment of a rate that 
reflects market values and . . . not so high 
. . . as to make it economically impractical 
for record producers to invoke the 
compulsory license if negotiations fail. 


Greenman & Deutsch, supra, at 59. 
In 1981, the CRT ruled that, as a 


matter of law, the language in section 
801(b)(1) precluded the use the 
bargaining room approach to rate- 
setting. Adjustment of Royalty Payable 
under Compulsory License for Making 
and Distributing Phonorecords, 46 FR 
10466, 10478 (1981). On appeal, the 
D.C. Circuit affirmed the CRT’s decision 
to eschew this approach. 1981 
Phonorecords Appeal, supra. However, 
the D.C. Circuit’s affirmance was not 
based on the CRT’s conclusion that the 
‘‘bargaining room’’ approach was 
impermissible as a matter of law. 
Rather, the appellate court held that the 
CRT had exercised its lawful statutory 
discretion—in the form of a policy 
determination—to reject the use of the 
‘‘bargaining room’’ approach. Id. at 37. 
With regard to the legal question as to 
whether the ‘‘bargaining room’’ theory 
could be applied by the rate-setter, the 
D.C. Circuit held that ‘‘the statutory 
criteria . . . do not explicitly address 
the bargaining room question, and that 
dispute can only be resolved through 
the [CRT’s] articulation of principles 
that flesh out the statutory notions of 
‘reasonable’ rates and ‘fair’ returns.’’ Id. 
at 36. As the authors of the historical 
article noted, this appellate ruling 
preserved for future litigants the right to 
advocate for a policy change to allow for 
an implementation of the ‘‘bargaining 
room’’ approach under section 
801(b)(1). Greenman & Deutsch, supra, 
at 64. Those ‘‘future litigants’’ have 
arrived in this proceeding. 


b. The Bargaining Room Theory in the 
Present Proceeding 


In the present case, the parties 
disagree on the issue of whether the 
Judges should apply the bargaining 
room theory of rate-setting in this 
determination. Compare Copyright 
Owners’ Reply to Services’ Joint 
Proposed Findings of Fact and 
Conclusions of Law at 146 (CORPFF–JS) 
(‘‘Copyright Owners . . . contend that 
. . . [the] bargaining room theory [is a] 
quite permissible consideration[ ] under 
801(b)(1) analysis . . .’’) with Services’ 
Joint Reply to the Copyright Owners’ 
Proposed Findings of Fact and 
Conclusions of Law at 28 (SJRPFF–CO) 
(‘‘[a] rate creating ‘bargaining room’ 


under which copyright users must try to 
make private deals [is] inconsistent with 
Section 801(b)(1) . . .’’). In further 
support of their argument in favor of the 
bargaining room theory, Copyright 
Owners emphasize the inability of the 
Judges (or anyone) to identify present 
market rates precisely, let alone over the 
five year rate period. Proposed 
Conclusions of Law of Copyright Owners 
¶ 89 (COPCOL) (‘‘the compulsory 
license set by the Judges cannot possibly 
contemplate every single business 
model that may develop in the ensuing 
time.’’). Their reasoning is a reprise of 
the original argument for the bargaining 
room theory: If the statutory rate is set 
below market rates, then the parties will 
never negotiate upward toward the 
market rates, because the licensees will 
always prefer to invoke the right to use 
the licensed work at the below-market 
statutory rates. However, if the Judges 
set the statutory rate above what they 
find to be market rates, different 
licensees who each have a maximum 
willingness to pay (WTP) below such a 
statutory rate would seek to negotiate 
lower rates with the licensors. In 
response to such requests to negotiate, 
according to this argument, Copyright 
Owners would respond by negotiating 
various lower rates for those licensees, 
provided lower rates were also in the 
self-interest of Copyright Owners. 4/3/ 
17 Tr. 4431 (Rysman). 


I find, as a matter of policy, that the 
bargaining room theory is not applicable 
to the setting of rates in the present case. 
Rather, I agree with the policy decision 
in Phonorecords I that the rate setting 
policies made explicit in section 
801(b)(1) are best discharged if the 
Judges identify rate structures and rates 
that reflect the standards set forth in the 
statutory provision. Indeed, if the Judges 
were to supplant the statutory factors 
with a theory leading to rates 
intentionally designed to substitute 
discretionary bargaining, the parties 
would essentially be returned to a 
purely market-based rate-setting 
approach. See 3/21/17 Tr. 2194 
(Hubbard) (adoption of the ‘‘bargaining 
room theory’’ would ‘‘extensively’’ shift 
bargaining power to the Copyright 
Owners); see also 3/13/17 Tr. 569 (Katz) 
(‘‘the statutory proceeding . . . ‘‘help[s] 
offset the possible asymmetries’’ in 
bargaining power). 


Notably, section 801(b)(1) does not 
require the Judges even to attempt to set 
market rates, or to use market rates to 
establish ‘‘reasonable’’ rates under the 
statute. Music Choice, 774 F.3d, supra, 
at 1010. (‘‘Copyright Act permits, but 
does not require, the Judges to use 
market rates to help determine 
reasonable rates’’) (emphasis added). 


Moreover, as noted supra, the Judges are 
required to consider not only the 
reasonableness of the rates, but also how 
the four itemized factors listed in 
section 801(b)(1) bear on the 
reasonableness of the rates, i.e., the 
maximization of the public 
‘‘availability’’ of musical works, ‘‘fair’’ 
return, ‘‘fair’’ income and ‘‘minimize[d] 
. . . disruptive impact.’’ These are not 
factors necessarily implicated or fully 
addressed by a market-based analysis. If 
the Judges were to adopt wholesale the 
bargaining room theory, they would 
eliminate the value of those extra- 
market factors. Finally, as Dr. Eisenach 
conceded, adoption of the bargaining 
room theory would alter the parties’ 
respective ‘‘threat points’’ (a/k/a 
‘‘disagreement points’’) in the ‘‘Nash 
context,’’ increasing Copyright Owners’ 
bargaining power as compared with the 
non-application of the bargaining room 
approach. 4/4/17 Tr. 4846–47 
(Eisenach).209 


In addition, an application of the 
bargaining room theory would be 
inconsistent with another purpose of 
statutory licensing—the minimization of 
transaction costs. If each interactive 
streaming service were required to 
negotiate separately with each music 
publisher, the process would diminish 
the transaction cost savings, which is an 
important reason for statutory licensing. 
See 4/6/17 Tr. 5233 (Leonard) (‘‘the 
point of having this kind of compulsory 
licensing setting is to reduce 
transactions cost and to . . . prevent the 
exercise of market power and prevent 
disruption in the marketplace.’’); 4/13/ 
17 Tr. 5901 (Hubbard) (most listeners 
demonstrate low WTP such that ‘‘notion 
of negotiation with [that] entire long tail 
is a lot of transactions costs . . . which 
would seem to me to be at odds with the 
801(b) factors. . . . [I]t . . . would seem 
to subvert the very purpose of this 
hearing to just suggest wholesale private 
renegotiation.’’). 


On balance, based on the foregoing, I 
do not accept and will not apply the 
bargaining room theory to establish 
either the rate structure or the zone of 
reasonable rates. 


E. The Present Rate Structure and Rates 
Subpart B sets forth mechanical 


royalty rates in connection with the 
delivery and offering of interactive 
streams and/or limited downloads. 
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210 This summary is set forth in the Amended 
Expert Witness Statement of Dr. Gregory Leonard, 
Google’s economic expert witness. See Amended 
Expert Witness Statement of Dr. Gregory K. Leonard 
¶ 25 (Leonard AWDT). I find Dr. Leonard’s format 
to be particularly useful, but I note that all the 
parties clearly and consistently summarized the 
existing rate structure. See also, e.g., Israelite WDT 
¶ 28. 


211 To be clear, these alternative percentages 
reflect percent of payments to record companies for 
sound recording rights, unregulated and set in the 
market, not the percent of revenue received by the 
interactive streaming services. That is, these are the 
so-called ‘‘TCC’’ rates. 


212 This is the so-called ‘‘Mechanical Floor’’ rate, 
discussed infra. 


213 The regulations also describe how the royalty 
revenue collected shall be allocated among musical 
works that had been played on the interactive 
streaming services. That allocation is made on a per 
play basis, and, under the parties’ proposals in this 
proceeding, that general allocation principle would 
remain unchanged. Compare Copyright Owners’ 
Proposal at B–14–15 with, e.g., Second Amended 
Proposed Rates and Terms of Spotify USA Inc. at 
12–13 (Spotify’s Proposal). 


214 As under subpart B, collected royalties under 
subpart C are allocated on a per play basis. The 
Services, and Apple, do not propose a change in 
this regard. Copyright Owners, given their proposal 
that subpart C be eliminated, would utilize the 
subpart B allocation methodology for the service 
offerings now in subpart C. 


215 Pandora had not begun its interactive 
streaming service at the time of the hearing. 
However, since November 2015, Pandora asserts 
that it has entered into direct licenses with 
thousands of music publishers that cover the 
mechanical rights that are at issue in this 
proceeding. Written Direct Testimony of Michael 
Herring ¶ 49 (Herring WDT). See, e.g., PAN Dir. Exs. 
6–7. Many of those deals bundle interactive 
streaming (for which mechanical and performance 
rights are required) and noninteractive streaming 
(for which, arguably, no mechanical license is 
required). Katz WDT ¶ 105. 


There are three product distinctions 
within the subpart B rate structure: 
(a) Nonportable vs. Portable Services 
(b) Unbundled vs. Bundled Services 
(c) Subscription vs. Ad-Supported Services 


37 CFR 385.13. 
Copyright Owners provide a helpful 


and more specific summary of these 
categories: 


(a) ‘‘standalone non-portable 
subscription—streaming only’’ services (i.e., 
tethered to a computer); 


(b) ‘‘standalone non-portable 
subscription—mixed’’ (i.e., both streaming 
and limited download) services; 


(c) ‘‘standalone portable’’ subscription 
streaming and limited download services 
(i.e., accessible on mobile or other Internet- 
enabled devices); 


(d) ‘‘bundled subscription services’’ which 
are streaming and limited download services 
bundled with another product or service; and 


(e) ‘‘free [to the end user] nonsubscription/ 
ad-supported services.’’ 


Copyright Owners’ Written Direct 
Statement, Proposed Rates and Terms at 
B–3 (Copyright Owners’ Proposal) 
(quoting 37 CFR 385.13). 


More granularly, the present subpart 
B rate structure and rates and for 
interactive streaming and limited 
downloads, as agreed to by the parties 
in their 2012 settlement, are set forth in 
full at 37 CFR 385.12 and 385.13, and 
are summarized below: 210 


1. Calculate the ‘‘All-In’’ Publishing 
Royalty for the Service Offering 


a. maximum of 10.5% of service 
revenue and the following minimum 
royalties based on the type of service: 


(i) Standalone Non-Portable 
Subscription, Streaming Only: 
—lesser of 22% of service payments for 


sound recording rights 211 and $0.50 
per subscriber per month. 
(ii) Standalone Non-Portable 


Subscription, Mixed Use: 
—lesser of 21% of service payments for 


sound recording rights and $0.50 per 
subscriber per month. 
(iii) Standalone Portable Subscription, 


Mixed Use: 


—lesser of 21% of service payments for 
sound recording rights and $0.80 per 
subscriber per month. 
(iv) Bundled Subscription Services: 


—21% of service payments for sound 
recording rights. 
(v) Free Non-Subscription/Ad- 


Supported Services: 
—22% of service payments for sound 


recording rights. 
2. Subtract Applicable Performance 


Royalties [the ‘‘All-In’’ Calculation] (i.e., 
subtract from the result in the previous 
step the ‘‘total amount of royalties for 
public performance of musical works 
that has been or will be expensed 
pursuant to public performance licenses 
in connection with uses of musical 
works through such offering.’’) 


3. Compare the maximum of the result 
from the previous steps and the 
following mechanical-only per 
subscriber royalty floors based on the 
type of service: 212 


(a) Standalone Non-Portable 
Subscription, Streaming Only: $0.15 per 
subscriber per month. 


(b) Standalone Non-Portable 
Subscription, Mixed Use: $0.30 per 
subscriber per month. 


(c) Standalone Portable Subscription, 
Mixed Use: $0.50 per subscriber per 
month. 


(d) Bundled Subscription Services: 
$0.25 per active subscriber per month. 


(e) Free Non-Subscription/Ad- 
Supported Services: Not Applicable.213 


Subpart C of part 385 sets forth the 
royalty structure and rates for licensing 
mechanical rights for five categories: 
limited offerings, mixed service 
bundles, music bundles, paid locker 
services, and purchased content locker 
services. The present subpart C rate 
structure, established consensually in 
the 2012 settlement, are set forth at 37 
CFR 385.20 through 385.26. As 
succinctly summarized by Dr. Leonard 
(see Leonard AWDT ¶ 26), the structure 
and rates are as follows: 


1. Calculate the ‘‘All-In’’ Publishing 
Royalty for the Service Offering 


a. Maximum of the applicable 
percentage of service revenue based on 
the type of service: 


(i) Mixed Service Bundle: 11.35% of 
service revenue. 


(ii) Music Bundles: 11.35% of service 
revenue. 


(iii) Limited Offering: 10.5% of 
service revenue. 


(iv) Paid Locker Service: 12% of 
incremental service revenue. 


(v) Purchased Content Locker: 12% of 
service revenue. 


and 


b. The applicable ‘‘All-In’’ minimum, 
also based on the type of service: 


(i) Mixed Service Bundle: 21% of 
service payments for sound recording 
rights. 


(ii) Music Bundles: 21% of service 
payments for sound recording rights. 


(iii) Limited Offering: 21% of service 
payments for sound recording rights 
(subject to a further minimum payment 
of $0.18 per subscriber per month). 


(iv) Paid Locker Service: 20.65% of 
service payments for sound recording 
rights (subject to a further minimum 
payment of $0.17 per subscriber per 
month). 


(v) Purchased Content Locker: 22% of 
any incremental service payments to 
record companies for sound recording 
rights (above the otherwise applicable 
payments for permanent digital 
downloads and ringtones). 


2. Subtract Applicable Performance 
Royalties 


Subtract from the result in the 
previous step the ‘‘total amount of 
royalties for public performance of 
musical works that has been or will be 
expensed pursuant to public 
performance licenses in connection 
with uses of musical works through 
such subpart C offering.’’ 214 


At the time of the hearing, the 
services paid the following subpart B 
mechanical rates: 215 
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216 Written Direct Testimony of Kelly Brost. 
217 Written Rebuttal Testimony of Leslie M. Marx. 
218 Written Direct Testimony of Rob Wheeler. 
219 Written Direct Testimony of Leslie M. Marx. 
220 A ‘‘private good is ‘‘one that is both 


excludable and rival in consumption,’’ i.e., the 
supplier can prevent non-payers from consuming 
the good, and each unit of the good cannot be 
consumed by more than one person simultaneously. 


P. Krugman & R. Wells, Microeconomics at pp. G– 
2, G–7 (2d ed. 2009). The distinction between a 
private good and a public good is discussed infra. 


Licensee/service Rate prong Rate Reg or direct contract Source 


Amazon Unlimited for Echo [REDACTED] .................... $[REDACTED] .................. § [REDACTED] .................. Brost WDT,216 Ex. 18 (HX 
20). 


Amazon Prime ................... [REDACTED] .................... $[REDACTED] .................. § [REDACTED] .................. Marx 217 WRT ¶ 40. 
Apple Music ....................... Not Applicable ................... [REDACTED] .................... Direct contracts ................. Wheeler 218 WDT ¶¶ 10, 


12; HX 1432, HX 1434, 
HX 1435. 


[REDACTED] ..................... [REDACTED] .................... [REDACTED] .................... [REDACTED] .................... Leonard AWDT ¶ 52 et 
seq. 


Spotify/Ad-Supported ........ [REDACTED] .................... [REDACTED] .................... § [REDACTED] ..................
§ [REDACTED] ..................


Marx WDT 219 ¶ 83. 


Spotify Subscription ........... [REDACTED] .................... $[REDACTED] .................. § [REDACTED] .................. Marx WDT ¶ 76. 


F. The Economic Framework for 
Analyzing the Rate Structure Issues 


The parties’ proposals are based on 
varying explicit and implicit 
assumptions regarding the economic 
principles that underlie the licensing of 
musical works. During the hearing, the 
parties have urged the Judges to apply 
certain economic principles, often 
imploring the Judges to recognize that 
the economic underpinnings of their 
arguments can be found in the teachings 
of a generic introductory ‘‘Economics 
101’’ course. See, e.g., 3/8/17 Tr. 133 
(Copyright Owners’ Opening 
Statement); 3/14/17 Tr. 920 (Herring); 4/ 
13/17 Tr. 5917 (Lane). I generally agree 
that, particularly with regard to the rate 
structure, it is helpful to ‘‘begin at the 
beginning’’—i.e., with basic economic 
principles—so that the subsequent 
analyses are grounded in some basic 
concepts. 


Basic economic theory teaches that 
supply and demand determine an 
equilibrium market price. See, e.g., W. 
Nicholson & C. Snyder, Microeconomic 
Theory at 10 (10th ed. 2008) (‘‘[D]emand 
and supply interact to determine the 
equilibrium price and the quantity that 
will be traded in the market.’’); see also 
Final Rule and Order, Determination of 
Reasonable Rates and Terms for the 
Digital Performance of Sound 
Recordings, Docket No. 96–5 CARP 
DSTRA, 63 FR 25394, 25404 (May 8, 
1998) (‘‘CARP PSS 1998’’) (noting that 
‘‘price [is] set in the marketplace 
according to the laws of supply and 
demand. . . .’’); Eisenach WDT ¶ 34 
(‘‘the interplay between supply and 
demand results in a market price.’’) 


With regard to the supply of an 
‘‘ordinary private good’’ in a perfectly 
competitive market,220 it is well 


understood that there is typically a 
positive correlation between price and 
quantity (causing the well-known 
upward slope of a supply curve). See, 
e.g., C. Byun, The Economics of the 
Popular Music Industry at 74 (2016) 
(‘‘The firm’s supply curve is upward 
sloping, since the relationship between 
price and quantity supplied by the firm 
is positive.’’) This positive correlation is 
the consequence of several factors. 
Among those factors is the increasing 
marginal physical cost of inputs 
required to create the product. Marx 
WDT ¶ 38 n.39 (‘‘ ‘Marginal cost’ is 
defined as the increase in total cost 
resulting from an additional unit of 
output.’’). The marginal cost of inputs 
generally increases because, inter alia, 
inputs are scarce and a seller must pay 
more for each unit of an input as it 
becomes more scarce, or if additional 
units are less productive. See Krugman 
& Wells, Microeconomics at 312–13 (2d 
ed. 2009). Additionally, input sellers 
must consider the opportunity cost of 
supplying an input to a particular buyer, 
i.e., any revenue foregone by selling that 
scarce input to that particular buyer 
rather than to another buyer who was 
willing to pay a higher price. See E. 
Mansfield & G. Yohe, Microeconomics at 
242 (11th ed. 2004) (‘‘opportunity cost’’ 
of an input is ‘‘the value of that input 
if it were employed in its most valuable 
alternative use.’’). 


In this proceeding, the products being 
licensed by Copyright Owners to the 
interactive streaming services for 
distribution are collections (repertoires) 
of additional copies of a song embodied 
in a sound recording—not the original 
or first copy of the song or the sound 
recording. The marginal physical cost of 
such additional digital copies of a 
musical work embodied in a sound 
recording is essentially zero. See 
Written Rebuttal Testimony of Marc 
Rysman, Ph.D. ¶ 71 (Rysman WRT) 
(‘‘Intellectual property commonly may 
have little to no marginal costs to 


reproduce. . . .’’); Marx WDT ¶ 117 
(‘‘the marginal costs of providing rights 
to a particular musical work and 
streaming it to the consumer are 
effectively zero); Written Rebuttal 
Testimony of Richard Watt (Ph.D.) (On 
behalf of the NMPA and the NSAI) ¶ 44 
n.48 (Watt WRT) (considering reliable 
Professor Marx’s conclusion that ‘‘[a] 
marginal cost of zero is a close 
approximation of true costs of 
delivery.’’); Expert Rebuttal Report of 
Glenn Hubbard, February 15, 2017 
¶ 4.20 (Hubbard WRT) (‘‘copyrighted 
music work . . . has zero marginal 
production costs’’); Rebuttal Expert 
Witness Statement of Dr. Gregory K. 
Leonard ¶¶ 6, 95 (Leonard WRT) 
(acknowledging ‘‘the zero marginal cost 
of a stream’’); Corrected Written 
Testimony of Michael L. Katz (On behalf 
of Pandora Media, Inc.) ¶ 26 (Katz 
CWRT) (‘‘The creation and distribution 
of musical works has . . . zero or near- 
zero marginal costs.’’); 3/30/17 Tr. 
4085–40866, (Gans) (agreeing that the 
‘‘marginal physical cost’’ of ‘‘additional 
electronic versions of sound recordings 
. . . embody[ing] musical works is 
zero); see generally W. Landes, 
Copyright in R. Towse, A Handbook of 
Cultural Economics at 100 (2d ed. 2011) 
(‘‘[T]he cost of reproducing the 
[copyrighted] work that additional users 
can be added at a negligible or even zero 
cost.’’) So, there is an important basic 
distinction between the marginal 
physical costs associated with creating 
additional units of ordinary private 
goods and additional digital copies of 
songs/sound recordings. 


With regard to demand, there is a 
negative correlation between price and 
quantity (causing the equally well- 
known downward slope of a demand 
curve). See, e.g., Krugman & Wells, 
supra, at 63–64. This negative 
correlation is also the consequence of 
several factors. For present purposes, 
two factors are pertinent. First, a buyer’s 
demand is a function of the benefit the 
buyer realizes from acquiring the good— 
what economists term ‘‘utility.’’ Second, 
buyers’ ability to satisfy their desire for 
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221 Thus, it is important to keep in mind that 
WTP incorporates ‘‘Ability To Pay,’’ when 
evaluating the distinctions among the interactive 
streaming services’ various tier offerings and the 
issue of price discrimination. See C. Sunstein, 
Willingness to Pay vs. Welfare, 1 Harv. L. & Pol. 
Rev. 303, 310 (2007) (noting the ‘‘need to make a 
distinction . . . between WTP and ability to pay 
. . . . When . . . people show a low WTP, it may 
be because their ability to pay is low [b]ut their low 
WTP does not demonstrate that they would gain 
little in terms of welfare from receiving the relevant 
good.’’) (emphasis in original). 


222 When discussing consumer demand, 
economists often leave implicit the distinction 
between the budget constraint, which reveals an 
ability (or inability) to pay, and the WTP, by 
combining both in the WTP phrase. In this Dissent, 
I shall use the WTP phrase in its combined form, 
unless distinction is of some importance in this 
proceeding. 


223 These two aspects of demand are reflected in 
the present proceeding by the services’ attempts to 
design a ‘‘range of products’’ with different ‘‘price 
points’’ (reflecting consumers’ varying budget 
constraint/WTP) and ‘‘features to accommodate 
preferences’’ (reflecting differences in utility). See, 
e.g., Phillips WDT 16 (describing Pandora’s design 
of its new interactive streaming offerings). 


224 Importantly, this economic interdependency 
exists as a matter of law as well as economics in 
this proceeding. Section 801(b)(1)(A) explicitly 
makes the link between the upstream and 
downstream markets relevant to the setting of 
upstream rates in this proceeding, by instructing the 
Judges to set upstream rates that ‘‘maximize the 
availability of creative works to the public,’’ i.e., to 
the downstream listeners. 


225 If the market is imperfect, i.e., if the seller has 
some market power, then the positive price will 
exceed marginal cost. 


226 There are other particular requirements that 
must be satisfied for a market to be perfectly 
competitive such that the resulting price reflects 
these fair market efficiencies. See Mansfield & 
Yohe, supra at 290–91 (Perfect competition 
requires: (1) Homogeneous products across sellers; 
(2) no seller or buyer is so large as to affect the 
product price (i.e., all participants are price-takers 
rather than price-makers; (3) all resources are 
completely mobile across markets, i.e., they can 
freely enter or exit the market); and (4) all market 
participants (consumers, producers and input 
suppliers) have ‘‘perfect knowledge’’ of all relevant 
information. 


utility is constrained by their ability to 
pay—what economists call a ‘‘budget 
constraint.’’ To simplify somewhat, the 
point where a buyer’s utility and ability 
to pay intersect represents a point on 
the buyer’s demand curve, indicating 
his or her ‘‘Willingness to Pay’’ 
(WTP).221 See Byun, supra at 26–27 (The 
demand curve represents a mapping of 
all such points, reflecting both (1) the 
‘‘intuitive’’ idea that the more expensive 
a good, the greater its ‘‘budget’’ impact, 
lowering the quantity demanded; and 
(2) diminishing marginal ‘‘utility,’’ as 
reflected in the buyer’s willingness to 
pay [(WTP)] for additional units of the 
good); see also Pindyck & Rubinfeld, 
supra, at 83, 140 (‘‘[P]references and 
budget constraints . . . determine how 
individual consumers choose how much 
of each good to buy . . . choos[ing] 
goods to maximize the satisfaction they 
can achieve, given the limited budget 
available to them.’’ . . . [C]onsumers’ 
demand curves for a commodity can be 
derived from information about their 
tastes . . . and from their budget 
constraints.’’).222 The market demand 
curve for an ordinary private good is the 
horizontal sum of all quantities 
demanded at each price reflected in the 
demand curves of all potential buyers. 
Byun, supra, at 27; Pindyck & Rubinfeld, 
supra, at 141.223 


Importantly for the present 
proceeding, changes along the demand 
curve (i.e., changes in quantity 
demanded in response to changes in 
price) must be distinguished from 
changes in demand, i.e., shifts of the 
entire demand curve representing a 
different quantity demanded at each 
price. A movement ‘‘down the demand 
curve’’ would reflect an increase in new 


buyers whose WTP was equal to the 
lower price as the demand curve 
descends, i.e., whose WTP was less than 
higher prices along the demand curve. 
By contrast, an upward shift of the 
entire demand curve can be the 
consequence of several factors, 
including a reduction in the price of a 
competing (substitute) good and a 
change in consumer tastes. To reiterate, 
this distinction between an increase in 
quantity demanded and an increase in 
demand is of particular importance in 
this proceeding, as will be evident as I 
compare and contrast the parties’ 
economic arguments. See Krugman & 
Wells, supra, at 66–67 (‘‘[W]hen you’re 
doing economic analysis, it’s important 
to make the distinction between changes 
in the quantity demanded, which 
involve movements along a demand 
curve, and shifts of the demand 
curve.’’). 


It is also important—especially in this 
proceeding—to distinguish markets 
vertically. There are two markets 
implicated in this proceeding. There is 
the upstream market for the sale and 
purchase of inputs, here, licenses for the 
collected copies (entire repertoires) of 
musical works embodied in the 
streamed sound recordings. There is 
also the downstream market for the sale 
and purchase of the final product, 
comprised of both (1) the right to listen 
to a given sound recording/musical 
work; and (2) an ‘‘option’’ value,’’ i.e., 
a right to access a large repertoire of 
sound recordings/musical works. The 
dynamics of these two markets are 
different, yet they are economically 
intertwined. They are economically 
different in certain obvious ways, in that 
the upstream market consists of 
licensors and licensees whereas the 
downstream market is comprised of 
streaming services and listeners 
(subscribers or users) with the markets 
exhibiting different degrees of (inter 
alia) competition, market power, 
homogeneity and preferences among the 
participants in each market. However, 
they are interdependent as well, because 
the upstream demand of the interactive 
streaming services for musical works 
(and the sound recordings in which they 
are embodied)—known as ‘‘factors’’ of 
production or ‘‘inputs’’—is derived from 
the downstream demand of listeners to 
and users of the interactive streaming 
services. This interdependency causes 
upstream demand to be characterized as 
‘‘derived demand.’’ See Krugman & 
Wells, supra, at 511 (‘‘[D]emand in a 
factor market is . . . derived demand 
. . . [t]hat is, demand for the factor is 


derived from the [downstream] firm’s 
output choice.’’).224 


In perfectly competitive markets for 
ordinary private goods, prices tend 
toward an ‘‘equilibrium’’ price where 
there is an intersection between 
quantity demanded (on the demand 
curve) and the quantity supplied (on the 
supply curve). In that market, the 
positive price equals both marginal cost 
and marginal benefit.225 That price 
would allow for a reasonable estimation 
of a per unit price that economists 
would be able to identify, in terms of 
economic efficiency, as a fair market 
price. See, e.g., G. Niels, H. Jenkins & J. 
Kavanagh, Economics for Competition 
Lawyers ¶ 1.4.7 (2d ed. 2016) (The 
‘‘equilibrium price’’ reflects ‘‘allocative 
efficiency’’ on the demand side and 
‘‘productive efficiency’’ on the supply 
side.’’); Nicholson & Snyder, supra at 
469–72 (‘‘[P]erfectly competitive 
markets lead to efficiency in the 
relationship between production 
[supply] and preferences 
[demand]. . . .’’) 226 


This snapshot of a perfectly 
competitive market for an ordinary 
private good is described in the typical 
‘‘Economics 101’’ course. However, 
because (as noted supra) the marginal 
physical cost of supplying an additional 
copy of a song/sound recording is 
essentially zero, at least one key 
condition for efficient per-unit pricing 
does not exist. A price above zero would 
not reflect allocative efficiency, because 
price must equal marginal cost to create 
such efficiency. However, at a price of 
zero—that is, equal to marginal cost—no 
supplier would have an economic 
incentive to incur the cost of producing 
the original version of the musical work. 
As one scholar has summarized: 


There is a conflict between the competing 
goals of ensuring access to intellectual 
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227 This point highlights a particular distinction 
between private goods and products with public 
good characteristics (discussed infra), upending the 
‘‘economic efficiency’’ principles of for private 
goods markets taught in an ‘‘Economics 101’’ class. 
See C. Yoo, Copyright and Public Good Economics: 
A Misunderstood Relation,’’ 155 U. Pa .L. Rev. 635, 
638 (2007) (There is ‘‘an interesting inversion of the 
conditions for the efficient allocation of private 
goods. For private goods, consumers pay the same 
price and signal the different valuations that they 
place on the good by purchasing different 
quantities. For pure public goods, consumers 
consume the same quantity of production and 
signal the intensity of preferences by their 
willingness to pay different prices.’’). This principle 
is particularly applicable in response to the 
argument that economic efficiency is fostered by 
per-unit pricing in the market at issue in this 
proceeding. 


228 This non-rival aspect of streamed music is not 
only a theoretical underpinning of the interactive 
markets, but also is the crucial basis for the 
services’ plans (discussed infra) to achieve ‘‘scale’’ 
and, ultimately, profitability, as discussed infra. See 
generally J. Haskel & S. Westlake, Capitalism 
without Capital at 66 (2017) (‘‘From an economic 
point of view, scalability derives from . . . what 
economists call ‘non-rivalry.’ ’’). 


229 This Billboard measure tracks songs played on 
AM–FM terrestrial radio broadcasters, which are 
not required to license the works or the sound 
recordings they play. 


230 The sound recording market is also highly 
concentrated. See Marx WDT ¶ 149 (‘‘The three 
major labels, Sony Music Entertainment, Inc., 
Warner Music Group, and Universal Music Group 
(‘UMG’), account for roughly 65% of US recording 
industry revenue.’’). Also, the performance rights 
collectives are highly concentrated, with ASCAP 
and BMI representing over 90% of the songs 
available for licensing in the United States. See 
Register’s Report at 20. 


property at a price equal to marginal cost and 
providing incentives for the production of 
information. Finding the balance between 
access and incentives arising from the free 
access and exclusive rights norms is 
characterized as the static/dynamic dilemma 
or the short-run/long-run dilemma. 


D. Barnes, The Incentive/Access 
Tradeoff, 9 Nw. J. Tech. & Intell. Prop. 
96, 96 (2010). 


The distinction between normal 
private goods and intellectual property 
applies specifically in the markets for 
musical works and sound recordings. As 
a Canadian scholar recently explained: 


For normal goods and services, the optimal 
level of consumption is generally considered 
to be the level achieved when the price of the 
good is equal to its marginal production 
cost. . . . This level corresponds to what 
economists call a first-best optimum, which 
requires that fixed costs be covered one way 
or another. A competitive market is generally 
the preferred mechanism for defining and 
achieving an optimal level of production and 
consumption for normal goods. 


With information goods or assets, the 
problem is somewhat more difficult since the 
same unit . . . think of a musical work or 
sound recording . . . can be listened to and 
enjoyed many times by many different users 
or consumers now and in the future as 
consumption does not destroy or alter the 
unit in question. 


M. Boyer, The Competitive Market 
Value of Copyright in Music: A Digital 
Gordian Knot, Toulouse School of 
Economics Working Paper at 18 (Sept. 
2017) (emphasis added).227 


Economists have analyzed and 
modeled this conundrum, utilizing 
approaches beyond those in a basic 
‘‘Economics 101’’ classroom. See P. 
Samuelson, Aspects of Public 
Expenditure Theories, 40 The Rev. of 
Econ. & Statistics, 332, 336 (1958) 
(when attempting to price additional 
copies of public goods with marginal 
costs approximating zero ‘‘the easy 
formulas of classical economics no 
longer light our way.’’). 


Copies of intellectual property goods, 
including especially electronic copies, 


are understood not to be ‘‘private’’ 
goods as in the simple model sketched 
supra, but rather are ‘‘quasi- public 
goods.’’ A ‘‘public good’’ has two 
characteristics. First, it has a zero 
marginal production cost (formally, they 
are ‘‘non-rivalrous in consumption,’’ 
because consumption of one unit does 
not prevent another unit from being 
consumed). Second, the provider of the 
public good cannot prevent 
consumption of the good by non-payers 
(formally, ‘‘non-excludability’’). See 
Nicholson & Snyder, supra, at 679. A 
‘‘quasi-public good’’ (sometimes called 
an ‘‘impure public good’’ or a ‘‘mixed 
good’’) possesses only one of these two 
public goods characteristics. See, e.g., G. 
Dosi & J. Stiglitz, The Role of 
Intellectual Property Rights in the 
Development Process, with Some 
Lessons from Developed Countries: An 
Introduction at 6, Inst. of Economics, 
Laboratory of Economics and 
Management, Working Paper 2013/23 
(Nov. 2013) (defining a quasi-public 
good as one where either ‘‘it is . . . hard 
to exclude others’’ or, ‘‘even if it were 
possible, it is inefficient to do so.’’). In 
the market at issue in this proceeding, 
one person’s accessing of a streamed 
copy of sound recording (and the 
musical work embodied within it) on an 
interactive streaming service is not in 
rivalry with another person’s listening 
to a copy of the same sound recording/ 
song (i.e., one person’s listening does 
not cause a marginal increase in 
physical cost to the licensors),228 but the 
licensors can exclude any person from 
listening who does not subscribe to or 
register with the interactive streaming 
service. When piracy is uncontrolled, 
copies of sound recordings (and the 
musical works embodied therein) 
resemble pure public goods. When 
piracy is reduced, these reproductions 
are more in the nature of quasi-public 
goods, because they are still not 
rivalrous in consumption. 


An additional complexity: The 
products supplied in the market 
(upstream and downstream) in this 
proceeding are not simply individual 
copies of discrete musical works. 
Rather, the product is the collection of 
repertoires of musical works, 
collectivized (through ownership, 
administration and distribution) by the 
music publishers and, in final 


(downstream) delivery), through the 
major record companies (and a 
constellation of smaller publishers). 


These collective activities are highly 
concentrated among only a few such 
publishers. As noted supra, the four 
largest publishers—Sony/ATV 
([REDACTED] percent), Warner/ 
Chappell ([REDACTED] percent), 
Universal Music Publishing Group 
(UMPG) ([REDACTED] percent), and 
Kobalt Music Publishing ([REDACTED] 
percent)—collectively accounted for just 
over 73 percent of the top 100 radio 
songs tracked by Billboard 229 as of the 
second quarter in 2016. Katz WDT ¶ 46. 
The collective nature of the principal 
music publishers is further made clear 
from the testimony of their witnesses in 
this proceeding. See Witness Statement 
of Peter Brodsky ¶ 5 (Brodsky WDT) 
(Sony/ATV Music Publishing owns and 
administers ‘‘the largest catalog of 
musical compositions in the world, with 
over [REDACTED] songs written by 
[REDACTED] of songwriters’’); Witness 
Statement of David Kokakis ¶ 10 
(Kokakis WDT) (UMPG owns and 
administers [REDACTED] 
compositions); Witness Statement of 
Gregg Barron ¶ 5 (BMG owns and 
administers [REDACTED] 
compositions); Witness Statement of 
Annette Yocum ¶ 8 (Warner/Chappell 
owns and administers [REDACTED] 
compositions).230 


The mechanical license thus is in the 
nature of a blanket license 
(notwithstanding that the interactive 
streaming service must first serve a 
Notice of Intention (NOI) on the 
copyright owner in order to utilize the 
statutory mechanical license in 
connection with each individual song). 
17 U.S.C. 115(b); 37 CFR 201.18). Much 
of the economic value of a collection of 
millions of copyrights within one 
publishing umbrella lies in the 
economizing on transaction costs— 
allowing large entities to administer the 
copyrights. See generally S. Besen, S. 
Kirby and S. Salop, An Economic 
Analysis of Copyright Collectives, 78 
Va.L.Rev. 383 (1992); R. Watt, Copyright 
Collectives: Some Basic Economic 
Theory, reprinted in R. Watt (ed.), 
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231 The economic concept of a collective 
organization is broader than the more common and 
narrow conception of ‘‘collection societies’’ as 
limited to PROs. See A. Katz, Copyright Collectives: 
Good Solution, But for Which Problem, at 2, n.7, 
reprinted in R. Dreyfuss & D. Zimmerman (eds.) 
Working Within the Boundaries of Intellectual 
Property Law (2010) (‘‘The term ‘copyright 
collectives’ encompasses various types of 
organizations, with different mandates, structures, 
forms of governance and regulatory oversight.’’). 


232 When large publishing houses or major record 
labels control large swaths of the market, and their 
products are ‘‘must haves,’’ they are 
‘‘complementary oligopolists’’ rather than 
monopolists, a difference that leads to supranormal 
pricing and greater inefficiencies than arise from 
monopoly. See Web IV, 81 FR 26316, 26348 (May 
2, 2016). 


233 To repeat, the ‘‘opportunity cost’’ of using an 
input is the foregone value of the most highly- 
valued alternative use of that input. See generally 
Pindyck & Rubinfeld, supra, at 689 (defining 


‘‘opportunity cost’’ as the ‘‘[c]ost associated with 
opportunities that are foregone when a firm’s 
resources are not put to their best alternative use.’’). 


234 It should be noted that Professor Watt 
decidedly rejects the applicability of welfare 
economics as a tool with regard to Factor A of 
section 801(b)(1)—unless ‘‘availability’’ were to be 
equated with ‘‘use’’ of copyrighted musical works. 
See id. at 3033. 


235 The ‘‘Theory of the Second Best’’ was 
originally developed more than sixty years ago. See 
R. G. Lipsey and K. Lancaster, The General Theory 
of Second Best, 24 Rev. Econ. Stud. 11 (1956–1957). 


236 As Professor Marx notes, the first theorem of 
welfare economics provides ‘‘that the allocation of 
resources is efficient in a general equilibrium with 
perfect competition, and in a perfectly competitive 
market, price equals firms’ marginal cost. Marx 
WDT ¶ 116 n.129 (citing B. Douglas Bernheim and 
Michael D. Whinston, Microeconomics 561–62, 
601–02). 


Handbook on the Economics of 
Copyright at 168–170 (2014).231 


However, along with the efficiencies 
of collective ownership comes the 
market power of the collective. As has 
been noted: 


In so much as copyright law establishes a 
. . . monopoly of each copyright holder in 
his or her own item of intellectual property, 
copyright collectives imply an even larger 
monopoly situation for entire specific types 
of intellectual property in general. Exactly 
how this monopoly power affects social 
welfare is a natural point of discussion. . . . 
[T]here are social costs involved when a 
natural monopoly 232 is run by only one firm, 
since that firm will not sell its output at the 
socially optimal price, but rather at the pure 
profit maximizing price. It is for this reason 
that most natural monopolies are subject to 
heavy regulation. . . . The administration 
and marketing of intellectual property has 
many aspects of a natural monopoly. . . . 
The fact that unregulated copyright 
collectives do not achieve a social optimum 
establishes strong theoretical foundations for 
arguing that such collectives should be 
regulated. 


R. Watt, Copyright and Economic 
Theory: Friends or Foes at 163, 190 
(2000); see also C. Handke, The 
Economics of Collective Copyright 
Management at 9, reprinted in Watt, 
Handbook of the Economics of 
Copyright, supra (entities controlling a 
collection of copyrights are natural 
monopolies). 


Thus, the ‘‘product’’ that is licensed 
to interactive streaming services can be 
modeled not merely as the individual 
musical work or sound recording, but 
also as access to copies of a large 
repertoire of songs. Such access can be 
offered through various delivery 
channels, such as interactive streaming, 
noninteractive streaming and satellite 
radio. 


At this point of analysis, therefore, the 
concept of ‘‘opportunity cost’’ is of 
particular importance.233 When a 


collective sets the royalty rate to be paid 
by a distribution channel to provide 
such downstream access, in order to 
maximize profits, it must: (1) Consider 
potential royalty revenue from the 
various distribution channels; (2) 
determine whether these distribution 
channels/licensees serve overlapping 
downstream listeners; (3) minimize 
opportunity costs by attempting to 
equalize (on the margin) royalty revenue 
paid by such overlapping licensees; (4) 
refuse licenses to distributor categories 
that would ‘‘cannibalize’’ higher royalty 
revenues from other distribution 
channels; and (5) identify the 
distribution channels that provide 
access to listeners who would not 
otherwise pay for a higher-priced 
distribution channel because of their 
low WTP (i.e., distribution channels and 
listeners that do not cause 
‘‘substitution’’ or ‘‘cannibalization’’). 


For the category of services that fall in 
number (5) above, licensors would 
negotiate a royalty without regard to 
opportunity cost (i.e., without fear of 
‘‘substitution’’ or ‘‘cannibalization’’), 
because no such opportunity costs 
would be present. Compare Expert 
Report of Joshua Gans on Behalf of 
Copyright Owners ¶ 50 (Gans WDT) 
(‘‘The opportunity cost of licensing 
musical works to a given interactive 
streaming service depends on the 
royalty income lost as a result of doing 
so. There are numerous potential 
sources of that lost royalty income, 
including lost revenue from another 
interactive streaming service (that may 
pay higher rates), as well as lost 
physical sales, downloads and radio/ 
webcasting revenue.’’) with Hubbard 
WRT ¶ 4.3 (‘‘a songwriter’s opportunity 
cost of licensing to a service that is both 
market expanding and that does not 
‘‘cannibalize’’ users from other services 
is relatively low.’’). 


Thus, the simple ‘‘Economics 101’’ 
model—which suggests a simple single 
per-unit price—is not applicable. (‘‘We 
are not in Kansas anymore,’’ or, to 
repeat Professor Samuelson’s elegant 
phraseology, ‘‘the easy formulas of 
classical economics no longer light our 
way.’’). Accordingly, to analyze the 
parties’ proposed rate structures, the 
Judges must consider economic models 
informed by the economic principles 
that reflect these market realities. 
Fortunately, the Judges hardly are 
operating in a vacuum, either in a 
theoretical or practical sense, given the 
testimony provided by the economic 
witnesses in this proceeding. 


One analytical approach to the issues 
raised by the economics of copyrights 
involves the application of concepts 
from the sub-field of ‘‘welfare 
economics.’’ As one of Copyright 
Owners’ economist-experts noted, the 
pricing issue raised in this proceeding 
invokes principles from the branch of 
this sub-discipline. 3/27/17 Tr. 3032 
(Watt) (defining ‘‘welfare economics’’ 
informally as ‘‘what economists use 
when we talk about efficiency and we 
talk about producer/consumer surplus 
and things like that.’’) 234; see also 
Pindyck & Rubinfeld, supra, at 590 
(defining ‘‘welfare economics as the 
‘‘normative evaluation of markets and 
economic policy.’’). A core principle of 
welfare economics, and thus of 
economics writ large, is the ‘‘theory of 
the second best.’’ 235 Simply stated—and 
in a manner applicable here—the theory 
provides: ‘‘When it is not possible to 
obtain the most desirable economic 
outcome in a situation—marginal cost 
pricing in this case—society has to 
compromise and accept the next most 
desirable outcome.’’ A. Schotter, 
Microeconomics: A Modern Approach at 
427–428 (2009) (emphasis added).236 It 
is accurate to state that the Judges’ 
practical task in this case is to 
determine a rate structure and rates that 
are economically ‘‘second best’’ in this 
economic context and satisfy the legal 
requirements of section 801(b)(1). 


Because the theory of the second best 
by its very nature does not provide for 
a single ‘‘first best’’ outcome, it provides 
ammunition for all economic experts in 
this proceeding to use to take pot shots 
at the models and proposals put forth by 
their adversaries. If no alternative is 
‘‘first best,’’ then each suffers from some 
imperfection or market distortion 
compared with the unattainable ‘‘first 
best’’ outcome in a perfectly competitive 
market. But because the ‘‘first best’ 
solution is unattainable, levying such 
criticisms is akin to shooting fish in a 
barrel. 


The salient criticisms, and the 
difficult task for this tribunal, involve 
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237 Even in the case of an ordinary private good 
with increasing marginal costs, sellers will prefer to 
price discriminate, increasing the ‘‘producer 
surplus’’ and shrinking the ‘‘consumer surplus,’’ if 
they can identify the WTP of different segments of 
the demand curve and can avoid after-market 
arbitrage (i.e., avoiding low WTP buyers re-selling 
to higher WTP buyers and thus depriving sellers of 
the benefits of price discrimination). See Nicholson 
& Snyder, supra, at 503 (‘‘whether a price 
discrimination strategy is feasible depends crucially 
on the inability of buyers of the good to practice 
arbitrage.’’). Further, sellers of cultural goods 
generally use price discrimination when they have 
excess supply and temporally-limited demand. See 
W. Baumol, Applied Welfare Economics, in R. 
Towse, A Handbook of Cultural Economics at 26 
(1st ed. 2003) (noting that for theatres ‘‘[s]olvency 
generally requires price discrimination,’’ thereby 
avoiding the economic loss arising from ‘‘half- 
empty theatres’’). Moreover, even sellers of all sorts 
of goods, and even in a competitive market, will 


find it rational to attempt to use price 
discrimination whenever it becomes apparent that 
marginal sales at lower prices to low WTP buyers 
will at least cover some fixed costs. See W. Baumol, 
Regulation Misread by Misread Theory: Perfect 
Competition and Competition-Imposed Price 
Discrimination at 6 (2005) (‘‘[U]nder competitive 
conditions the firm will normally be forced to adopt 
discriminatory pricing wherever . . . feasible. . . . 
[U]niform pricing is not to be taken as the normal 
characteristic of equilibrium of the competitive 
firm.’’). Thus, the ‘‘general’’ per-unit pricing 
presented in Economics 101 may not be quite so 
ubiquitous, placing any per-unit pricing proposal in 
this proceeding on even more tenuous grounds. 


238 Thus, in contrast with the Majority Opinion, 
this Dissent does not attempt to arbitrarily select 
disparate elements from the record to create, post- 
hearing, a rate structure that was not subject to this 
adversarial process. 


weighing various ‘‘second best’’ 
alternatives, as presented through—and 
limited by—the record, to identify the 
rate structure that better satisfies the 
statutory criteria, as construed by the 
D.C. Circuit and prior applicable 
determinations and decisions by the 
Judges, their predecessors, the Librarian 
and the Register. See 17 U.S.C. 
803(a)(1). 


At the theoretical extremes are two 
unacceptable approaches to rate-setting: 
(1) setting price equal to the marginal 
physical cost of copying, which is zero; 
and (2) setting price on a per unit basis 
that exceeds marginal physical cost. In 
the chasm between these two 
inadequate approaches exist many 
alternative rate structures with varying 
rates for various segments of the market. 
In general terms, these alternative rate- 
setting structures are forms of ‘‘price 
discrimination,’’ which, in the broadest 
sense, means simply a departure from a 
single, per-unit price. See, e.g., H. 
Varian, Intermediate Microeconomics: A 
Modern Approach 462 (2010) (defining 
‘‘price discrimination’’ as’’[s]elling 
different units of output at different 
prices’’). For example, rates based on a 
percent-of-revenue (even without any 
alternative rate prongs) are themselves a 
blunt form of price discrimination. J. 
Cirace, CBS v. ASCAP: An Economic 
Analysis of a Political Problem, 47 Ford. 
Rev. 277, 288 (1978) (‘‘A license fee 
based upon a percentage of gross 
revenue is discriminatory in that it 
grants the same number of rights to 
different licensees for different total 
dollar amounts, depending upon their 
ability to pay [and] [t]he effectiveness of 
price discrimination is significantly 
enhanced by the all-or-nothing blanket 
license.’’); W.R. Johnson, Creative 
Pricing in Markets for Intellectual 
Property, 2 Rev. Econ. Rsch. Copyrt. 
Issues 39, 40–41 (2005) (identifying 
revenue sharing licenses as a form of 
price discrimination).237 


The Judges have utilized a price 
discriminatory approach previously to 
reflect a segmented marketplace. In Web 
IV, the Judges set three different per 
play royalty rates for sound recording 
licenses for noninteractive services 
pursuant to section 114; one rate for ad- 
supported services; a higher rate for 
subscription services; and a lower rate 
for educational broadcasters. See Web 
IV, supra, 81 FR at 26346, 26405, 
Likewise, in the rate court, the royalty 
rate paid to songwriters for 
performances on noninteractive services 
is lower than the rate paid for 
performances on interactive services. 
See In re Pandora Media, 6 F.Supp.2d 
317, 360 (S.D.N.Y. 2014), aff’d sub nom 
Pandora Media, Inc. v. ASCAP, 785 F.3d 
73 (2d Cir. 2015) (setting noninteractive 
performance royalties paid by 
noninteractive services below the rate 
by interactive services, and noting that 
‘‘[i]f there was one principle regarding 
rate structure on which the parties 
agreed at trial it was that the rate for 
customized radio should be set below 
the rate for on-demand interactive 
services.’’). 


Perfect price discrimination (i.e., 
‘‘first-degree’’ price discrimination) is 
essentially not possible. (For example, a 
senior discount may be afforded to a 
millionaire who has a WTP, based in 
part on income, far above the price 
imputed in his or her senior discount.) 
See generally Nicholson & Snyder, 
supra, at 505 (‘‘First-degree price 
discrimination poses a considerable 
information burden for the monopoly— 
it must know the demand function for 
each potential buyer.’’). However, the 
existence of any imperfection, whether 
in a price discriminatory royalty or any 
royalty, is not indicative of the 
unacceptability of the price structure as 
an appropriate benchmark or statutory 
rate structure. Rather, such 
imperfections must be weighed against 
the imperfections in any other proffered 
pricing structure. Thus, when a 
regulator is tasked with rate-setting, the 
process inescapably requires the use of 
informed judgment in order to consider 
the competing benefits and costs of any 
proposed rate structures and levels. See 


generally 1 A. Kahn, The Economics of 
Regulation 198 (1970) (‘‘The decision 
about what kinds of modifications 
second-best considerations recommend 
can be made only by looking at the facts 
in each individual case. No set of 
economic principles can substitute for 
the use of judgment in their 
application.’’). In the present context, 
that judgment is informed through the 
adjudicatory process that places the 
economic experts of the licensors and 
licensees in an adversarial proceeding, 
revealing the strengths and weaknesses 
of their approaches, through direct and 
rebuttal written testimony, direct and 
cross-examination, and inquiries from 
the Judges.238 


I consider these various approaches in 
the context of the foregoing economic 
principles. 


G. The Parties’ Proposals 


1. The Services (i.e., excluding Apple) 
The Services propose respective rates 


and rate structures that—while varying 
in their particulars—share a number of 
common elements. Broadly, the Services 
propose a rate structure that in the main 
continues the current rate structure. 
More particularly, the Services’ 
proposals share the following core 
elements: 


(1) the rate should continue be set as an 
‘‘All-In’’ rate for musical works licenses, i.e., 
a mechanical rate that permits all services to 
deduct royalties paid to the same rights 
holders and their agents for performing 
rights; 


(2) the rate should continue to be 
structured as a percentage of revenue, subject 
to certain minima; and 


(3) the ‘‘All-In’’ headline rates should 
continue, with the subpart B headline rate 
maintained at 10.5% of revenue. 


However, the Services propose that the 
‘‘Mechanical Floor’’ in the existing rate 
structure be discontinued. 


The principle additional and differing 
particulars of the rate structures 
proposed by each Service are set forth 
below. 


a. Amazon 
In its May 11, 2017 ‘‘Proposed Rates 


and Terms’’ (Amazon Proposal), 
Amazon proposes that the rate structure 
as currently set forth in the applicable 
regulations should rollover into the 
2018–2022 rate period, except as 
otherwise proposed by Amazon. 
Amazon Proposal at 1. In that regard, 
the following elements comprise the 
core structure of Amazon’s proposed 
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239 The Google Amended Proposal amended its 
original proposal filed on November 1, 2016. Google 
originally proposed a subpart B rate structure that 
generally followed the existing structure. Google 
Written Direct Statement, Introductory 
Memorandum at 3 (Nov. 1, 2016). 


240 Google’s post-hearing proposal appears to 
have been an impetus for the majority to invent its 
own post-hearing structure of rates, albeit different 
in its particulars even from Google’s post-hearing 
proposal. 


241 As noted supra, ‘‘TCC’’ is an industry acronym 
for ‘‘Total Content Cost.’’ 


242 Google describes this proposed change as a 
change in the definition of ‘‘Service Revenue,’’ 
unlike Amazon, which described its proposed 15% 
discount as a change in rates. The difference is 
mathematically irrelevant, and, for the sake of 
completeness and consistency, these 15% discount 
proposals are treated here as proposed changes in 
rates. 


243 Google’s proposed single 10.5% TCC rate does 
not include the ‘‘Mechanical-Only Floor’’ that 
Pandora and Spotify expressly seek to eliminate. 
The ‘‘Mechanical-Only’’ Floor, found in 37 CFR 
385.15, ensures that music publishers and 
songwriters will receive no less than a fixed per- 
subscriber amount of between $0.25 and $0.50, 
regardless of the amount that remains after 
deduction of musical works performance royalties 
from the ‘‘All-In’’ rate. 


244 The Pandora Amended Proposal superseded 
its original proposal filed on November 1, 2016, by 
adding definitions (for ‘‘fraudulent streams’’ and 
‘‘play’’) that do not directly relate to the royalty 
rates. See Pandora Media, Inc.’s Proposed Findings 
of Fact and Conclusions of Law Appx. C (Pandora 
PFFCOL). 


245 Pandora does not expressly describe this 
change as a change in rates per se. 


246 The Copyright Owners’ rate proposal would 
apply the subpart A rates to so-called ‘‘music 
bundles’’ (‘‘offerings of two or more Subpart A 
products to end users as part of one transaction’’) 
which are currently covered by subpart C. Id. at 3 
nn. 2 & 4. 


247 Copyright Owners’ original proposal defined 
‘‘end user’’ as any person who ‘‘had access’’ to a 
standalone music service. Id. at 8–9. However, 
Copyright Owners narrowed their proposed 
definition of ‘‘end user’’ to include any person who 
(a) pays a fee for access to a standalone music 


Continued 


rate structure that would constitute 
changes in the current regulations: 


• The per subscriber minimum and/or 
subscriber-based royalty floors for a ‘‘family 
account’’ should equal 150% of the per 
subscriber minimum and/or subscriber-based 
royalty floor for an individual account. 


• A student subscription account discount 
of 50% should be included in the regulations 
to the per subscriber minimum and 
subscriber-based royalty floor that would 
otherwise apply under the current 
regulations. 


• A discount for annual subscriptions 
equal to 16.67% of the minimum royalty rate 
(or rates) and subscriber-based royalty floor 
(or floors) that would otherwise apply under 
§ 385.13. 


• A 15% discount to the minimum royalty 
rate (or rates) and subscriber-based royalty 
floor (or floors) to reflect a service’s actual 
‘‘app store’’ and carrier billing costs, not to 
exceed 15% for each. 


Amazon Proposal at 1–2. 


b. Google 
As noted supra, in its May 11, 2017 


‘‘Amended Proposed Rates and Terms’’ 
(Google Amended Proposal),239 Google 
proposes a rate structure that combines 
certain elements, eliminates other 
elements and uses specific rates, 
together in a combination that was not 
presented at the hearing.240 
Specifically, the Google Amended 
Proposal set forth a rate structure that 
‘‘eliminat[es] . . . different service 
categories’’ and replaces them with ‘‘a 
single, greater-of rate structure between 
10.5% of net service revenue and an 
uncapped 15-percent TCC component.’’ 
Id. at 1.241 Similar to one of Amazon’s 
proposals, Google also seeks a discount 
in rates for ‘‘carrier billing costs’’ and 
‘‘app store commissions,’’ plus ‘‘credit 
card commissions’’ and ‘‘‘similar 
payment process charges,’’ all not to 
exceed 15%. Id. at 6 (for subpart B); 26 
(for subpart C).242 


Google also proposed a new rate of 
13% of the record company’s total 
wholesale revenue from the music 


bundle in accordance with GAAP for 
the provision of music bundles under 
subpart C, where the record company is 
the licensee. Google Amended Proposal 
at 33–34. Additionally, Google proposed 
a new royalty of 15% ‘‘of the applicable 
consideration expensed by the service, 
if any . . . incremental to the applicable 
consideration expensed for the right to 
make the relevant permanent digital 
downloads and ringtones.’’ Id. at 34.243 


However, Google is in favor of the 
general elements of the Services’ 
proposal, set forth supra, if the Judges 
were to: (a) reject its amended proposal 
in toto, see Google’s Proposed Findings 
of Fact and Conclusions of Law ¶ 8 
(Google PFF); or (b) adopt Google’s 
amended proposal but incorporate a 
TCC rate greater than the 15% proposed 
by Google. See id. ¶ 47. 


c. Pandora 


In its May 11, 2017 ‘‘Proposed Rates 
and Terms (As Amended)’’ (Pandora 
Amended Proposal),244 Pandora seeks 
the following changes from the current 
regulations: 


• Elimination of the alternative 
computation of subminimums I and II now 
in § 385.13 and in § 385.23 (for subparts B 
and C respectively) ‘‘in cases in which the 
record company is the Section 115 licensee.’’ 


• A broadening of the present ‘‘not to 
exceed 15%’’ reduction of ‘‘Service 
Revenues’’ in § 385.11 to reflect, in toto, an 
exclusion of costs attributable to ‘‘obtaining’’ 
revenue, ‘‘including [but not expressly 
limited to] credit card commissions, app 
store commissions, and similar payment 
process charges.’’ 245 


• A discount on minimum royalties for 
student plans ‘‘not to exceed 50%’’ off 
minimum royalty rates set forth in § 385.13. 


Id. at 1, 7. 


d. Spotify 


In its May 11, 2017 ‘‘Second 
Amended Proposed Rates and Terms’’ 
(Spotify’s Second Amended Proposal), 
Spotify seeks the following changes 
from the current regulations: 


• For all licensed activity, the 
‘‘mechanical-only’’ royalty floor should be 
removed, i.e., removed from 
§§ 385.12(b)(3)(ii) and 385.13(a)(1) & (3) for: 
(a) standalone non-portable subscription- 
streaming only; and (b) standalone portable 
subscriptions service. 


• A broadening of the present ‘‘not to 
exceed 15%’’ reduction of ‘‘Service 
Revenues’’ in § 385.11 to reflect, in toto, an 
exclusion of the actual costs attributable to 
‘‘obtaining’’ revenue, ‘‘including [but not 
expressly limited to] credit card 
commissions, app store commissions similar 
payment process charges, and actual carrier 
billing cost.’’ 


2. Apple 
Apple proposed that the Services pay 


or $0.00091 for each non-fraudulent 
stream of a copyrighted musical work 
lasting 30 seconds or more. Apple Inc. 
Proposed Rates and Terms (as amended) 
at 3–4. Apple proposed defining a use 
as any play of a sound recording or a 
copyrighted work lasting 30 seconds or 
more. Additionally, Apple proposed an 
exemption for a ‘‘fraudulent stream,’’ 
which it proposes be defined as ‘‘a 
stream that a service reasonably and in 
good-faith determines to be fraudulent.’’ 
Id. at 2. 


For paid locker services, Apple 
proposes a $0.17 per subscriber fee, also 
as a component of an ‘‘All-In’’ musical 
works royalty rate that would include 
the ‘‘Subpart C’’ royalty, the mechanical 
royalty, and the public performance 
royalty. Id. at 7–8. For purchased 
content locker services, Apple proposes 
a zero royalty fee. Id. at 7. 


3. Copyright Owners 
The Copyright Owners proposed that 


the Judges adopt a unitary greater-of rate 
structure for all interactive streaming 
and limited downloads that are 
currently covered by Subparts B and 
C.246 Copyright Owners’ Amended 
Proposed Rates and Terms, at 3 (May 11, 
2017) (Copyright Owners’ Amended 
Proposal). The proposal was structured 
as the greater of a usage charge and a 
per-user charge. Specifically, each 
month the licensee would pay the 
greater of (a) a per-play fee ($0.0015) 
multiplied by the number of interactive 
streams or limited downloads during 
the month and (b) a per-end user 247 fee 
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service offering licensed activity during the relevant 
accounting period, or (b) makes at least one play of 
licensed activity during the relevant accounting 
period. This would apparently have the effect of, for 
example, excluding as an ‘‘end user’’ any Amazon 
Prime member or listener to Spotify’s ad-supported 
service who did not listen to any song in the 
accounting period. Copyright Owners’ Amended 
Proposal at 8. 


248 Copyright Owners’ per-unit proposal contains 
two prongs in a greater-of structure. The first is a 
per-play prong, and the second is a per-user prong. 
The greater-of proposal is considered infra. 


($1.06) multiplied by the number of end 
users during the month. Id. at 8. The 
license fee would be for mechanical 
rights only, and would not be offset by 
any performance royalties that the 
licensee paid for the same activity (i.e., 
the existing ‘‘All-In’’ aspect of the rate 
structure would be eliminated). Id. 


H. The Structure of the Rates for the 
Forthcoming Rate Period 


1. Per-Play or Percent of Revenue (with 
Minima) 


a. Copyright Owners’/Apple’s Argument 
for a Per-Unit Rate 248 


Copyright Owners and Apple 
emphasize that a per play royalty rate 
structure, as compared with a percent of 
revenue-based structure, provides 
transparency and simplicity in reporting 
to songwriters and publishers, because 
it requires only one metric besides the 
rate itself—the number of plays, making 
it much easier to calculate and report, 
and for songwriter/licensors to 
understand. See, e.g., Rysman WDT 
¶ 56; Wheeler WDT ¶ 19; Expert Report 
of Anindya Ghose November 1, 2016 
¶¶ 83–84 (Ghose WDT); Ramaprasad 
WDT ¶ 41; Brodsky WDT ¶ 76; 3/22/17 
Tr. 2476–78 (Dorn); 3/22/17 Tr. 2855–56 
(Ghose). Relatedly, Copyright Owners 
argue that a transparent metric tied to 
actual usage is superior because, under 
the alternative percent-of-revenue 
approach, services can manipulate 
revenue through bundling, discounting, 
and accounting techniques. Licensors 
also note that licensees’ might defer 
service revenues and emphasize 
increasing market share rather than 
profits. Rysman WDT ¶¶ 43–45. 


Copyright Owners and Apple contrast 
their proposed per play approaches with 
the current rate structure, which they 
characterize as cumbersome and 
convoluted. They emphasize that under 
the current rate structure, the services 
must perform a series of different greater 
of and lesser of calculations, depending 
on a service’s business model, to 
determine which prong of the rate 
structure is operative. Proposed 
Findings of Fact of Copyright Owners 
¶ 16 (COPFF) (and record citation 
therein). Copyright Owners assert that 


because of this complexity, publishers 
and songwriters cannot easily verify the 
accuracy of data the services input 
when calculating royalty payments. See 
Brodsky WDT ¶ 76; Ghose WDT ¶¶ 80, 
81, 82; Ramaprasad WDT ¶¶ 4, 38, 42– 
44; Rysman WDT ¶ 57; 3/23/17 Tr. 2865 
(Ghose); 3/22/17 Tr. 2477–78 (Dorn). 


Beyond the issue of complexity, 
Copyright Owners and Apple argue that 
interactive streaming services do not 
need the present upstream rate structure 
in order to adopt any particular 
downstream business model. Rather, 
Copyright Owners and Apple assert that 
a per-play structure would establish a 
level of equality in the royalty rates 
across these services, without regard to 
business models, and the services could 
price downstream in whatever manner 
they choose. But regardless of the 
downstream pricing structure, 
songwriters and publishers would be 
paid on the same transparent, fixed 
amount—without advantaging any one 
business model over another. See, e.g., 
3/23/17 Tr. 2849, 2863 (Ghose) 


Thus, Copyright Owners and Apple 
maintain that a royalty based on the 
number of plays aligns the 
compensation paid to the creators of the 
content with the actual demand for and 
consumption of their content. Ghose 
WDT ¶ 84; Rysman WDT ¶¶ 9, 58; 
Testimony of David Dorn ¶ 33 (Dorn 
WDT). 


Copyright Owners further argue that 
the present rate structure’s failure to 
measure royalties based on per play 
consumption is counterintuitive, 
because it permits a decreasing effective 
per play rate even as the quantity of 
songs that listeners ‘‘consume’’ via 
interactive streaming is increasing. 
Israelite WDT ¶ 39. Copyright Owners 
note, for example, that listening to 
[REDACTED] increased from 
[REDACTED] streams in July 2014 to 
[REDACTED] streams in December 
2016, a fifteen-fold increase in the 
number of streams. Hubbard WRT, Ex. 
1; id. at WRT ¶ 2.22; 4/13/17 Tr. 5971– 
72 (Hubbard). However, 
contemporaneously [REDACTED] 
mechanical royalty payments to the 
Copyright Owners only increased 
[REDACTED]. (Hubbard WRT ¶ 3.9; 4/ 
13/17 Tr. 5971–73 (Hubbard). The 
upshot, Copyright Owners assert, is that, 
as streaming consumption increased 
dramatically from 2014 to 2016, the 
effective per stream mechanical 
royalties paid by [REDACTED] to 
Copyright Owners decreased from 
[REDACTED]to [REDACTED]. 4/13/17 
Tr. 5972–73 (Hubbard). 


Finally, Copyright Owners assert that 
a per-unit rate is appropriate because a 
musical work has an ‘‘inherent value.’’ 


See, e.g., Israelite WDT at 10; ¶¶ 29(B), 
30, 31(C); Brodsky WDT ¶ 68 At the 
hearing, NMPA’s president, Mr. Israelite 
explained how he construes the 
‘‘inherent value’’ of a musical work: 
‘‘[W]homever owns an individual 
copyright is the one to define it. I think 
that would be the most appropriate 
definition of it. What someone is willing 
to license it for would be that inherent 
value to that owner. That would be my 
view. . . . That would be the market 
value.’’ 3/29/17 Tr. 3707 (Israelite). 


b. The Services’ Arguments in 
Opposition to a Per-Play Rate Structure 


The Services make several arguments 
in opposition to the use of a proposed 
per-play royalty rate. The overarching 
theme of these arguments is that an 
inflexible ‘‘one size fits all’’ rate 
structure would be ‘‘bad for services, 
consumers, and the copyright owners 
alike.’’ Services’ Joint Proposed Findings 
of Fact and Conclusions of Law at p. 89 
(SJPFF). 


First, they argue that an upstream per- 
play rate would not align with the 
downstream demand for ‘‘all-you-can- 
eat’’ streaming services. As Professor 
Marx testified, a per stream fee 
introduces a number of distortions and 
inefficiencies, encouraging a capping of 
downstream plays and reduces 
incentives for services to meet the 
demand of consumers ‘‘who are going to 
stream a lot of music.’’ Marx WDT 
¶¶ 130–131. In this vein, Pandora’s then 
president, Michael Herring, noted that a 
per-play consumption-based model 
where the revenue is fixed per user 
creates uncertainty and volatility 
around prospective margins, and the 
uncertainty discourages investment and 
hampers profitability. 3/14/17 Tr. 894– 
95 (Herring). Mr. Herring notes that this 
a general economic problem that occurs 
when a retail subscription business has 
fixed subscription revenues per 
customer but costs that are variable and 
unpredictable because the downstream 
quantity of units accessed are 
themselves variable and unpredictable. 
Written Rebuttal Testimony of Michael 
Herring ¶ 17 (Herring WRT); 3/14/17 Tr. 
894–98 (Herring). See also Mirchandani 
WDT ¶ 39 (one-size-fits-all rate is not 
‘‘offering agnostic’’ as Copyright Owners 
claim, but rather is ‘‘offering 
determinative.’’) 


Second, the Services argue that there 
is no ‘‘revealed preference’’ in the 
marketplace for musical works and 
sound recordings for a per-play royalty, 
as opposed to a percent of revenue 
royalty (with minima). In particular, 
they point out that mechanical royalties 
have never been set on a per play basis. 
See Herring WRT ¶ 19. The Services 
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249 This analysis also underscores the inaccuracy 
of Copyright Owners’ claim that each stream of a 
musical work has ‘‘inherent value.’’ See, e.g., 
Israelite WDT ¶ 39 (It ‘‘makes no sense’’ if ‘‘[e]ach 
service effectively pays to the publisher and 
songwriter a different per-play royalty.’’) But in 
reality, Copyright Owners understand that each 
musical work also contributes to a different value— 
access value (what economists call ‘‘option 
value’’)—when the musical works are collectivized 
and offered through an interactive streaming 
service, resulting in different effective per play rates 
paid by services if the per user prong is triggered. 
To explain this inconsistency, Copyright Owners 
note the existence of a second ‘‘inherent value’’— 
the access or option value noted above—not created 
by the songwriter in his or her composition—but 
rather created by the publisher to provide a separate 
value for the user—who inherently values access to 
a full repertoire. But these two purportedly 
‘‘inherent’’ values are inconsistent (which is why 
there are two prongs in the proposal) and, given the 
heterogeneity of listeners, neither value is 
homogeneous throughout the market. 


also point to the direct licenses 
interactive services regularly enter into 
with music publishers, PROs and record 
companies—[REDACTED]. SJPFF 
¶¶ 174–75 (and record citations 
therein). They acknowledge that some of 
the agreements with record companies 
contain alternative per-user prongs, 
id.¶ 175, but they note that this is 
consistent with the existing rate 
structure which already contains a per 
subscriber minima, but not a per play 
prong. Further, the Services note that 
[REDACTED]. See 3/23/17 Tr. 2857 
(Ghose); see also 3/22/17 Tr. 2479 
(Dorn) (Apple paying [REDACTED] rate 
under direct licenses with publishers). 


Third, the Services discount the 
argument that Copyright Owners’ 
proposed rate structure is superior to 
the present rate structure because the 
latter is too complicated or 
cumbersome. They characterize this 
criticism as ‘‘overblown,’’ and further 
take note that the detailed nature of the 
structure is designed to ameliorate any 
problems associated with the use or 
calculation of a revenue-based headline 
rate, by the inclusion of per subscriber 
and TCC minima. SJPFF ¶ 174. They 
further note that section 801(b)(1) does 
not list as a criteria or objective that the 
rates must be simple or easy for 
songwriters to understand, or otherwise 
‘‘transparent.’’ Services’ Joint Reply to 
Apple Inc.’s Findings of Fact and 
Conclusions of Law at 34, 36 (SJRPFF– 
A). Thus, they argue, the Judges cannot 
jettison an otherwise appropriate rate 
structure because some unquantified 
segment of the songwriting community 
might be uncertain as to how their 
royalties were computed. 


Finally, separate from these 
arguments against per-play rate 
proposals, the Services note a vexing 
problem related to Apple’s specific 
proposal: How to convert the typical 
percent-of-revenue performance royalty 
into a per play rate in order to subtract 
it from Apple’s proposed per play 
mechanical rate, so as to calculate the 
‘‘All-In’’ rate? (This problem is 
irrelevant to Copyright Owners’ 
proposal, because they propose the 
elimination of the ‘‘All-In’’ provision in 
the rate structure.) The Services note 
that Apple Music’s Senior Director, 
David Dorn, was unable to explain how 
this calculation would be made. See 3/ 
22/17 Tr. 2508–09 (Dorn). Thus, the 
Services assert that Apple’s proposal 
would introduce ‘‘more complexity, not 
less.’’ SJRPFF–A at 34. 


2. An Issue within the Per-Unit 
Approach: Copyright Owners’ 
‘‘Greater-Of’’ Rate Proposal 


Copyright Owners propose a ‘‘greater 
of’’ per-unit structure, whereby the 
royalty would equal the greater of 
$.0015 per play and $1.06 per-end user 
per month. In support of this approach, 
Copyright Owners assert that it 
establishes a value for each copy that is 
independent of the services’ business 
models and pricing strategies. Rysman 
WDT ¶ 89. They argue that the greater 
of structure is not any more complicated 
than a per play rate alone—and much 
less complicated than the 2012 rate 
structure—because adding a per-user 
royalty rate to the structure requires 
only one additional metric for royalty 
calculation—the number of users. 
Brodsky WDT ¶ 76. Copyright Owners 
also assert that their greater-of structure 
is a usage-based approach, aligned with 
the value of the licensed copies because 
each rate tier is tied to a ‘‘particular 
use,’’ as it couples rates with usage and 
consumption. CORPFF–JS at p. 22. 
Finally, Copyright Owners note that in 
music licensing agreements it is not 
uncommon to find royalty rates set in a 
greater of formula that includes a per 
user and a per play prong (as well a 
percent-of-revenue prong). See 
CORPFF–JS at p. 97 (and record 
citations therein). 


The services (i.e., including Apple) 
assert that the greater-of aspect of 
Copyright Owners’ rate proposal would 
lead to absurd and inequitable results, 
well above the rates established under 
Copyright Owners’ per-play rate prong. 
This point is explained in detail by 
Professor Ghose, one of Apple’s 
economic expert witnesses. Professor 
Ghose explains that under Copyright 
Owners’ greater of structure, interactive 
streaming services would pay under the 
per-user prong if the average number of 
monthly streams per user was less than 
707. 4/12/17 Tr. 5686–5687 (Ghose). 
Thus, such a service would be required 
to pay the $1.06 per user rather than 
$0.0015 per stream. Id. at 5687. As an 
example, Professor Ghose used a 
hypothetical scenario in which a service 
had one user who listened to 300 
streams in a given month. Under 
Copyright Owners’ $0.0015 per play 
prong, the service would pay $ 0.0015 
× 300, equal to $.45 in royalties. Under 
its per user prong, the service would 
pay a royalty of $1.06 for the one user, 
which is an effective per play rate of 
1.06 ÷ 300, which equals effectively $ 
0.0035 per play, more than two times 
the $0.0015 rate under the stated per 
play prong. 4/12 Tr. 5687 (Ghose). 


Importantly, Apple argues from the 
record evidence that Professor Ghose’s 
example is representative, because 
services monthly streams have 
historically been less than 707. More 
granularly, relying on data in Dr. 
Leonard’s written rebuttal testimony, 
Apple contends that the annual 
weighted average number of streams 
per-month per-user across current 
Subpart B and Subpart C services has 
always been below [REDACTED] in each 
year from 2012 to 2016. See Leonard 
WRT Ex. 3b. More particularly, the 
number of monthly per user streams for 
each of those five years was 
[REDACTED] (in 2012), [REDACTED] 
(in 2013), [REDACTED] (in 2014), 
[REDACTED] (in 2015) and 
[REDACTED] (in 2016). Id. 
Additionally, the average number of 
streams per-month per-user has 
exceeded 707 (which would trigger the 
per play prong) [REDACTED] according 
to the service-by-service data. Id. 
(Deezer averaged [REDACTED] streams 
in 2014 and Tidal averaged 
[REDACTED] streams in 2016. Id.) 
Apple argues that this historical data 
indicates that the services would 
consistently pay more than the $0.0015 
per play rate. See Apple Inc.’s Findings 
of Fact and Conclusions of Law ¶ F284 
(Apple PFF).249 


According to Apple, even Copyright 
Owners’ own expert, using different 
data, found that [REDACTED] services 
he reviewed would have been required 
to pay under the per-user prong in 
December 2015, if the Copyright 
Owners’ proposal had been in effect. 
Rysman WRT ¶ 87, Table 1. In like 
fashion, Professor Rysman’s data for 
December 2014 data indicated that 
[REDACTED] services would have been 
required to pay under the per-user 
prong. Id. at Table 2. 


Professor Ghose expands the 
hypothetical scenarios in an attempt to 
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demonstrate what he considers to be the 
absurdity of Copyright Owners’ greater- 


of approach, as depicted in his chart, 
reproduced below: 


Copyright Owners do not dispute 
these analyses. Rather, they make two 
points. First, they claim that the binding 
nature of the per user prong is not 
problematic, because the [REDACTED]. 
See Copyright Owners’ Reply to Apple’s 
Proposed Findings of Fact and 
Conclusions of Law at 104 (CORPFF–A). 
I find this argument to be a non- 
sequitur, because sound recording rates 
in this context certainly have no bearing 
on the present issue, and Copyright 
Owners also do not indicate which 
prong would otherwise apply in those 
sound recording licenses. In fact, a 
review of the citations in CORPFF–A at 
104 reveals that [REDACTED]. See 
COPFF ¶ ¶ 72, 91–92, 95. 


Second, as noted supra, Copyright 
Owners attempt to support what appear 
to be absurd effective per play rates by 
explaining that the per user rates reflect 
the value of access to the repertoires, as 
opposed to the value of an individual 
stream—again, what economists refer to 
as an ‘‘option price. See CORPFF–A at 
104–105 (and citations therein). I agree 
that this access or option value is real. 
However, when such a value is inserted 
into a greater-of rate formula—where the 
access value is supplanted by the per 
play value, and vice versa– the pricing 
resembles a game of ‘‘heads I win, tails 
you lose.’’ Moreover, as noted supra, the 
marginal physical cost of an additional 


stream is zero, so it is economically 
inefficient to marry a per play fee to a 
per user fee in a greater of approach. Cf. 
Leonard 3/15/17 Tr. 1122–23 (Leonard) 
(efficient pricing would utilize an up- 
front fee and a zero per play fee 
thereafter). 


None of the parties presented any 
economic or policy analysis of such a 
‘‘greater-of’’ formula aside from its 
witnesses’ own testimonies. Further, I 
did not identify any such academic or 
industry analyses of this ‘‘greater-of’’ 
approach. However, the Copyright 
Board of Canada has criticized this type 
of rate structure in the following 
manner, which I find persuasive: 


[A] ‘‘greater-of’’ tariff [i.e., rate] would not 
be fair and equitable, because it would 
provide an undue advantage to [licensors] on 
two counts. To be fair and equitable, a tariff 
should neither overcompensate nor 
undercompensate rights owners. If set 
correctly, neither a per-play rate nor a 
percentage-of-revenue rate will tend to do so, 
to the extent that each captures a (different) 
measure of usage. On the other hand, a tariff 
set at the greater of those two rates is hedged 
in favor of the collective. It may prevent 
undercompensation if a service has low 
revenues; it does not prevent 
overcompensation in the case of a high- 
revenue service that uses few sound 
recordings. A greater-of formulation also 
burdens users with an unfair share of risks. 
[Licensors] benefit[ ] if there are high 
revenues and a large number of plays, if there 


are high revenues and a small number of 
plays, and if there are low revenues and a 
large number of plays. Only if there are low 
revenues and a small number of plays does 
the user benefit. By contrast, either a per-play 
or a percentage-of-revenue tariff, with or 
without a minimum fee, allocates risk 
between [licensors] and the users more 
evenly. 


Copyright Board of Canada, Statement 
of Royalties . . . Re:Sound Tariff 8— 
Non-interactive and Semi-interactive 
Webcasts 2009–2012, Decision of the 
Board at 27–28 (May 16, 2014). 


I recognize that the 2012 rate structure 
also contains a greater-of formula. 
Importantly, though, the alternative 
prong is not a per play prong, avoiding 
the unfairness identified in the 
Canadian Judges’ opinion. Also, the 
2012 greater-of structure was a 
negotiated bargain, indicating a 
revealed preference among all potential 
alternatives. Moreover, the alternative to 
the percent-of-revenue prong is itself a 
‘‘lesser-of’’ formulation, dampening the 
impact of the ‘‘greater-’’of’’ structure. 
Thus, the 2012 rate structure has the 
effect of moderating the negative impact 
of a greater of formulation such as 
proposed by Copyright Owners by 
keeping rates, calculated on either 
prong, on bases and at levels the parties 
agreed were acceptable. 


In sum and as explained supra, many 
economic trade-offs must be weighed in 
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250 Except when they do not. As noted supra, the 
Services seek the elimination of the ‘‘Mechanical 
Floor,’’ a significant departure from the existing 
structure. I discuss that issue elsewhere in this 
Dissent. 


251 Professor Hubbard further notes that he 
identified no empirical evidence in the record of 
any opportunity costs incurred by Copyright 
Owners as a consequence of the extant rate 
structure, and that the survey results obtained by 
the Klein Survey support his claim that 
substitution/cannibalization is not a material 
economic factor. 4/13/17 Tr. 5918 (Hubbard). This 
issue is discussed in greater detail infra. 


establishing pricing in this second-best 
scenario. Some rate structures tend to 
balance the several factors and thus are 
reasonable, whereas others may tend to 
favor one side of the transaction over 
the other and do not meet the standard 
of reasonableness. Copyright Owners’ 
greater-of approach represents such a 
one-sided structure, and accordingly I 
would reject this structure. 


3. The Services’ Argument for a 
Percent-of-Revenue Structure (with 
Minima) 


a. The Services’ General Benchmark 
Returning to the issue of per-unit 


pricing vs. percent-of-revenue pricing 
(with minima), the Services propose a 
rate structure for Subparts B and C that 
generally follows the structure set forth 
in the existing regulations adopted after 
the Judges approved the parties’ 2012 
settlement.250 The Services emphasize 
that they are not simply advocating that 
the basics of the 2012 rate structure 
should be preserved merely because 
there is a benefit in preserving the status 
quo. See 3/13/17 Tr. 564 (Katz) (relying 
on the 2012 structure as an excellent 
benchmark, ‘‘not because it’s the status 
quo.’’). 


Rather, the Services, through their 
economic experts, put forth the 2012 
rate structure (sans Mechanical Floor) 
as an appropriate benchmark—for the 
Judges to weigh, consider, adjust (if 
appropriate) and apply or reject—as 
they would with any proffered 
benchmark. See SJRPFF–CO at pp. 803– 
04 (and case law and record citations 
therein). The Services note that 
considering the current rate structure as 
a benchmark (rather than as a mere 
attempt to preserve aspects of the status 
quo) is instructive because it allows for 
an identification of market value by 
analogy—through the examination of a 
comparable circumstance, rather than 
requiring the experts and the Judges to 
build a theoretical model from the 
‘‘ground up’’ to represent the industry at 
issue, and without requiring the Judges 
to substitute their analysis and 
judgment as to why terms were 
included within the benchmarks. See 3/ 
13/17 Tr. 691–2 (Katz) (‘‘[My overall 
approach has been just ask the question 
[if] we take this as a benchmark . . . [i]s 
it reasonable to take the [2012] 
structure? . . . . [I]n trying to rely on 
the benchmark, I am trying to say, okay, 
well, the industry decided this, let me 
ask, is it working overall? . . . ’’ [T]hat’s 


what I would tend to do with any 
benchmark. I am using it as a 
benchmark to avoid having to model 
things and build it from the ground 
up.’’) (emphasis added). 


The Services’ experts opine that, for a 
number of reasons, the 2012 rate 
structure is not only a benchmark, but 
also that it is a highly appropriate 
benchmark. First, they note that the 
2012 rate structure embodies 
characteristics that the Judges have 
consistently identified as part and 
parcel of an appropriate benchmark. 
That is, the 2012 rate structure applies 
to: (a) the same rights; (b) the same uses; 
and (c) the same types of market 
participants. See 3/15/17 Tr. 1082–83 
(Leonard); 3/13/17 Tr. 551, 566–7 
(Katz). 


Additionally, because the 2012 rate 
structure was the product of a 
settlement between and among market 
participants, the Services maintain that 
it reflects market forces, including an 
implicit consensus as to the effects of 
the structure on piracy and potential 
substitution across platforms. See 3/13/ 
17 Tr. 580, 722 (Katz). More broadly, 
they argue that because the 2012 rate 
structure was agreed to by market 
participants who had assumedly 
weighed the costs and benefits of their 
agreement, it therefore demonstrates the 
‘‘revealed preferences’’ of these 
economic actors. See 3/15/17 Tr. 1095 
(Leonard); see also Leonard AWDT ¶ 74 
(direct license agreements that track the 
regulatory rate structure are further 
evidence of a ‘‘revealed preference’’ for 
that structure). 


Another Service expert notes that— 
because the Services have different tiers 
of listeners paying at different levels— 
their economic incentives are aligned 
with Copyright Owners—to avoid 
substitution of their higher priced 
services by their lower priced services 
(i.e., to avoid opportunity costs). Thus, 
the incentives that existed when the 
2012 rate structure was first 
implemented remain in effect. See 3/21/ 
17 Tr. 2192 (Hubbard) (testifying that 
there continues to be a ‘‘substantial 
heterogeneity on the consume side of 
the market.’’).251 Finally, the Services 
assert that the 2012 benchmark is 
relevant and helpful because, although 
it was entered into five years ago, it is 
nonetheless a relatively recent 


agreement, covering the current rate 
period and serving as a template for 
current agreements. See Katz WDT ¶¶ 6, 
71; 3/13/17 Tr. 608–09 (Katz); Leonard 
AWDT ¶ 47 et seq. (noting that ‘‘existing 
agreements’’ regularly track the section 
115 provisions); 3/15/17 Tr. 1082 
(Leonard). As noted by Amazon’s Head 
of Content Acquisition, Mr. 
Mirchandani, the 2012 rate structure has 
been demonstrated to be ‘‘workable,’’ 
even if ‘‘imperfect.’’ Mirchandani WDT 
¶ 7. 


The Services’ experts further 
emphasize that the structure of current 
rates satisfactorily reflects the economic 
market conditions in which the 
mechanical license for interactive 
streaming is used. See 4/13/17 Tr. 5943 
(Hubbard) (acknowledging a ‘‘love’’ of 
competitive markets, and recognizing 
that there are supply and demand 
considerations in this market that 
require the more flexible pricing 
structure generally provided in the 
current regulations). (I understand 
Professor Hubbard’s reference to the 
particularities of ‘‘this market’’ to relate 
to the quasi-public good nature of the 
copies of musical works/sound 
recordings, as discussed in this Dissent, 
supra.) 


The Services’ experts candidly 
acknowledge that the rate structure they 
advocate is not necessarily the ‘‘best’’ 
approach to pricing in this market. See 
4/7/17 Tr. 5574–6 (Marx); see also 
Mirchandani WDT, supra. Rather, the 
Services’ link the fact that the marginal 
physical cost of streaming is zero to the 
need for a flexible rate structure such as 
now exists. Professor Hubbard links the 
zero marginal physical cost 
characteristic to the setting of royalty 
rates by noting that, because ‘‘[t]he 
marginal production cost at issue here 
is—is zero. . . . it’s not clear why it’s 
not better to bring new customers into 
the market on which royalties would be 
paid and, of course, zero marginal cost 
incurred.’’ 4/13/17 Tr. 5917–18 
(Hubbard). See also Marx WDT ¶ 97 
(‘‘Setting the price of marginal 
downstream listening at its marginal 
cost of zero induces more music 
consumption and variety than per-song 
or per-album pricing.’’). I understand 
this testimony to be consistent with the 
economic point, discussed supra, that, 
in the ‘‘second-best world’’ created by 
the characteristics of this market, no one 
can claim that any given rate structure 
is the ‘‘best.’’ 


Professor Katz notes that the existing 
rate structure captures important 
specific aspects of the economics of the 
interactive streaming market, 
accounting for: (1) the variable WTP 
among listeners; and (2) the corollary 
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252 A Copyright Owner economic expert, 
Professor Rysman, acknowledges that—under the 
current rate regime—revenues may be increasing 
because of movements ‘‘down the demand curve’’ 
(i.e., changes in quantity demanded in response to 
lower prices), rather than because of—or in addition 
to—an outward shift of the demand curve (i.e., an 
increase in demand at every price). 4/3/17 Tr. 
4373–74 (Rysman). 


253 Professor Hubbard’s point that the variety of 
business models in the industry is a consequence 
of the various customer characteristics is 
noteworthy as a distinguishing counterpoint to the 
simple cliché that the Judges should be ‘‘business 
model neutral.’’ 3/21/17 Tr. 2175–76 (Hubbard). 


254 The Copyright Owners sought to rebut 
Professor Hubbard’s argument by confronting him 
with the offerings of Tidal, a streaming service that 


does not compete by offering a low-cost service. 
Eisenach WDT ¶¶ 49–50. However, Tidal’s offering 
of a higher priced subscription service that provides 
enhanced features such as hi-fidelity sound quality 
actually proves the point that Professor Hubbard 
and the other Service economists are making: There 
is a segmentation of demand across product 
characteristic and WTP that permits differential 
pricing in this industry. 


255 All royalty sources include mechanical 
royalties from physical phonorecords, digital 
downloads and streaming; performance royalties 
from streaming and non-streaming; and 
synchronization. Zmijewski WRT ¶ 41. 


256 By contrast, looking only at mechanical 
royalty revenue, for the sale of digital downloads 
and physical phonorecords mechanical royalty 
revenue [REDACTED] from $ [REDACTED] in 2014 
to $ [REDACTED] (as noted in (4) above, whereas 
mechanical royalty from streaming [REDACTED] 
from $ [REDACTED] in 2014 to $ [REDACTED] in 
2015. Thus, the $ [REDACTED] in mechanical 
royalty revenue from streaming [REDACTED] in 
mechanical royalty revenue from the sale of digital 
and physical phonorecords. This comparison is the 
metric from Professor Zmijewski’s analysis that 
Copyright Owners assert is most relevant. 


variable demand for streaming services. 
See 313/17 Tr. 586–87 (Katz); see also 
Marx WRT ¶ 239 et seq.; 4/7/17 Tr. 5568 
(Marx) (noting that the present structure 
serves differentiated products offered to 
customer segments with a variety of 
preferences and WTP). In more formal 
economic terms, Professor Katz notes 
that the present structure enhances 
variable pricing that allows streaming 
services ‘‘to work[][their]way down the 
demand curve,’’ i.e., to engage in price 
discrimination that expands the market, 
providing increased revenue to the 
Copyright Owners as well as the 
Services. 3/13/17 Tr. 701 (Katz).252 I 
understand this testimony to be 
consistent with the economic point, 
made supra, that a price discriminatory 
rate structure is appropriate in markets 
with zero marginal physical cost, 
varying WTP and the absence of 
arbitrage. 


Professor Hubbard attempts to capture 
the interrelationship between the 
economics of this market and the 
existing rate structure as follows: 


[F]rom an economic perspective, you can 
think of this market and this industry as 
being composed of different customer 
segments by tastes and preferences and 
willingness to pay. And so no rate structure 
can really work without understanding that, 
and no business model can really work 
without understanding that. 


[I]n terms of rate structures, the 
Phonorecords II framework from the previous 
proceeding does offer a benchmark to start 
because it provides for differences in distinct 
product categories in terms of music service 
offerings, pricing possibilities, and so on. 
And it has encouraged a very diverse digital 
music offering set from actual competitors. 


3/21/17 Tr. 2175–76 (Hubbard).253 
Moreover, Professor Hubbard perceives 
a link between the existing rate 
structure and the ‘‘growth in the number 
of consumers, number of streams, entry, 
the number of companies providing the 
streaming services, and the identity of 
the companies providing those services 
. . . .’’ 4/13/17 Tr. 5978 (Hubbard); see 
also Hubbard WDT ¶ 4.7 
([REDACTED]).254 See also 3/15/17 Tr. 


1176 (Leonard) (noting that 
notwithstanding the changes and 
growth in the streaming marketplace 
over the current rate period, the 
underlying economic structure of the 
marketplace—that made a percent-of- 
revenue based royalty appropriate—has 
not changed). 


The Services’ experts further assert 
that the multiple pricing structures 
necessary to satisfy the WTP and the 
differentiated quality preferences of 
downstream listeners relate directly to 
the upstream rate structure to be 
established in this proceeding. For 
example, Professor Marx opines that the 
appropriate upstream rate structure is 
derived from the characteristics of 
downstream demand. 3/20/17 Tr. 1967 
(Marx) (agreeing that the rate structure 
upstream should be derived from the 
need to exploit the willingness to pay of 
various users downstream via a 
percentage of revenue because 
downstream listeners have varying 
willingness to pay that should be 
exploited for the mutual benefit of 
copyright licensees and licensors). 
Professor Marx further acknowledged 
that this upstream:downstream 
consonance in rate structures represents 
an application of the concept of 
‘‘derived demand,’’ whereby the 
demand upstream for inputs is 
dependent upon the demand for the 
final product downstream. Id. Moreover, 
Dr. Leonard notes that ‘‘the downstream 
company is going to have a lot more 
information about . . . the business, 
about what makes sense,’’ 4/6/17 Tr. 
5238 (Leonard). 


The Services also note that the 
existing rate structure has produced 
generally positive practical 
consequences in the marketplace. Their 
joint accounting expert, Professor Mark 
Zmijewski, testified that the decrease in 
publishing royalties from the sale of 
product under Subpart A since 2014 has 
been offset by an increase in music 
publisher royalties (mechanical + 
performance royalties) over the same 
period. Expert Report of Mark E. 
Zmijewski February 15, 2017 ¶¶ 38, 40 
(Zmijewski WRT); 4/12/17 Tr. 5783 
(Zmijewski); see also 4/13/17 Tr. 5897 
(Hubbard) (‘‘the evidence that I 
reviewed suggests that the copyright 
holders have actually benefitted from 
this structure . . . .’’). 


More particularly, Professor 
Zmijewski testified that: 


1. Total revenues reported by the NMPA 
for NMPA members from all royalty 
sources 255 [REDACTED] from approximately 
$ [REDACTED] in 2014 to $ [REDACTED] in 
2015, a [REDACTED] in royalty revenue. Id. 
¶ 41. 


2. The [REDACTED] in (1) above includes 
an [REDACTED] in mechanical royalties from 
streaming from $ [REDACTED] in 2014 to $ 
[REDACTED] in 2015, a [REDACTED] in 
royalty revenue derived from the mechanical 
license. Id. 


3. The [REDACTED] in (1) above includes 
an [REDACTED] in performance royalties 
from streaming from 4 [REDACTED] in 2014 
to $ [REDACTED] in 2015, a [REDACTED]. 
Id. 


4. Mechanical royalty revenue for the sale 
of downloads and physical phonorecords 
[REDACTED] in 2014 to $ [REDACTED] in 
2015 (a [REDACTED] of $ [REDACTED]), 
while the combination of mechanical and 
performance royalty revenue royalty from 
streaming [REDACTED] from $ [REDACTED] 
in 2014 to $ [REDACTED] (an [REDACTED] 
of $ [REDACTED]). Thus, the [REDACTED] in 
royalty revenue from streaming outstripped 
the [REDACTED] from the sale of downloads 
and physical phonorecords by $ 
[REDACTED]. Id. ¶ 38.256 


Moving to a comparison of revenue 
growth to streaming growth, Professor 
Hubbard dismisses as economically 
‘‘meaningless’’ the argument that 
Copyright Owners have suffered relative 
economic injury under the current rate 
structure simply because the increase in 
their revenues from interactive 
streaming has been proportionately less 
than the growth in the number of 
interactive streams—leading 
mathematically—to a lower implicit or 
effective per stream royalty rate. 4/13/17 
Tr. 5971–73 (Hubbard). That is, there is 
no evidence that, if the price of the 
services available to these low to zero 
WTP listeners had been increased, they 
would have paid the higher price, rather 
than declined to utilize a royalty- 
bearing interactive streaming service. In 
fact, the only survey evidence in the 
record (the Klein Survey, discussed 
infra) suggests that listeners to 
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257 This Dissent considers the specific deferral 
and displacement arguments in more detail infra. 


streaming services have a highly elastic 
demand, i.e., they are highly sensitive to 
price increases. I understand Professor 
Hubbard’s point to be highlighting the 
distinction, also discussed in the 
economics overview, supra, between an 
‘‘increase in demand’’ and an ‘‘increase 
in quantity demanded.’’ 


On the licensee (interactive streaming 
service) side of the ledger, Professor 
Katz identifies the entry of new 
interactive streaming services (including 
Pandora) and new investment in 
existing interactive streaming services 
during the present rate period as 
evidence that the present rate structure 
is ‘‘working.’’ 3/13/17 Tr. 667 (Katz). In 
fact, he notes the ubiquity of percentage- 
of-revenue based royalty structures in 
the music industry, indicating (as a 
matter of revealed preference) the 
practicality of such a revenue-based 
royalty system. See 3/13/17 Tr. 766–67 
(Katz); see also 4/5/17 Tr. 5166–67 
(Leonard) (‘‘[I]n the area of intellectual 
property licensing . . . percentage-of- 
revenue is not exactly surprising. In 
fact, I would say it is probably the most 
common approach that you see as a 
general matter. . . . [N]arrowing into 
the area we’re talking about here of 
interactive streaming, it is pretty 
common here, too. . . .’’). 


In sum, given ‘‘how the industry has 
performed’’ under the current rate 
structure, the Services conclude that it 
is therefore appropriate to continue that 
basic structure going forward. 3/13/17 
Tr. 565 (Katz). 


The Services’ economic experts do 
not ignore the fact that there may be 
revenue attribution problems when 
interactive streaming is combined with 
other products or services. They 
acknowledge that, even absent any 
wrongful intent with regard to the 
identification and measurement of 
revenue, attribution of revenue across 
product/service lines of various services 
can be difficult and imprecise. See, e.g., 
4/5/17 Tr. 5000 (Katz) (the problem of 
measuring revenue is ‘‘certainly a factor 
that goes into thinking about 
reasonableness.’’).257 


However, Professor Katz testified that 
the existing rate structure agreed to by 
the parties accommodates these 
bundling, deferral and displacement 
issues via the use of a second rate prong 
that would be triggered if the royalty 
revenue resulting from the headline rate 
of 10.5% of streaming revenue fell 
below the royalty revenue generated by 
that second prong. Katz WDT ¶¶ 82–83; 
3/13/17 Tr. 670 (Katz). Moreover, 
Professor Katz concluded that, because 


the marketplace appears to be 
functioning (in the sense that publishers 
are earning profits and new and existing 
interactive streaming services continue 
to operate despite accounting losses), 
these revenue-measurement issues are 
being adequately handled by the 
alternative rate prong, even if an altered 
second prong might work better. Id. at 
738; 4/5/17 Tr. 5055–57 (Katz) (also 
noting that ‘‘ecosystem’’ entities in the 
mold of Amazon, Apple and Google, 
such as Yahoo, were in the marketplace 
when the existing rate structure was 
formulated). In similar fashion, Dr. 
Leonard opined that the 2012 rate 
structure created a number of ‘‘buckets’’ 
to deal with problems of this sort. 3/15/ 
17 Tr. 1227–28 (Leonard). 


More broadly, the Services’ position 
regarding the use of the two prongs and 
their alternate rates to ameliorate the 
revenue-measurement problems is 
summed up by Professor Katz as 
follows: 


[T]he primary reason [for the two rate 
prongs] . . . is because of the measurement 
issues that can come up when having 
royalties based on a . . . percentage of 
revenues because there can be issues about 
how to appropriately assign revenues to a 
service. And so I think the minim[a] can play 
an important role when those—you know, 
when those measurement problems are 
severe, you can turn to the minimum 
instead. . . . [W]hat I have in mind, right, is 
that what would happen if you could 
imagine an entrepreneur coming along and 
saying we want to have a service and have 
some incredibly low price and not a very 
good monetization model, where a copyright 
owner would say—in an effectively 
competitive market, would say, wait a 
minute, I don’t want to license to you on 
those terms. It’s—I just think the possibility 
of getting a return is so low, I’m not going 
to do it, even though you, as an entrepreneur, 
are willing to try this. I as the copyright 
owner want some sort of, you know, return 
on it. And that’s what the minimum also 
helps to do. 


3/13/17 Tr. 599 (Katz.); see also 3/20/17 
Tr. 1900–01 (Marx) (minima protect 
against revenue measurement 
problems); 4/7/17 Tr. 5584 (Marx) 
(noting that the statutory minima play 
‘‘two roles’’—protecting the Copyright 
Owners from ‘‘revenue 
mismeasurement’’ by creating the 
‘‘greater of’’ prong, ’’ but incorporating 
the per subscriber rate prong in the 
‘‘lesser of’’ component to protect the 
services from ‘‘manipulation of the 
sound recording royalties’’ on which the 
TCC prong is calculated). 


Another particular issue raised by the 
existing structure relates to the 
significant percentage of listeners to 
interactive streaming services that are 
‘‘free’’ to the user. For example, as of 


August 2016, Spotify had [REDACTED] 
million average monthly users on its ad- 
supported service, compared with 
[REDACTED] million subscribers to its 
subscription service. Marx WDT ¶ 49 
n.62 & Fig. 7; Hubbard WDT ¶ 3.14 and 
Ex. 4 ([REDACTED]. Accordingly, the 
treatment of such services in the rate 
structure is of particular importance. 
The majority of the listeners to the ad- 
supported format use Spotify’s ad- 
supported service, although there are 
other such services available in the 
market, including SoundCloud and 
Deezer. See COPFF ¶ 341 (and record 
citations therein). (The arguments 
regarding the appropriate rate structure 
pertaining to ‘‘free to the user’’ services 
overlaps to an extent with the argument 
regarding ad-supported services, and I 
consider them jointly.) 


The Services assert that they offer ad- 
supported or other free-to-the-user 
interactive streaming tiers to meet the 
demand of a large cohort of the listening 
population that does not have a positive 
WTP for streamed music. [REDACTED]. 
3/21/17 Tr. 2179–83 (Hubbard); see also 
Marx WDT ¶¶ 53–54; Katz WDT ¶ 86. 
[REDACTED]. 4/13/17 Tr. 5906 
(Hubbard) (‘‘[REDACTED]’’) see also 4/ 
5/17 Tr. 5231 (Leonard) (‘‘the funneling 
is itself a mechanism to separate out the 
people who really value music and want 
to just be able to listen to what they 
want to listen to, versus people who 
. . . are not willing to pay that amount 
of money . . . .’’). In this regard, 
Spotify most aggressively markets itself 
as an ‘‘up-seller’’—providing its ad- 
supported service as a funnel to convert 
low WTP listeners into subscribers. 
Spotify’s strategy, as explained by its in- 
house economist, is as follows: 


One of Spotify’s key beliefs in its 
commercial strategy is that moving someone 
from piracy to a legal music service needs to 
be frictionless—otherwise, they won’t come. 
Often a Spotify user’s journey begins in our 
free-to-users ad-supported tier, and upgrades 
to a paid (or premium) subscription as he or 
she becomes more familiar with the 
enhanced paid-only features through trial 
promotions and/or marketing efforts. . . . 
This presents a ‘‘you help me today and I’ll 
help you tomorrow’’ licensing proposition: as 
rightsholders allow Spotify to use their 
content, Spotify in turn helps rightsholders, 
by first taking users from free options that 
pay little to no royalties—such as piracy, or 
even AM/FM radio—to an ad-supported 
service that generates higher royalties, and 
then further taking these users to a paid 
service . . . . 


Written Direct Testimony of Will Page 
(On behalf of Spotify USA Inc.) (Page 
WDT) ¶¶ 13–14. 


Mr. Page notes the success of Spotify 
in growing the overall ‘‘royalty pie’’ in 
its home country of Sweden, where 
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258 Professor Hubbard’s example parallels the 
insight of the 19th century French economist, Jules 
Dupuit, one of the first economists to explain the 
economics of price discrimination. Dupuit 
examined the pricing of several classes of seating 
on railway carriages. As he noted: ‘‘[A] good many 
. . . travelers in third class, travel[ ] without a roof 
over the carriage, on poorly upholstered seats . . . . 
It would cost very little . . . to put some meters of 
leather and kilos of horse-hair [on the seats], and 
it is beyond greed to withhold them. It is not 
because of the several thousand francs which they 
would have to spend to cover the third class 
wagons or to upholster the benches that a particular 
railway has uncovered carriages and wooden 
benches; it would happily sacrifice this for the sake 
of its popularity. Its goal is to stop the traveler who 
can pay for the second class trip from going third 
class. It hurts the poor not because it wants them 
to personally suffer, but to scare the rich. The 
comfort in third class is deliberately reduced to 
dissuade travelers who are ready to pay for higher 
levels of comfort from traveling at the cheaper 
fares.’’ Jules Dupuit, De l.infuence des péages sur 
l’utilité des voies de communication, Annales des 
Ponts et Chaussées, 17, mémoires et documents 207 
(1849), quoted in T. Randolph Beard & Robert B. 
Ekelund, Jr., Quality Choice and Price 
Discrimination: A Note on Dupuit’s Conjecture, 57 
So. Econ. J. 1155, 1156–57 (1991). 


259 The interactive streaming of music is an 
‘‘experiential’’ good. See Byun, supra, at 23 (‘‘Music 
is a specific type of good, known as an experiential 
good, meaning that it must be experienced or 
sampled before the customer can assess . . . quality 
. . . and . . . utility.’’) Thus, the provision of a 
monetarily ‘‘free-to-the user’’ service is a reasonable 
marketing tool, and the Judges are loath to second- 
guess the business model incorporating that 
marketing approach, especially after it has proven 
successful while still providing royalties to rights 
owners. See Page WDT ¶ 27 (Spotify’s freemium 
model monetizes through subscriptions more 
successfully than the sale of downloads and CDs, 
as well as terrestrial radio and, of course, piracy). 
Also, the Judges do not find it relevant that many 
other interactive streaming services have not 
utilized an ad-supported service, absent record 
evidence as to why they have ceded that significant 
market (and marketing) niche principally to Spotify. 


‘‘[w]hat wasn’t understood [in 2009], 
but is appreciated now, is that the vast 
majority of the adult population in all 
key markets spends zero on music. 
Spotify’s core commercial proposition 
was to grow the business by growing the 
average revenue per person across the 
entire population, not by holding onto 
a shrinking minority of people buying 
albums or PDDs.’’ Id. ¶ 24. 


To avoid substitution (i.e., 
cannibalization) that would reduce 
revenues to the services and the 
rightsholders alike, the services 
differentiate such ‘‘funneling’’ products 
by intentionally structuring them as 
inferior in quality compared to 
subscription tiers, for example by 
interspersing songs with ads (as in the 
Spotify ‘‘free’’ tier) and by offering a 
more limited repertoire of songs (as with 
Amazon Prime Music). As Professor 
Hubbard explains, ‘‘free-to-the listener’’ 
tiers must be inferior in some manner of 
quality in order to sort out listeners who 
have a WTP sufficient to pay for the 
higher-priced (i.e., subscription) tier. He 
elucidates this point by analogizing to 
the discriminatory pricing of airline 
seating, whereby different classes of 
seating combine varying amenity 
packages with higher prices (i.e., first 
class, business class and coach). 
Hubbard WDT ¶ 3.15.258 


The use of an ad-supported service as 
a ‘‘freemium’’ model thus serves a dual 
purpose: First, it is an efficient means of 
marketing—segregating listeners 
according to WTP—allowing them to 
‘‘experience’’ interactive streaming, 
while, second, still providing royalties to 
Copyright Owners. (If Spotify 
substituted self-advertising in other 
media as a marketing tool instead of 


offering an ad supported service, 
Copyright Owners would realize zero 
royalties until such self-advertising 
resulted in new subscribers.) 259 


With regard to the tangible economic 
benefits of such downstream products to 
the upstream Copyright Owners, 
Professor Marx notes that an ad- 
supported service is in the nature of a 
multi-party ‘‘platform,’’ creating an 
intersection among streaming services, 
listeners and advertisers. 3/21/17 Tr. 
2013 (Marx). This is why she 
emphasizes, as did Mr. Page, supra, that 
‘‘Spotify’s ad-supported service is 
monetizing . . . low-willingness-to-pay 
listeners better than [REDACTED], 
terrestrial radio, and, of course, piracy.’’ 
4/7/17 Tr. 5503 (Marx); see also Marx 
WRT at 14, Fig. 7 (comparing ‘‘musical 
works royalties per user-hour across 
these alternatives). 


Professor Marx also noted that it is 
inappropriate to consider the royalty 
rates paid by higher-priced interactive 
streaming services, such as Tidal, as 
evidence supporting a finding that ad- 
supported or other ‘‘free to the listener’’ 
services pay too little in royalties. She 
notes that the ad-supported and other 
‘‘free to the listener’’ tiers represent the 
exploitation of the low WTP segment of 
the demand curve, whereas other 
services seek to exploit the higher end 
of the demand curve. For example, and 
as noted supra, Tidal offers a $20 per 
month subscription tier that can 
generate higher royalties, but does so by 
offering a differentiated product of 
higher quality via a premium high- 
fidelity. 3/21/17 Tr. 5601–02 (Marx). 


4. Copyright Owners’ Argument against 
the 2012 Percent-of-Revenue Structure 
(with Minima) and Judicial Analysis of 
that Argument 


a. The Allegedly Limited Evidentiary 
Value of Settlement Rates 


Copyright Owners criticize the 
relevancy of the 2012 settlement-based 
rate structure. First, they note that, as 


terms in a settlement, the elements of 
the rate structure do not reflect the 
structure the market would set, but 
rather reflect only the parties’ own 
prediction of how the Judges would rule 
in the absence of a settlement. See 4/4/ 
17 Tr. 4591 (Eisenach). 


Second, Copyright Owners dismiss 
any relevancy in the fact that they 
agreed in the 2012 settlement to 
maintain virtually unchanged the 
Subpart B rate structure and rates set 
forth in the 2008 settlement. They claim 
that this essential status quo was 
maintained because there had been only 
a two-year window between the 
Phonorecords I settlement and the 
commencement of proceedings in 
Phonorecords II, and that no meaningful 
market changes occurred in that short 
time period. However, the Services 
dispute the substantive assertion that 
there was no significant market 
development by the time of 
Phonorecords II. Written Rebuttal 
Statement of Zahavah Levine (On behalf 
of Google, Inc.) ¶¶ 5–6 (Levine WRT); 3/ 
8/17 Tr. 171–172; 270–272 (Levine). 
Numerous services, including the more 
recent large new entrants, had already 
entered the market, with some realizing 
significant subscriber numbers. Id. at 
155–157 (Levine). Ms. Levine further 
testified that the Subpart B rates could 
not reasonably be construed as 
‘‘experimental’’ during the 
Phonorecords II negotiations, and by the 
time of the Phonorecords II settlement, 
other significant market changes had 
occurred in the music delivery market. 
Id. ¶ 5. For example, she notes that 
Rhapsody had already been in the 
market for approximately ten years and 
had approximately one million paying 
listeners. Id. ¶¶ 5–6. 


Third, Copyright Owners assert that 
[REDACTED]. Rebuttal Witness 
Statement of David M. Israelite ¶ 28 
(Israelite WRT); 3/29/17 Tr. 3649–3652 
(Israelite). However, the Services 
respond by noting that there is no 
evidence to support Mr. Israelite’s 
testimony regarding the [REDACTED]. 
And, notwithstanding his testimony 
regarding [REDACTED], the Services 
note that the NMPA incurred the 
expense of a year-long negotiation with 
the Services to seek higher rates, create 
new service categories in Subpart C, and 
changes to the TCC calculations. Id. at 
159, 161–164; 3/29/17 Tr. 3856 
(Israelite). 


Fourth, Copyright Owners assert, 
assuming arguendo that the current rate 
structure can be used for benchmarking 
purposes, that the Services have not 
presented competent evidence or 
testimony as to the intentions of the 
settling parties who had negotiated the 
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260 In an attempt to dig deeper into why 
Copyright Owners agreed to particulars in the 
settlements regarding the TCC prong, the Judges 
asked Dr. Eisenach if Copyright Owners had 
provided him with information regarding the 2012 
settlement. He responded by stating that ‘‘[w]hen 
I’ve asked the question, I’ve found people chuckle 
. . . when I ask the question, people say: ‘Nobody 
really knows.’ . . . . Someone may know, but that’s 
what I’ve been told.’’ 4/4/17 Tr. 4611 (Eisenach). I 
am perplexed by the response provided to Dr. 
Eisenach, because the history of the present rates 
would seem to be of great relevance, ascertainable 
and not subject to being laughed off when a party’s 
own expert seeks such information. 


261 This strategy is referred to as ‘‘scaling,’’ and 
is discussed in more detail infra. 


2012 settlement, or, for that matter, the 
2008 settlement that preceded it. 
Specifically, Copyright Owners claim 
that the witnesses who were called by 
the Services to testify in this regard did 
not negotiate directly with the 
Copyright Owners in connection with 
these settlements. 3/29/17 Tr. 3621–22 
(Israelite). More particularly, the two 
Services’ witnesses who provided 
testimony in this regard, Adam Parness 
and Zahavah Levine, acknowledged 
they had no direct involvement in the 
Phonorecords I negotiations, and Ms. 
Levine did not engage in direct 
negotiations with regard to the 
Phonorecords II settlement either. 3/9/ 
17 Tr. 339–40 (Parness); 3/29/17 Tr. 
3885–86 (Israelite); see also Israelite 
WRT ¶ 14 (indicating that Ms. Levine 
had left Real Networks in 2006, before 
her former subordinate was negotiating 
the 2008 settlement). 


However, the evidence indicates that 
Ms. Levine and Mr. Parness were 
involved in the contemporaneous 
internal discussions of negotiation 
strategy on behalf of the Services, which 
makes their testimony relevant as to the 
intentions of the Services involved in 
those earlier negotiations. More 
particularly, Ms. Levine was employed 
by Google/You Tube when the 2012 
settlement was negotiated and finalized. 
At that time, Google was a member of 
DiMA, the trade association 
representing the interests of actual and 
potential interactive streaming services. 
See Phonorecords II, DiMA Petition to 
Participate. Thus, Ms. Levine was 
competent to give testimony as to the 
parties’ positions in the negotiations. 


Mr. Parness testified, at the time of 
the Phonorecords I settlement, he was 
Director of Musical Licensing for 
RealNetworks, Inc., an interactive 
streaming service and a member of 
DiMA, its bargaining representative. In 
that capacity, Mr. Parness was ‘‘actively 
involved’’ on behalf of Real Networks. 
Written Direct Testimony of Adam 
Parness (on behalf of Pandora Media, 
Inc.) ¶ 5 (Parness WDT). Mr. Parness 
understood that the important aspects of 
the Phonorecords I negotiations and 
settlement were: (1) an agreement that 
noninteractive services did not need a 
mechanical license; (2) the interactive 
mechanical license would be calculated 
on an ‘‘All-In’’ basis; (3) the rate would 
be structured as a percent-on-revenue 
with certain minima; and the headline 
rate would be 10.5%. Parness WDT ¶ 7. 
He noted that the rate minima were 
included at the behest of Copyright 
Owners, who were concerned that a 
purely revenue-based rate might result 
in too little revenue. Id. ¶ 8. Mr. Parness 
further testified, with regard to the 2012 


negotiations, that he directly negotiated 
with Mr. Israelite and the general 
counsel for the NMPA, negotiations that 
led to the parties’ agreement essentially 
to maintain the Subpart B structure and 
to create what became the new Subpart 
C rate structure. Id. at 11; see also 3/9/ 
17 Tr. 325–27 (Parness). 


Ms. Levine testified that in the 
Phonorecords II negotiations, Copyright 
Owners sought an increase in the 
Subpart B rates, the services refused, 
and Copyright Owners ultimately 
withdrew that demand. Levine WRT ¶ 2. 
The implication from this testimony is 
that the stability of the rate structure is 
not indicative of the absence of 
negotiations, but, at least according to 
Ms. Levine, that rate structure stability 
was a by-product of the negotiating 
process. 


b. The Settlement Rates are 
Anachronistic 


On behalf of Copyright Owners, Mr. 
Israelite described their willingness to 
continue the 2008 rate structure through 
2017 (ten years in total) as reflective of 
their understanding that the interactive 
streaming market was still not 
‘‘mature,’’ Israelite WDT ¶ 108; WRT 
¶ 26, and thus the ten year rate structure 
remained ‘‘experimental.’’ Israelite WDT 
¶ ¶ 81, 103; Israelite WRT ¶ ¶ 4, 19, 26, 
32. This issue is discussed in more 
detail infra.260 


More particularly, Copyright Owners 
maintain that the current rate structure 
was ‘‘experimental’’ because there had 
been no data to evaluate the interactive 
streaming business, and Copyright 
Owners lacked knowledge as to the 
future development of the interactive 
market. Israelite WDT ¶¶ 33, 81, 95); 
Israelite WRT ¶¶ 4, 17, 18, 19, 29; 3/29/ 
17 Tr. 3631–32, 3754, 3764–65 
(Israelite); see also COPFF ¶ 421 (and 
record citations therein). 


Whether experimental or otherwise, 
[REDACTED]. Id. at 3636–38. 


In response, the Services assert that 
there is no record evidence, beyond Mr. 
Israelite’s testimony, that the existing 
rate structure was, or remains, 
experimental. They further note (as 
referenced supra) that by 2012, when 


this rate structure was renewed, 
consumer adoption of streaming was 
obvious, contrary to Copyright Owners’ 
allegations. Levine WRT ¶ 5. The 
Services also assert that numerous 
services, including those backed by 
large companies, such as Yahoo and 
Microsoft, had already entered the 
market, and some of those services had 
achieved significant subscriber 
numbers. 3/8/17 Tr. 155:14–157:12 
(Levine); see also Parness WDT ¶ 12. 


c. Alleged Displacement and Deferral of 
Revenue 


Copyright Owners criticize the 2012 
rate structure because its reliance on a 
revenue-based structure creates 
problems regarding the measurement of 
revenue. Specifically, Copyright Owners 
allege that services can displace revenue 
properly attributable to streaming and 
allocate it to other products within the 
owners’ broader economic ‘‘ecosystem.’’ 
Also, they allege that services can and 
do defer revenue from the present into 
the future, foregoing present profits in 
order to grow their customer base to 
achieve a market share that allows for 
long-term profits.261 See Rysman WDT 
¶ 13. 


The problems associated with revenue 
measurement and attribution arise in 
various contexts. First, the Services may 
focus on long-term profit or revenue 
maximization, thereby possibly 
deferring shorter-term profits through 
temporarily lower downstream pricing 
(i.e., revenue deferral) in a manner that 
suppresses revenue over that shorter- 
term. Second, the services may use 
music as a ‘‘loss leader,’’ displacing 
streaming revenue and encouraging 
consumers to enter into the so-called 
economic ‘‘ecosystem’’ of the streaming 
services, especially the multi-product/ 
service firms in this proceeding— 
Amazon, Apple and Google—within 
which consumers can be exposed to 
other goods and services available for 
purchase. Third, the interactive 
streaming services may obscure royalty- 
based streaming revenue by offering 
product bundles that include their 
music services with other goods and 
services, rendering it difficult to parse 
out the bundled revenue as between the 
royalty-bearing revenue (from the 
interactive service) and the revenue 
attributable to the other items in the 
bundle. 


i. Deferral 
With regard to revenue deferral, 


Copyright Owners argue that the 
services’ focus on future growth, not 
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262 As I note in this Dissent, there is no sufficient 
evidence to allow the Judges to mold their unique 
rate structure, and the majority has erred in its 
attempt to do so. 


263 Looked at from a different perspective, this 
issue pits the music publishing business model 
against the interactive streaming business model. 
Music publishers must maximize revenues (subject 
to any cost constraints) over some time horizon, and 
their argument in this proceeding indicates that 
they seek to maximize royalty revenue over the 
short-run, so that current songwriters receive 
royalties based on current revenue that is not 
deferred because of the interactive streaming 
services’ long-term business model. See Rysman 
WDT ¶ 50. The music publishers could instead pay 
royalties to songwriters based (at least in part) on 
an index of several years of revenue to be consistent 
with the long-term business models of the 
interactive streaming entities. See Leonard WRT 
¶ 60 (noting that advances from publishers to 
songwriters are examples of such a long-run 
‘‘smoothing’’ of royalty revenues). Or, as Copyright 
Owners urge, the Judges could require the 
interactive streaming services to abandon the 
revenue-based royalty structure (with protective 
alternate prongs and floors) and to accept inefficient 
per-unit rates, thereby compromising their 
downstream businesses. In keeping with the Judges’ 
long-standing position, I believe the Judges should 
remain business model neutral, and decline to favor 
one challenged business model over another. 
Instead, I would adopt the 2012 rate structure that 
embodies a negotiated compromise by the parties 
that has adequately addressed this revenue deferral 
issue. 


current revenues. See [REDACTED] 
([REDACTED]). By way of example, 
Copyright Owners highlight a particular 
aspect of [REDACTED] business model: 
[REDACTED]. Id. at 2168–69 
([REDACTED]). The economic upshot of 
such a focus on the long-run rather than 
on present revenues, according to 
Copyright Owners, has caused revenues 
to grow annually by only 31% from 
2013 to 2014, and by only 34% from 
2014 to 2015, even as the number of 
streams over these two periods has 
grown by 63% and 101% respectively. 
Ghose WDT ¶ 74. 


The Services respond by noting that 
Copyright Owners did not conduct an 
empirical analysis to confirm the extent 
to which to which interactive streaming 
services actually engage in revenue 
deferral, and that their expert was 
therefore compelled to qualify his 
conclusions by conceding only that 
such revenue deferral ‘‘may’’ occur. See 
4/3/17 Tr. 4344–43, 4347, 4349 
(Rysman). Additionally, the Services 
assert that the primary industry pricing 
model—$9.99 per month for unlimited 
access—has existed since the early 
2000’s, belying Copyright Owners’ 
assertion that there has been a change in 
pricing in the current rate period 
intended to build market share. See 
Levine WRT ¶ 6 (describing how 
Rhapsody ‘‘pioneered’’ the subscription 
on-demand model in the early 2000’s 
and how the $9.99 model was adopted 
by, e.g., MOG, Rdio and Rara). 


[REDACTED] 
The Services also argue that Copyright 


Owners misunderstand the services’ 
emphasis on [REDACTED]. However, as 
noted supra, the Services do 
acknowledge that they focus broadly on 
[REDACTED]. Id. at 2082, 2141 
([REDACTED]). 


The Services also disagree with 
Copyright Owners’ assertion that 
[REDACTED], 4/7/2017 Tr. 5498 (Marx); 
3/21/17 Tr. 2169 (McCarthy); and 
[REDACTED]. 4/6/2017 Tr. 5327 
(Vogel). Thus, the business model, they 
argue, is reflective of the fundamental 
structure of market demand, rather than 
evidence of revenue deferment. 


I find that the record indicates that 
the services do seek to engage to some 
extent in revenue deferral in order to 
promote their long-term growth strategy. 
A long-term strategy that emphasizes 
scale over current revenue can be 
rational, especially when a critical input 
is a quasi-public good—because growth 
in market share and revenues is not 
matched by a commensurate increase in 
the cost of such inputs, whose marginal 
cost of production (reproduction, 
actually, because they are copies of 
sound recordings/musical works) is 


zero. This is the success-through- 
scalability discussed infra. See generally 
Haskel & Westlake, supra, at 65–66 
(profitability through scaling is 
enhanced by the use of inputs with zero 
marginal costs). 


It appears that the nature of the 
downstream interactive streaming 
market, and its reliance on scaling for 
success, results necessarily in a 
competition for the market rather than 
simply competition in the market. This 
is the form of dynamic competition 
known as Schumpeterian competition 
(named after the economist Joseph 
Schumpeter). Such competition 
emphasizes the importance of the 
dynamic creation of new markets and 
‘‘new demand curves,’’ recognizing that 
short-term profit or revenue 
maximization may be inconsistent with 
rational competition for the market. 
That is, this form of competition 
recognizes that businesses and investors 
do not simply seek out commercial 
activities that will merely earn returns 
available elsewhere in the economy, but 
rather seek out longer-term supranormal 
profits, investing in businesses that 
appear able to satisfy consumer demand 
and capture large swaths of market 
share—a dynamic and enduring process 
that creates and ultimately destroys 
various business entities and markets in 
the process (which Schumpeter coined 
as ‘‘creative destruction.’’) See J. Sidak 
& D. Teese, Dynamic Competition in 
Antitrust Law, 5J. Comp. L. & Econ.5, 
581 (2009). Indeed, Amazon’s economic 
expert witness, Professor Hubbard, 
acknowledged that ‘‘[t]he music 
industry exemplifies this process’’ of 
Schumpeterian ‘‘creative destruction.’’ 
Hubbard WDT ¶ 2.1 & n. 1. 


Of course, when royalties are paid as 
a percent of current revenue, the input 
supplier, i.e., Copyright Owners in the 
present case, are likewise deferring 
some revenue to a later time period (and 
also assuming some risk as to the 
ultimate existence of that future 
revenue). One way the input supplier 
can avoid this impact is to refuse to 
accept a percent of revenue form of 
payment and move to a fixed per-unit 
input price. This is what Copyright 
Owners seek in this proceeding, subject 
to a bargaining room approach by which 
they could switch back to the old 
approach (or any other approach) 
through purely market-based 
negotiations, but free from the statutory 
standards of section 801(b)(1). However, 
another way in which the input supplier 
can mitigate the effect of such revenue 
deferrals is to establish a pricing 
structure that provides alternate rate 
prongs and floors, below which the 
royalty revenue cannot fall. This is 


precisely the bargain struck between 
Copyright Owners and services in 2008 
and 2012, and that has been ongoing 
through the present day. 


Are there even better ways to address 
this issue? Perhaps, but by the very 
nature of this adversarial proceeding, 
the Judges cannot identify the 
theoretically optimal manner by which 
the revenue deferral phenomenon 
should be addressed. Rather, the choices 
before the Judges are stark: the per-unit 
pricing proposals submitted by 
Copyright Owners and Apple, and the 
tiered rate structure now in existence 
and generally (but not uniformly) 
presented by the Services as the 
appropriate benchmark.262 As discussed 
infra, I have identified the 2012 rate 
structure as the best benchmark from 
among these proposals. The revenue 
deferral phenomenon indicates the need 
for Copyright Owners to protect 
themselves, but it does not indicate that, 
on balance, the issue is better resolved 
by the unacceptable per unit pricing 
proposals submitted in this proceeding. 
Accordingly, I do not find the revenue 
deferral issue to be a sufficient basis to 
reject the 2012 benchmark in favor of 
Copyright Owners’ or Apple’s per-unit 
rate proposals.263 


ii. Displacement through Bundling 
Copyright Owners argue that services 


also displace revenue by engaging in 
‘‘cross-selling’’ by which they sell 
access to musical works/sound 
recordings through the bundling of that 
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264 With regard to this topic, see the discussion 
of ‘‘cannibalization,’’ infra. 


access with other goods or services, 
allocating too much revenue to the non- 
music portion of the bundle, rather than 
attributing the correct amount to the 
music service and thus, to the revenue 
base. Written Rebuttal Testimony of 
Christopher C. Barry, CPA, CFF (on 
behalf of Copyright Owners) ¶ 7. 
Copyright Owners argue that the 
services manipulate revenue 
calculations in their favor, allegedly 
defining revenue in opportunistic ways. 
See Rysman WDT ¶ 44; Rysman WRT 
¶ 15; Ghose WDT ¶¶ 62–81. They 
maintain that they cannot discern such 
manipulation and opportunism as it 
occurs, because the booking of revenue 
among lines of business is ‘‘opaque to 
publishers’’—especially in comparison 
to the identification of the number of 
consumers or the number of streams. 
Rysman WDT ¶ 43; Rysman WRT ¶ 15; 
Ghose WDT ¶¶ 80–81. 


In response, the Services assert there 
is no evidentiary support for this overall 
and conclusory assertion. JSRPFF at p. 
308. In connection with the assertion of 
displacement-through-bundling, both 
parties examine—essentially as an 
emblematic case study—Amazon’s 
pricing of interactive music in a bundle 
with one of its products. That study is 
addressed below. 


Amazon Products and Pricing: A Case 
Study 


[REDACTED] 


Survey Results 


[REDACTED]. 264 


Other Potential Displacements from 
Bundling 


With regard to other bundled offerings 
that Copyright Owners claim to 
improperly diminish revenue and hence 
the royalty base, the evidence is more 
descriptive than statistical. With regard 
to Google Play Music, Copyright Owners 
point to evidence suggesting that Google 
‘‘leverages its music business to drive 
revenue elsewhere within its 
enterprise.’’ COPFF ¶ 482A et seq. (and 
record citations therein). Google, in 
response, argues that this argument is 
preposterous because ‘‘Google’s other 
products already reach literally 
hundreds of millions of people in the 
U.S. [and] [t]he idea that Google is 
intentionally driving down the price of 
Google Play Music in order to ‘‘grow a 
base of customers’’ who will then be 
more likely to use Search or Gmail or 
Google Maps simply strains 
credulity. . . . . The value proposition 


flows in the opposite direction.’’ Levine 
WRT ¶¶ 8–9. 


With regard to Pandora, Copyright 
Owners note that it has expanded 
beyond its ‘‘pureplay’’ origins by 
acquiring Ticketfly, a fan-to-fan live 
concert ticket exchange business. 3/9/17 
Tr. 408–410 (Phillips). According to 
Copyright Owners, in the future, 
Pandora may generate revenue from this 
ancillary business—revenue that 
arguably should be included as ‘‘service 
revenue’’ in a revenue based rate 
structure. Rysman WRT ¶ 34. However, 
Pandora notes that Ticketfly is a small 
operation relative to Pandora’s overall 
business and, as Copyright Owners 
acknowledge, any use by Pandora of 
resources it obtained through streaming 
music to benefit Ticketfly would be 
realized in the future, making such a 
link speculative at this time. Moreover, 
Pandora argues that, if and when 
Pandora may drive incremental 
attendance at concerts and other live 
events through Ticketfly, music 
publishers and songwriters would 
benefit directly from such attendance. 
See Herring WRT ¶ 34. 


[REDACTED]. It has announced an 
offering of a subscription together with 
a subscription to The New York Times, 
i.e., a separate entity offering a separate 
product. According to Copyright 
Owners, Rysman WRT ¶ 36. However, 
[REDACTED]. SJRPFF at p. 868. 


Finally, with regard to Apple, 
Copyright Owners note that the various 
music and other services and products 
are available through Apple, including 
iTunes download purchases, Beats 
music service and, of course, Apple’s 
ubiquitous non-music products. See 
COPFF ¶¶ 523–527. Although Copyright 
Owners do not identify any specific 
bundling or product-to-product 
displacement, they note more broadly 
that ‘‘Apple’s interactive streaming 
service can operate as a gateway into the 
iTunes ecosystem, which Apple uses to 
sell iPhones, apps, and other products.’’ 
Kokakis WDT ¶ 60. 


Findings Regarding Displacement, 
Discounts and Bundling 


I find the parties’ back-and-forth on 
these bundling, discounting and 
displacement issues (absent a separate 
analysis of any given bundle/discount, 
such as presented by Amazon with 
regard to the bundled $7.99 price for 
Echo for Prime members) to be 
indeterminate—and for good reason. As 
the Judges have found previously, all 
such bundling, and associated 
discounts, constitute forms of price 
discrimination, whereby a seller can 
increase total revenues for the bundle 
and through a discount beyond the 


revenue realized if each item was sold 
at its separate or undiscounted price. 
See SDARS I Underpayment Ruling at 
18–19. The parties in the present 
proceeding do not so much dispute this 
point as they argue whether the bundles 
discounts and alleged displacements 
tend, on balance, to increase the 
revenue base (by adding new 
subscribers) or to decrease the revenue 
base (by reducing per subscriber 
revenue). I agree with Copyright Owners 
that the services may be using bundling 
and associated discounts in a manner 
that is inconsistent with short-run 
maximization of revenues, or even 
profits, but they may also be growing 
the revenue base. 


The import of this dispute in the 
present case is how the presence of 
bundling and discounting bears, 
initially, on the rate structure and, then, 
on the rates within that structure. With 
regard to the rate structure, the rate 
prongs in the 2012 benchmark that the 
Services are urging the Judges to adopt 
deal with these revenue measurement 
and attribution issues by the use of a 
greater-of rate structure, whereby—if the 
revenue-based royalty is lower than the 
other prong (typically a per-subscriber, 
a TCC prong or the Mechanical Floor)— 
then one of the latter prongs becomes 
applicable. By contrast, Copyright 
Owners’ proposal provides for a greater- 
of per unit/per-user royalty that does 
not contain any features pertaining to 
bundling. As between these two 
alternatives, I find that the 2012 rate 
structure is clearly more consonant with 
the marketplace reality of varying WTP, 
through the use of price discrimination 
through bundling and, indeed, has 
accommodated such bundling for a 
decade. 


I acknowledge Copyright Owners’ 
argument that the bundling they 
anticipated may well have been of a 
different nature (e.g., bundling 
interactive streaming with cell phone or 
internet service) when they agreed to 
the bundle provisions in the 2012 
settlement, and that they had not 
contemplated the myriad ways in which 
bundling would occur going forward, 
especially with the entry of large multi- 
product ‘‘ecosystem’’ firms such as 
Amazon, Apple and Google. However, 
what that possible difference between 
anticipated and actual bundling 
indicates to me is that, hypothetically, 
perhaps a different bundling structure, 
or different rates within the structure, 
might be more appropriate than the 
2012 rate structure in this regard. But 
the Judges cannot deal in hypothetical 
rate structures and rates: Copyright 
Owners (and Apple) did not propose 
such an alternative structure; instead, so 
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265 As noted supra, the Judges may also find that 
the existing rate structure and rates are appropriate, 
if the benchmarks proffered by all the parties are 
insufficient. See Music Choice, supra. Thus, the 
2012 rate structure would have been an appropriate 
structure for the forthcoming rate period even if it 
had not been affirmatively advocated as a 
benchmark by the Services. 


266 I note an important difference between the 
bundling issue in the SDARS context and that issue 
here. For the SDARS, the issue was how to measure 
revenue where only a pure revenue-based rate 
structure exists, and the Judges noted the difficulty 
in assigning value to different elements of the 
bundle. Here, the 2012 benchmark (the parties’ 
agreement) addresses this indeterminacy by 
adopting alternative royalty prongs, which, as noted 
in the text, supra, is one way to resolve the 
indeterminacy problem. 


to speak, they threw out the baby with 
the bath water, rejecting any price 
discriminatory rate structure (and 
bundling is a form of price 
discrimination)—proposing instead to 
replace such a structure with a non- 
discriminatory rate that fails to address 
the varying WTP among listeners from 
which upstream demand by the 
interactive streaming services is 
derived. 


In these proceedings, the Judges are 
bound by the parties’ proposals, unless 
there are record facts that permit the 
Judges to mold a rate structure or rates 
that vary from the proposals.265 Here, 
with regard to the impact of bundling 
and other price discriminatory elements 
of the rate structure, the choices are 
stark. Only the 2012 benchmark 
proposed by the Services addresses 
these issues, and in a manner that has 
existed in the market for a decade.266 


d. Cannibalization 
Copyright Owners assert that the 


Services’ benchmarking approach fails 
to account for the ‘‘cannibalization’’ of 
digital download and physical sales, 
through listeners’ substitution of 
interactive streaming for the purchase of 
digital downloads and physical 
products, mainly CDs. In support of this 
argument, Copyright Owners point to 
the contemporaneous increase in 
interactive streaming and the decrease 
in the sales of digital downloads and 
CDs. They note that the sale of digital 
albums and digital tracks decreased by 
9.4% and 12.5%, respectively from 2013 
to 2014, and by an additional 2.9% and 
12.5%, respectively, from 2014 to 2015. 
See Israelite WDT ¶ 70; Ex. 2773 (2014 
Nielsen Report), at 2; Ex. 2780 (2015 
Nielsen Report), at 7, 8. Thus, they 
argue that the royalty structure (and 
rates) must account for this substitution 
effect through an increase in the 
royalties on interactive streaming. See 
COPFF ¶¶ 575–586 (and record citations 
therein). 


The Services do not dispute these 
statistics. However, the Services argue 


that Copyright Owners have not 
presented any evidence that would 
support the claim that declining 
physical and download sales have been 
caused by increases in interactive 
streaming. Thus, in the absence of such 
evidence, the Services argue that 
Copyright Owners have merely assumed 
causation from correlation. See JSRPFF 
at p. 380 (and record citations therein). 


In fact, they point to the testimony of 
NMPA’s own witness, Bart Herbison, 
Executive Director of Copyright Owner 
participant NSAI. Mr. Herbison testified 
that he did not ‘‘blam[e] the loss of 
songwriters on streaming,’’ 
acknowledging that piracy and 
disaggregation of the album were major 
problems for songwriters prior to the 
popularity of streaming, and therefore, 
overall, he was ‘‘not ascribing any large 
percentage of [lower mechanical 
royalties] to streaming.’’ 3/23/17 Tr. 
2940–41, 2945, 2955–56 (Herbison). 


Moreover, not only do the Services 
note the absence of proof that these 
changes were caused by interactive 
streaming, they note that the changes 
can just as easily be attributed to 
changing ‘‘consumer preferences,’’ for 
which the interactive streaming services 
should not be penalized. See 3/21/17 Tr. 
2227–28 (Hubbard) (such changes do 
not reflect cannibalization, but rather 
how the industry has evolved to satisfy 
‘‘contemporary consumers’ preferences’’ 
and to ‘‘respond to consumer 
demand.’’). 


I find that there is no sufficient 
evidence to indicate that interactive 
streaming has caused the decline of the 
sale of physical and digital sound 
recordings. Moreover, even assuming 
arguendo any sales of digital downloads 
and physical product was caused by the 
listeners’ preference for interactive 
streaming, the effect of such a 
phenomenon on songwriter royalties is 
unclear. Record companies, as licensees, 
pay royalties to music publishers, under 
subpart A, for the musical works 
embodied by record companies in 
digital downloads and physical product. 
Assuming a portion of that royalty 
revenue is lost (‘‘cannibalized’’) by 
interactive streaming, the services that 
utilize the musical works in those 
streams pay both a mechanical royalty 
and a performance royalty in exchange 
for the licenses to use the musical 
works. There is insufficient evidence in 
the record to conclude that, on balance, 
there is a net substitution effect that 
results in lower royalties paid for 
musical works. 


Further, I agree with the Services that 
Copyright Owners’ attempt to compare 
sales of downloads and physical 
product (which generate mechanical 


royalties under subpart A) with 
revenues from interactive streaming 
(that generate mechanical royalties 
under subparts B and C, and 
performance royalties) is inconsistent 
with Copyright Owners’ (persuasive) 
argument, discussed infra, that there is 
no sufficient evidence to correlate 
listening across purchases and 
streaming services. The Services 
correctly note that the sale of a 
download or a CD (or a vinyl record) 
allows the purchaser to ‘‘access’’ that 
purchase an indefinite number of times, 
whereas access through a streaming 
service likewise allows for listening (to 
various songs) for an indeterminate 
number of times. In this regard, 
Copyright Owners’ proposed per-unit 
royalty rate for streaming is simply not 
consistent with pricing per unit sold 
under subpart B, because the items 
purchased are themselves inconsistent 
in nature—as Copyright Owners (again, 
persuasively) argue in opposition to the 
use of commercial and academic 
conversion ratios to correlate the 
number of times a consumer listens to 
a song in the purchased product and 
streaming spheres. 


e. The ‘‘Shadow’’ of the Statutory 
License 


Copyright Owners assert that any 
benchmark, including the Services’ 
proffered benchmarks, based on rates set 
for a compulsory license, are inherently 
suspect, because they are distorted by 
the so-called ‘‘shadow’’ of the statutory 
license. This is a recurring criticism. 
See, e.g., Web IV 81 FR at 26329–31. 


More particularly, Copyright Owners 
argue: ‘‘The royalty rate contained in 
virtually any agreement made by a 
music publisher or songwriter with a 
license for rights subject to the 
compulsory license will be depressed by 
the availability of the compulsory 
license.’’ COPFF ¶ 708 (and record 
citations therein). In summary, this 
alleged shadow purportedly diminishes 
the value of a rate that was formed by 
private actors who negotiated while 
understanding that either party could 
refuse to consummate a contract and 
instead participate in a proceeding 
before the Judges to establish a rate. 
Thus, neither side can utilize any 
bargaining power to threaten to actually 
‘‘walk away’’ from negotiations and 
refuse to enter into a license. In that 
sense, therefore, any bargain they struck 
would be subject to the so-called 
‘‘shadow’’ of the regulatory proceeding. 


The argument that the shadow taints 
the use of statutory rates, and direct 
agreements otherwise subject to the 
statutory license is undercut, however, 
by section 115 of the Copyright Act, 


VerDate Sep<11>2014 20:31 Feb 04, 2019 Jkt 247001 PO 00000 Frm 00076 Fmt 4701 Sfmt 4700 E:\FR\FM\05FER3.SGM 05FER3







1993 Federal Register / Vol. 84, No. 24 / Tuesday, February 5, 2019 / Rules and Regulations 


267 The Judges note that one of the two 
benchmarking methods relied upon by Copyright 
Owners subtracts the statutory rate set in Web III 
for noninteractive streaming from a royalty rate 
derived from the unregulated market for sound 
recording licenses between labels and interactive 
streaming services. This would seem to violate the 
Copyright Owners’ own assertion that statutorily set 
rates are tainted by a regulatory shadow and thus 
cannot be used to establish reasonable rates. 
However, Copyright Owners’ expert testified that, 
in his opinion, the Judges in Web III accurately 
identified the market rate for noninteractive 
streaming, so that rate could be utilized as if it were 
set in the market. 4/4/17 Tr. 4643 (Eisenach). This 
assertion proves too much. If one expert on behalf 
of a party may equate a rate set by the Judges with 
the market rate, why cannot the Judges, or any other 
party’s expert, do the same with regard to a 
different statutory rate? The end result of such an 
approach takes us back to the point the Judges made 
at the outset in this section: any rate set by the 
Judges or influenced by the Judges’ rate-setting 
process must be considered on its own merits. 


268 For example, the Judges regularly assume in 
a benchmarking approach that the contracting 
parties have ‘‘baked-in’’ the values of discrete items 
in their agreement. See, e.g., Web IV, supra, at 
26366. 


which provides that in addition to the 
objectives set forth in section 801(b)(1), 
in establishing such rates and terms, the 
Copyright Royalty Judges may consider 
rates and terms under voluntary license 
agreements described in subparagraphs 
(B) and (C). 17 U.S.C. 115(c)(3)(D). The 
two subparagraphs referenced therein, 
subparagraphs (B) and (C), respectively, 
refer to agreements on ‘‘the terms and 
rates of royalty payments under this 
section’’ by ‘‘persons entitled to obtain 
a compulsory license under [17 U.S.C. 
115](a)(1)]; and ‘‘licenses’’ covering 
‘‘digital phonorecord deliveries.’’ Id. 
Thus, it is beyond dispute that Congress 
has authorized the Judges, in their 
discretion, to consider such agreements 
as evidence, irrespective of—or perhaps 
because of—the shadow cast by the 
compulsory license. 


Additionally, as noted supra, the 
Judges may consider the existing 
statutory rates themselves as evidence of 
the appropriate rate for the forthcoming 
rate period, even when those rates were 
not the product of a settlement. Indeed, 
the Judges may consider existing rates 
as the starting point and the end point 
of their analysis. Music Choice, supra, 
774 F.3d at 1012 (the Judges may ‘‘use[ ] 
the prevailing rate as the starting point 
of their Section 801(b) analysis’’ and 
may ultimately find that ‘‘the prevailing 
rate was reasonable given the Section 
801(b) factors.’’). 


Of course, the fact that the Copyright 
Act and the D.C. Circuit grant the Judges 
statutory authority to consider and rely 
on statutory rates and related settlement 
agreements as evidence does not 
instruct the Judges as to how much 
weight to afford such agreements. The 
exercise of that judicial discretion 
remains with the Judges. 


But with regard to the particular issue 
of the so-called shadow of the statutory 
rate, there is no reason to find such 
benchmark agreements per se inferior to 
other marketplace benchmark 
agreements that may be unaffected by 
the shadow, because those other 
benchmarks may be subject to their own 
imperfections and incompatibilities 
with the target market. Thus, the Judges 
must not only consider (i) the 
importance, vel non, of any potential 
‘‘shadow-based’’ differences between 
the regulated benchmark market and an 
unregulated market that might impact 
the probative value of the former, but 
also (ii) how those differences (if any) 
compare to the differences (if any) 
between the unregulated market and the 
target market (e.g., differences based on 
complementary oligopoly power, 
bargaining constraints and product 


differentiation).267 In the present case, 
because Copyright Owners’ and Apple’s 
proposals are structured as per-unit 
rates, they suffer from deficiencies that 
dwarf any alleged problems associated 
by the alleged shadow of the 2012 
statutory benchmark; that is, assuming 
arguendo that the shadow on balance is 
problematic rather than beneficial. 


In the present proceeding, the parties 
weigh-in on the shadow issue with 
several, more particular, arguments. 
Copyright Owners emphasize that the 
purpose of their benchmarking 
approach is to avoid the distortions of 
the shadow, by utilizing the unregulated 
sound recording agreements between 
labels and interactive streaming services 
and then applying a ratio of sound 
recording: musical works royalties, (the 
latter also in unregulated contexts), to 
develop a benchmark wholly free of the 
shadow cast by the statute. 4/4/17 Tr. 
4191 (Eisenach) (‘‘[T]he underlying 
problem with looking at an agreement 
negotiated under the shadow of a 
license [is that][i]t shifts bargaining 
power from the compelled party to the 
uncompelled party by the very nature of 
the exercise.’’). 


The Services’ experts discount the 
foregoing shadow criticism. Indeed, 
what Copyright Owners considered 
vice, the Services laud as virtue. That is, 
the shift in bargaining power is 
precisely what makes any shadow effect 
of the statutory license tolerable. 
Professor Katz points out that rates set 
voluntarily by the parties in a settlement 
under the ‘‘shadow’’ provide two 
important benefits. 3/13/17 Tr. 661 
(Katz). First, with a statutory rate-setting 
proceeding as a backstop, large licensors 
cannot credibly threaten to ‘‘hold out’’ 
and ‘‘walk away’’ from the negotiations 
without an agreement, thereby negating 
their ability to use their ‘‘must have’’ 
status as a cudgel to obtain rates that 


can exceed even monopoly-level rates. 
Second, when such negotiations are 
conducted with all the parties at the 
figurative table (including perhaps trade 
associations), no single party, whether 
licensor or licensee, has 
disproportionate market power in the 
negotiations. 


I agree with Professor Katz that 
settlement agreements reached in the 
shadow are useful. Because the statutory 
proceeding is the backstop, the power of 
any entity simply to refuse to strike a 
deal except on its own unilateral terms 
is effectively negated. Thus, such 
settlement agreements tend to eliminate 
complementary oligopoly inefficiencies, 
and provide guidance as to an 
effectively competitive rate. Indeed, this 
argument is consistent with the Judges’ 
‘‘shadow’’ analysis in Web IV, supra, at 
26330–31 (noting the counterbalancing 
effect of the statutory license in 
establishing effectively competitive 
rates). Further, when such settlement 
agreements are industrywide, they tend 
to eliminate disproportionate market 
power, and the resulting rates thus may 
be evidence of a rate that is fair and thus 
consonant with Factor B of section 
801(b)(1). (This issue is discussed in 
further detail in connection with the 
Factors B and C analysis, infra.) 
Although Copyright Owners are 
theoretically correct in noting that some 
licenses might have otherwise been 
negotiated at rates higher than the 
settlement rate that was affected by the 
shadow, that is simply the tradeoff that 
the statutory scheme makes in its 
identification of settlement rates as 
evidentiary benchmarks. That is, such a 
theoretical problem needs to be weighed 
against the salutary aspects of 
settlement rate structures and rates, 
discussed supra. I find that the benefits 
of the settlement process, in this 
proceeding, easily outweigh the loss of 
any hypothetical deals that may have 
been reached above the settlement rates, 
especially because, in the absence of the 
shadow, rates higher than the settlement 
rate would be a function, in part, of the 
Copyright Owners’ complementary 
oligopoly and other market power, 
which compulsory statutory licensing 
has been designed to mitigate. 


Although I recognize the market- 
based value of a benchmark agreement 
reached under the shadow of the 
statutory license, (indeed, economic 
actors’ settlement agreements are part 
and parcel of the market 268), I cannot 
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269 Of course, the subpart A rates are implicitly 
‘‘All-In’’ because record companies do not pay 
performance royalties. I consider further, infra, the 
evidentiary value of the subpart A settlement and 
rates. 


defer to any implicit ‘‘mindreading’’ by 
contracting parties as to the Judges’ 
application of the all the non-market 
elements of section 801(b)(1). Rather, 
the Judges have a duty to independently 
apply the itemized factors listed in the 
statute. Accordingly, I reject the idea 
that rates and terms reached through a 
settlement must be understood to 
supersede—or can be assumed to 
embody—the Judges’ application of the 
statutory elements set forth in section 
801(b)(1). However, if on further 
analysis, the Judges find that provisions 
arising from an agreement in fact do 
reflect the statutory principles set forth 
in section 801(b)(1), then the Judges 
may adopt the provisions of that 
settlement in toto, again, if those 
provisions are superior to the evidence 
submitted in support of alternative rates 
and terms. 


5. The ‘‘All-In’’ Rate Structure and the 
‘‘Mechanical Floor’’ 


a. The ‘‘All-In’’ Rate Structure 


The current mechanical royalty rate is 
calculated as a so-called ‘‘All-In’’ rate. 
Simply put, the last step when 
calculating the mechanical rate is to 
subtract from the intermediate figure the 
rate paid by the interactive streaming 
services to performing rights 
organizations (PROs) for the ‘‘public 
performance’’ right. All five services 
(i.e., including Apple) urge the Judges to 
establish a statutory rate structure for 
the forthcoming rate period that 
contains this ‘‘All-In’’ feature, whereas 
Copyright Owners request that the rate 
for the forthcoming rate period be set 
without regard to the royalty rate paid 
by the services to the PROs for the 
performance rights. I examine the 
parties’ arguments seriatim below. 


i. The Services’ Position (including 
Apple’s Position) 


According to the services, a key 
aspect of the 2008 and 2012 settlements 
was that the rates paid by services for 
mechanical royalties would allow for a 
deduction of expenses for public 
performance royalties, i.e., the top-line 
rate paid under the Section 115 license 
would be ‘‘All-In’’ from the services’ 
point of view. Levine WDT ¶ 35; Parness 
WDT ¶ 7; 3/8/17 Tr. 298–99 (Parness). 
In this regard, a Google fact witness, 
Zahavah Levine, testified that as far 
back as 2001, the streaming services 
wanted to avoid what she described as 
a ‘‘double dip’’ problem, whereby a 
service might need to conduct separate 
negotiations with PROs and with music 
publishers in order to obtain usable 
musical works license rights. 3/8/17 Tr. 
147–148 (Levine). In fact, prior to 


settlement, some members of the 
streaming community expressed a view 
that the value of any mechanical right 
implicated by interactive streaming is 
essentially zero, because the Copyright 
Owners are already compensated 
through performance payments to the 
PROs. 3/29/17 Tr. 3645–47 (Israelite). 
According to Apple, the absence of any 
separate value in the mechanical rate 
(when separated from the performance 
rate) is underscored by the fact that 
interactive streaming is the only 
distribution channel that pays both a 
performance royalty and a mechanical 
royalty. Rebuttal Testimony of David 
Dorn ¶ 10 (Dorn WRT). 


Thus, according to the services, a 
determining factor in the 2008 
settlement was Copyright Owners’ 
agreement to a deduction of 
performance fees, via the acceptance of 
an ‘‘All-In’’ rate. 3/8/17 Tr. 298–301 
(Parness); Parness WDT ¶ 7; 3/8/17 Tr. 
170–71 (Levine) (explaining benefits of 
‘‘All-In’’ rate structure). In fact, for the 
services, according to one of its 
witnesses, the ‘‘All-In’’ nature of the rate 
was a determining factor in the parties 
reaching a settlement. 3/8/17 Tr. 300– 
301 (Parness). 


Accordingly, the services argue that 
this ‘‘All-In’’ rate structure is consistent 
with the parties’ expectations in settling 
Phonorecords I and II. See SJPFF ¶ 112. 
Additionally, the Services point out that 
many direct licenses between musical 
works copyright owners and streaming 
services incorporate the ‘‘All-In’’ feature 
of the existing section 115 license. See 
JSPFFCOL ¶¶ 143–145 (and record 
citations therein). The services also 
emphasize that the Copyright Owners’ 
recent settlement of the Subpart A 
rates—approved by the Judges—implies 
an ‘‘All-In’’ feature. Specifically, one of 
the services’ expert economic witnesses, 
Dr. Leonard, testified that, expressed as 
a percentage of payments to the record 
labels (not as a percentage of total 
streaming service revenue), the subpart 
A settlement reflects a payment of 
15.8% of ‘‘All-In’’ sound recording 
royalties in 2006, and of 14.2% of ‘‘All- 
In’’ sound recording royalties, when 
compared to payments to record labels 
in 2015. Leonard AWDT ¶ 46 (noting 
that ‘‘these ratios are lower than the 
current ratios of musical works-to-sound 
recordings royalties contained in 
Section 385, Subparts B and C (e.g., 
musical works royalties are between 
17.36% and 21% of the service payment 
to record companies for sound 
recordings for Standalone Portable 


Subscription, Mixed Use services 
covered under Subpart B.’’)).269 


Finally in this regard, the services 
assert that the Judges have made similar 
determinations for analogous sets of 
rights in other proceedings. For 
instance, they note that the Judges 
effectively set an ‘‘All-In’’ licensing rate 
for reproductions of sound recordings 
and performances of sound recordings 
under 17 U.S.C. 112 and 114. The 
services analogize the relationship of 
the performance right and the 
mechanical right, on the one hand, with 
the sound recording ephemeral right 
and the sound recording performance 
right on the other, characterizing both 
pairs of rights as ‘‘perfect 
complements.’’ See SJPFFCOL ¶ 114 
(citing Web IV, 81 FR at 26397–98 
(discussing bundling of Secs. 112 and 
114 rights and noting that licensees 
‘‘would be agnostic with respect to the 
allocation of those rates to the Section 
112 and 114 license holders.’’). 


Separately, as noted supra, Apple 
concurs with the adoption of an ‘‘All- 
In’’ rate in the forthcoming rate period. 
According to Apple, the Judges should 
adopt an ‘‘All-In’’ rate for interactive 
streaming because (1) mechanical and 
performance royalties are 
complementary rights that must be 
considered together in order to prevent 
exorbitant costs; (2) the current statute 
uses an ‘‘All-In’’ rate; (3) ‘‘All-In’’ rates 
provide greater predictability for 
businesses; and (4) recent fragmentation 
and uncertainty with respect to 
performance licenses threaten to 
exacerbate the problems of high costs 
and uncertainty already present in the 
industry.’’ APFF ¶ 138 et seq. (and 
record citations therein). As a policy 
matter, Apple maintains that an ‘‘All- 
In’’ rate helps maintain royalties at an 
economically efficient level because it 
sets a single value for all of the rights 
that interactive streaming services must 
obtain from publishers and songwriters. 
See 3/23/17 Tr. (Ramaprasad) 2667- 
2669, 2670 (a mechanical-only rate 
could cause ‘‘exorbitant’’ rates, but an 
‘‘All-In’’ rate would not); Expert 
Rebuttal Report of Professor Jui 
Ramaprasad February 15, 2017 ¶ 13 
(Ramaprasad WRT) (a mechanical-only 
royalty could lead to ‘‘unreasonably 
high combined royalties for publishers 
and songwriters’’); see also Leonard 
AWDT ¶ 58; Katz WDT ¶ 94; Herring 
WDT ¶ 59. Accordingly, Apple asserts 
that, by adoption of an ‘‘All-In’’ rate, the 
streaming services avoid two separate 
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270 Pandora and Google separately make the same 
arguments as Apple in this regard. See Pandora 
PFFCOL ¶¶ 35–36 (and record citations therein); 
Google PFF ¶ 29 (and record citations therein). 


271 ‘‘Fragmentation’’ refers to the existence of 
more than one owner of copyrights to a musical 
work, requiring an interactive streaming service to 
engage in a costly and uncertain attempt to locate 
each owner and provide it with a separate Notice 
of Intent and to bear the risk of a potential 
infringement action if one or more copyright 
owners is not located. SJPFF ¶¶ 162–63 (and record 
citations therein). 


272 Copyright Owners note that performance 
royalties are set directly in negotiations between 
licensors and licensees, but if the either of the two 
largest PROs (ASCAP and BMI) and licensees are 
unable to enter into consensual agreements, they 
rates are set in a federal court action in the 
Southern District of New York (before a designated 
‘‘rate court’’ judge), pursuant to existing Consent 
Decrees. See COPCOL ¶ 316; Register’s Report at 20, 
34, 37, 41. 


negotiations for the performance right 
and the mechanical right—ensuring that 
these two complementary rights are 
considered in tandem, with the cost of 
one impacting the cost of the other. See 
Dorn WRT ¶ 15; see also 3/13/17 Tr. 
587–588 (Katz); 3/15/17 Tr. 1191–1192 
(Leonard); Herring WDT ¶ 59. 


Further in this regard, Apple 
maintains, if a full mechanical-only rate 
were adopted in lieu of an ‘‘All-In’’ rate, 
interactive streaming services would 
need to pay for mechanical rights 
pursuant to the statute and then engage 
in an entirely separate negotiation for 
the performance right. Dorn WRT 
¶¶ 14–15; Ramaprasad WRT ¶ 13. This 
could lead to an undeserved windfall 
for publishers and songwriters as, after 
this negotiation, total royalty payments 
that interactive streaming services pay 
for musical works could be 
exponentially higher than whatever 
mechanical-only rate the Judges adopt. 
Dorn WRT ¶¶ 14–15; Ramaprasad WRT 
¶ 13. Apple avers that this would be 
unfair—because the royalty payments 
are all made to the same entities, i.e., the 
publishers and songwriters. Dorn WRT 
¶¶ 15–16; see also Herring WDT ¶ 59.270 


As noted supra, Apple, consistent 
with the other Services, argues that the 
‘‘All-In’’ rate structure is particularly 
important because of relatively recent 
industry developments. Specifically, 
Apple takes note of the recent 
‘‘fragmentation’’ 271 and uncertainty in 
performance rights licensing that the 
services all claim to threaten an 
exacerbation of the existing uncertainty 
over royalty costs. See Dorn WRT 
¶¶ 17–18; Ramaprasad WRT ¶¶ 13, 63; 
Parness WDT ¶¶ 16–20; Katz WDT 
¶¶ 87–94; Tr. 3/13/17 Tr. 602–604 
(Katz). Apple notes that this problem 
may be exacerbated because of the 
emergence of a fourth PRO, Global 
Music Rights (GMR), in addition to 
ASCAP and BMI, as well as SESAC 
which (like GMR, and unlike ASCP and 
BMI) is not subject to a consent decree 
and rate court review (as discussed 
infra). Parness WDT ¶ 18; Katz WDT 
¶ 91. See 3/9/17 Tr. 382–83 (Parness); 3/ 
13/17 Tr. (Katz) 602–604. 


In addition to the problems created by 
potential fragmentation, the services 


also raise the specter of future 
‘‘withdrawals’’ by music publishers 
from one or more PROs. As Apple notes, 
in the past few years, publishers have 
taken steps to effectuate such 
withdrawals, especially from PROs that 
are governed by consent decrees. Dorn 
WRT ¶ 18; Ramaprasad WRT ¶¶ 13, 63; 
Parness WDT ¶ 17; Katz WDT ¶ 91. 
Apple points to the example of one large 
publisher, UMPG, which moved a 
portion of its catalog from ASCAP, a 
PRO governed by a consent decree, to 
SESAC, which is not. 3/27/17 Tr. 3207 
(Kokakis). Apple also notes that UMPG 
also fully withdrew from BMI for a brief 
period in June 2014. 3/27/17 Tr. 3204 
(Kokakis). Moreover, Apple maintains 
that, even when publishers have not 
actually withdrawn, ‘‘[s]everal 
publishers of significant commercial 
importance have threatened [to 
withdraw entirely from ASCAP and 
BMI].’’ 3/9/17 Tr. 376–81(Parness); see 
also Parness WDT ¶ 17; 3/27/17 Tr. 
3206 (Kokakis) (UMPG executive 
confirming that he and the services 
‘‘had discussed at times the possibility 
of Universal withdrawing’’ fully from a 
PRO); 3/28/17 Tr. 3310–3313 (Kokakis) 
([REDACTED]). Apple maintains that 
these events and threats of withdrawal 
create uncertainty in the performance 
rights marketplace and portend a 
potential increase in performance 
royalty costs for interactive streaming, 
which could not be ameliorated in the 
absence of an ‘‘All-In’’ rate. See 
Ramaprasad WRT ¶ 63 (the only certain 
result of publishers withdrawing is that 
performance royalties ‘‘will increase’’); 
3/8/17 Tr. 256–57, 262–63(Levine); 3/ 
13/17 Tr. 602–04 (Katz) (fragmentation 
leads to higher performance rights 
costs). 


ii. Copyright Owners’ Position 
Regarding an ‘‘All-In’’ Royalty Rate 


Copyright Owners initial argument is 
jurisdictional in nature; they emphasize 
that this is a proceeding to set rates and 
terms for the Section 115 compulsory 
mechanical license to make and 
distribute phonorecords, not to perform 
works. 17 U.S.C. 115, 801(b)(1). More 
particularly, they note that, whereas the 
Section 115 compulsory license 
explicitly applies solely to ‘‘the 
exclusive rights provided by clauses (1) 
and (3) of section 106, to make and to 
distribute phonorecords of [nondramatic 
musical] works,’’ it does apply to the 
exclusive right provided by clause (4) to 
perform the work publicly. 17 U.S.C. 
106, 115. Thus, Copyright Owners 
argue, the public performance right 
provided by 17 U.S.C. 106(4) is an 
entirely separate and divisible right 
from the mechanical right at issue in 


this proceeding and is not subject to the 
Section 115 license. See COPCOL ¶ 314 
(citing 17 U.S.C. 106, 115, 201(d); Ex. 
920 at 16; 2 Nimmer on Copyright Sec. 
8.04[B] (‘‘[T]he compulsory license does 
not convey the right to publicly perform 
the nondramatic musical work 
contained in the phonorecords made 
under that license. Similarly, a grant of 
performing rights does not, in itself, 
confer the right to make phonorecords 
of the work.’’)). 


Copyright Owners further note that 
performance royalties are set in 
negotiations between licensors and 
licensees, subject to challenge in a ‘‘rate 
court’’ proceeding, and conclude that 
the Judges cannot set an ‘‘All-In’’ rate 
because they have ‘‘not been vested 
with the authority to set rates for 
performance rights because they are not 
covered by Section 115.’’ COPCOL 
¶ 315.272 


Copyright Owners also argue in this 
regard that the services have not 
provided evidence in this proceeding to 
justify and support an ‘‘All-In’’ rate, 
such as evidence showing the rates and 
terms in existing performance licenses; 
the duration of such licenses; 
benchmarks for performance rights 
licenses; and the impact of interactive 
streaming on other sources of 
performance income, including non- 
interactive streaming, terrestrial radio 
and satellite radio income. Further, 
Copyright Owners point out that the 
PROs and/or all music publishers are all 
necessary parties for any such 
determination, but they were not 
proffered by the services. See COPCOL 
¶ 319. 


For these reasons, Copyright Owners 
decry as mere ‘‘sophistry’’ the services’ 
argument that they are not asking the 
Judges to set performance rates, but 
rather only to ‘‘set’’ a ‘‘mechanical’’ rate 
that permits them to deduct what they 
pay as a performance royalty. More 
particularly, they argue that this 
approach, if adopted, would leave the 
mechanical rate indeterminate, subject 
to whatever is decided in negotiations 
or judicial action regarding the 
mechanical rate. See COPCOL ¶ 320. 
Indeed, Copyright Owners note, under 
the Services’ ‘‘All-In’’ proposal, the 
mechanical rate could be zero (if 
performance royalties are agreed to or 
set by the rate courts at a rate that is 
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273 Copyright Owners take this argument one step 
further—maintaining that consequently the Services 
‘‘have presented no competent evidence that an 
‘‘All-In’’ rate structure ‘‘is consistent with the 
parties’ expectations in settling Phonorecords I and 
II.’’ CORSJPCL ¶ 112. It is difficult to conclude that 
this fundamental rate structure, agreed to in two 
separate settlements between the parties, was not 
consonant with their ‘‘expectations.’’ 


274 Copyright Owners note that, in Phonorecords 
I, Judge Sledge voiced a similar sentiment from the 
bench, referring to consideration of the performance 
royalty as a ‘‘waste of time.’’ COPFF ¶ 597 (and 
record citations therein). The Judges are not bound 
by any prior statement by a Judge that is not a part 
of a prior determination. Moreover, the Judges note 
that they are not in this proceeding ‘‘setting’’ the 
performance royalty rate, but rather considering 
whether that royalty payment should be a 
deduction in the formula for calculating the 
mechanical license. 


275 The Mechanical Floor refers to the step in the 
rate calculation after the ‘‘All-In’’ rate has been 
calculated. If that calculation would result in a 
dollar royalty payment below the stated Mechanical 
Floor rate, then the Mechanical Floor rate would 
bind. 


greater than or equal to the ‘‘All-In’’ rate 
proposed by the Services here)—and, 
they argue, ‘‘a mechanical royalty rate of 
zero ‘‘is anything but reasonable.’’ 
COPCOL ¶ 322. 


In an evidentiary attack, Copyright 
Owners demonstrate that the only 
percipient witness who engaged directly 
in the 2008 negotiations involving the 
‘‘All-In’’ rate (or any other matter) was 
the NMPA president, David Israelite, 
and that, by contrast, the services’ two 
witnesses, Mr. Parness and Ms. Levine, 
did not participate directly in those 
negotiations. See CORPFF–JS at 58. 
Thus, Copyright Owners assert that the 
services cannot credibly argue based on 
what the negotiating parties actually 
intended with regard to, inter alia, the 
‘‘All-In’’ rate.273 


Copyright Owners also take aim at the 
services’ argument that it matters not 
whether they pay royalties designated as 
‘‘performance’’ or ‘‘mechanical,’’ 
because the same rights owners are also 
receiving performance royalties. 
According to Copyright Owners, this 
argument: (1) ignores the fact that the 
Copyright Act creates separate and 
distinct mechanical and performance 
rights, and made only the former subject 
to compulsory licensing under Section 
115; (2) ignores the fact that the rates for 
the use of those two rights, to the extent 
not agreed, are set in different 
jurisdictions; and (3) ignores the 
disruption that would be caused by 
eliminating mechanical royalties— 
disruptions arising from (a) the fact that 
mechanical royalties are the most 
significant source of recoupment of 
advances to songwriters; and (b) 
songwriters receive a greater share of 
mechanical royalties than they do of 
performance royalties (both because of 
the standard splits in songwriter 
agreements and the fact that 
performance income, unlike mechanical 
income, is diminished by PRO 
commissions). COPCOL ¶ 323; COPFF 
¶ 640.274 See also Witness Statement of 


Thomas Kelly ¶ 66; Witness Statement 
of Michael Sammis ¶ 27; Yocum WDT 
¶ 23; Israelite WDT ¶ 71 (all asserting 
that combining mechanical royalties 
and performance income in a single 
‘‘All-In’’ payment will diminish 
payments to songwriters, and will 
negatively impact the publishers’ ability 
to recoup advances, which will, in turn, 
negatively impact the size and number 
of future advances). 


Copyright Owners further assert that 
the Services’ claim that increasing 
‘‘fractionalization’’ of licenses justifies 
an ‘‘All-In’’ rate is a red herring. 
Specifically, they argue that there has 
always been fractional licensing of 
performance rights by the PROs, 
because there typically are multiple 
songwriters and publishers with 
ownership rights in a song and they may 
not all be affiliated with the same PRO, 
and there is no legal basis on which any 
one PRO has the right to license rights 
that it does not have. Israelite WRT 
¶¶ 65–66; 3/29/17 Tr. 3662–63 
(Israelite); HX–327; 3/9/17 Tr. 372–73 
(Parness). Moreover, they claim that, 
contrary to the Services’ assertions, the 
presence of GMR has not altered the 
extent of fragmentation in any manner, 
let alone increased the degree of 
fragmentation in the marketplace. In 
particular, Copyright Owners point out 
that the Services admitted that GMR 
represents fewer than 100 songwriters 
and has a meager market share of 
roughly 3 percent of the performance 
market. 3/9/17 Tr. 365–67 (Parness); see 
also Israelite WRT ¶ 59. Copyright 
Owners also note that the Services 
presented no evidence either that there 
has been an increase in performance 
rates in licenses issued by GMR, or, 
more generally, of any actual or 
potential impact of this alleged 
‘‘fragmentation’’ of the performance 
rights marketplace on their interactive 
streaming businesses. 3/9/17 Tr. 381 
(Parness). 


Next, Copyright Owners note that the 
issue of publisher withdrawals from 
PROs—if it ever was a justification for 
an ‘‘All-In’’ rate—has been overtaken by 
events. Specifically, they note that the 
ASCAP and BMI rate courts in the 
Southern District of New York, the 
Second Circuit and the Department of 
Justice have determined that partial 
withdrawals by publishers are not 
permitted. Ex. 876, at 4; Israelite WRT 
¶¶ 62–63, citing In re Pandora Media, 
Inc., supra, 1. 


b. The ‘‘Mechanical Floor’’ 


i. Copyright Owners’ Position 


Copyright Owners urge the Judges to 
retain the Mechanical Floor.275 They 
emphasize that the Mechanical Floor 
establishes a minimum value protecting 
the mechanical right, in that it cannot be 
reduced by subtracting the performance 
royalty as occurs under the ‘‘All-In’’ 
rate. See Israelite WRT ¶¶ 19–22, 29, 81; 
3/29/17 Tr. 3632, 3634–3636, 3638, 
3754, 3764–3765 (Israelite); 3/8/17 Tr. 
259 (Levine). 


They also note that the revenue 
displacement and deferral problems 
they allege to exist under a percentage 
of revenue ‘‘do not exist’’ with the 
Mechanical Floor because that rate is 
expressed on a per subscriber basis. 
COPFF ¶¶ 639–40. [REDACTED]. In this 
regard, Copyright Owners maintain that 
the Services’ desire to eliminate the 
Mechanical Floor is nothing other than 
a ‘‘thinly veiled effort to sharply reduce 
the already unfairly low mechanical 
royalties.’’ COPFF ¶ 644. The import of 
the Mechanical Floor is underscored by 
Dr. Eisenach who testifies that, in 2015, 
[REDACTED]. Written Rebuttal 
Testimony of Jeffrey A. Eisenach, Ph.D. 
¶ 115 (Eisenach WRT). 


Copyright Owners further argue that 
the Mechanical Floor is necessary to 
preserve a source of royalty revenue for 
the payment of advances to songwriters 
and the funding of recoupments of prior 
advances paid by publishers to 
songwriters. COPFF ¶ 640 (and record 
citations therein). They also point out 
that songwriters benefit more from 
publishing agreements than from 
agreements with PROs, because, under 
current publishing agreements, 
songwriters typically receive 75% or 
more of mechanical income whereas the 
PRO’s split performance income 50/50 
between publishers and songwriters. Id. 
Finally, Copyright Owners note that the 
PROs charge songwriters a fee, further 
reducing the value of the performance 
income relative to income. Id. 


ii. The Services’ and Apple’s 
Arguments for Eliminating the 
Mechanical Floor 


Despite their trumpeting of the 2012 
settlement as an appropriate benchmark, 
the Services (and Apple, which does not 
rely on the 2012 structure) propose the 
elimination from that benchmark of the 
Mechanical Floor in the forthcoming 
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276 I recognize that the reduction of the 
mechanical rate interim calculation by the amount 
of the performance rate in ‘‘Step 2’’ (see 
§ 385.12(b)(2)), acts as an exclusion from royalties 
rather than a deduction from revenue (by analogy, 
just as a tax credit is a subtraction from taxes, 
whereas a tax deduction is a subtraction from 
income). However, there is no statutory or 
regulatory impediment that prohibits this exclusion 
from royalties. Also, it is noteworthy that the costs 
that are excluded under current § 385.12(b)(2) are 
all costs over which the Judges have no authority. 


277 The consensual nature of the handling of these 
perfect complements in Webcasting proceedings 
underscores the difference between the 
appropriateness of adopting an ‘‘All-In’’ rate that 
has been the subject of long-standing agreement in 
this proceeding (ten years) and the 
inappropriateness of the majority’s binding of the 
parties in this proceeding to the rates of another 
perfect complement, the sound recording rate. 


rate period. In support of this position, 
they make the following arguments: 


• When negotiating both the Phonorecords 
I and Phonorecords II settlements, the 
services acquiesced to the Copyright Owners’ 
insistence that this Mechanical Floor be 
included in the rate structure, because the 
services believed that the Mechanical Floor 
was ‘‘illusory,’’ i.e., that it was ‘‘highly 
unlikely to ever be triggered . . . .’’ SJPFF 
¶¶ 127, 160 (and record citations therein). 
See also Apple PFF ¶¶ 85, 165 (arguing that 
the Mechanical Floor in the current rate 
structure adds uncertainty and leads to 
services paying ‘‘windfall’’ royalties to the 
Copyright Owners well above the ‘‘All-In’’ 
amount); Google PCOL ¶ 22 (asserting that 
the triggering of the Mechanical Floor in 
some circumstances has been caused by 
Copyright Owners leveraging market power). 
In this regard, the Services assert that the 
parties who negotiated the Phonorecords 
settlements did not expect a Mechanical 
Floor to bind, due to longstanding, stable 
public performance rates. 3/8/17 Tr. 309 
(Parness); Parness WDT ¶¶ 9, 21; Levine 
WDT ¶ 35; 3/8/17 Tr. 254:24–256:8 (Levine). 


• Past and potential future fragmentation 
of the licensing of public performance rights, 
threatened withdrawals by music publishers 
from PROs and the advent of new PROs, all 
combine to increase the likelihood that the 
Mechanical Floor will be triggered. Katz 
WDT ¶¶ 87, 91. 


• Because mechanical rights and public 
performance rights are ‘‘perfect 
complements’’ from the perspective of an 
interactive streaming service, there is no 
economic rationale for setting the two rates 
separately from one another. Id. ¶ 88. See 
also Leonard AWDT ¶¶ 56, 82–83 (relying on 
the ‘‘perfect complements’’ argument to 
advocate for an elimination of the 
Mechanical Floor). Marx WDT ¶¶ 135, 165 
(‘‘Economic efficiency would be improved by 
removing the $0.50 per-subscriber fee floor 
from the paid subscriber mechanical royalty 
formula’’ and ‘‘[REDACTED]’’). 


• [REDACTED] Id. 
• Triggering of the Mechanical Floor 


would not reflect an increase in the value of 
performance rights or mechanical rights, but 
rather would reflect the ability of copyright 
holders to exert market power over 
interactive services in the form of supra- 
competitive performance rights license fees. 
Id. 94. 


• A Mechanical Floor defeats the benefits 
of an ‘‘All-In’’ rate. Apple PFF ¶¶ 164–167. 
(and record citations therein). 


• It is incorrect that Copyright Owners 
‘‘had no control over’’ public performance 
rates. The Services note that the same 
publishers that are members of the NMPA 
board, controlling its policy and strategy, are 
also member of the board of ASCAP, the 
largest PRO. SJRPFF–CO at p. 284 (citing In 
re Pandora Media, Inc., 6 F. Supp. 3d 317, 
341 (S.D.N.Y 2014) (describing how 
representatives of UMPG, Sony/ATV, and 
BMG all work with each other as ASCAP 
board members and work with David Israelite 
of the NMPA). 


[REDACTED] 


c. Findings Regarding the ‘‘All-In’’ Rate 
and the Mechanical Floor 


I find that the ‘‘All-In’’ rate is a 
necessary and proper element of the 
2012 benchmark, and must remain in 
the rate structure for the forthcoming 
rate period. As an initial matter, I reject 
Copyright Owners’ argument that the 
‘‘All-In’’ feature is unlawful because the 
Judges do not regulate performance 
rates. The ‘‘All-In’’ feature does not 
constitute a regulation of the 
performance rate, but rather represents 
a cost exclusion (or deduction) from the 
mechanical rate. I recognize, as do the 
parties, that the royalties otherwise due 
under a revenue-based format may 
exclude certain costs. See 73 CFR 
385.11(Definition of ‘‘Service Revenue,’’ 
paragraph (3) therein).276 


The exclusion of performance 
royalties in the ‘‘All-In’’ calculation is 
also necessary, because—as all parties 
and economists agree—mechanical 
rights and performance rights are perfect 
complements. That is, each right is 
worthless without the other. See 
generally, Varian, supra, at 40 (‘‘Perfect 
complements are goods that are always 
consumed together in fixed proportions 
. . . A nice example is that of right and 
left shoes. . . . Having only one out of 
a pair of shoes doesn’t do the consumer 
a bit of good.’’). 


Accordingly, if the mechanical rate 
was set in this proceeding without a 
credit for the performance rate, the 
perfect complementarity of the two 
licenses would be ignored, and the 
interactive streaming services would 
pay two times for the same economic 
right—the right to stream the musical 
work embodied in the sound recording. 
Further, as the Services note, there is a 
substantial overlap not only in the 
songwriters who receive royalties from 
both licenses, but also in the entities 
that negotiate these rates on their behalf. 
Thus, it is appropriate to continue to 
recognize the economic and bargaining- 
entity overlaps by continuing to exclude 
the performance rate through the ‘‘All- 
In’’ rate structure. In this regard, I agree 
with the Services and Apple that the 
Judges’ treatment of the ephemeral 
license as embodied within the sound 
recording license in combined section 
112 and 114 proceedings is implicitly 


an acknowledgment that the royalties 
for licenses which are perfectly 
complementary can be calculated in a 
manner that reduces one royalty to 
reflect another royalty i.e., the sound 
recording license is reduced by the 
value of the ephemeral license. See Web 
IV, 81 FR, supra, at 26398 (‘‘The Judges 
. . . find that the minimum fee for the 
[s]ection 112 license should be 
subsumed under the minimum fee for 
the [s]ection 114 license, 5% of which 
shall be allocable to the [s]ection 112 
license holders, with the remaining 95% 
allocated to the [s]ection 114 license 
holders.’’). Of particular importance for 
this Dissent is the fact that the 
subsuming of the section 112 ephemeral 
license fee within the section 114 
license was done at the behest of the 
parties, and in fact dates back to the 
parties’ agreement as to that issue since 
Web I. See Web IV, supra, 81 FR at 
26396–97 (‘‘The current $500 minimum 
fee for commercial webcasters has been 
in force for more than a dozen years, 
and has been voluntarily re-adopted by 
licensors and licensees.’’).277 


However, the performance license and 
the mechanical license, while 
overlapping in important respects, do 
not overlap in all respects. 
Consequently, I find that, for several 
reasons, the Mechanical Floor now in 
the regulations should also be included 
in the rate structure for the forthcoming 
rate period. 


First, the fact that the performance 
right and the mechanical right are 
necessary complements to the licensees 
does not end the inquiry. As Copyright 
Owners point out, the mechanical 
royalties are used by the publishers in 
part to fund advances to songwriters, 
and their subsequent recoupment, thus 
providing an important source of 
liquidity to songwriters, pending the 
later payment of royalties. If the ‘‘All- 
In’’ rate substantially reduces or fully 
eliminates the mechanical portion of the 
calculation, the pool of funds available 
for advances and recoupments would be 
reduced. 


Thus, the Services’ argument that the 
mechanical right has no standalone 
value, while sufficient to support an 
‘‘All-In’’ rate, is incomplete and, to an 
extent, self-serving, with regard to the 
Mechanical Floor issue. To the music 
publishers and songwriters, the 
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278 I note that the majority maintains the 
Mechanical Floor. However, the Mechanical Floor 
was part of the trade-off of consideration within the 
2012 benchmark settlement. It is inconsistent for 
the majority to maintain this vestige of the 2012 
benchmark while rejecting its other aspects, in favor 
of the post-hearing rate structure they have created. 
This yet another example of how the majority’s rate 
structure—to borrow from Copyright Owners’ 
analogy—picks provisions from columns A, B . . . 
and now C, when inventing its post-hearing 
structure. 


279 From a more technical economic perspective, 
all productive upstream inputs benefit downstream 
re-sellers. 


280 This is the same principle that leaves me 
reluctant to rely on speculation inherent in the 
Majority Opinion and in Copyright Owners’ ‘‘see- 


saw’’ assertion regarding an assumed willingness by 
record companies to agree to a decrease in sound 
recording royalties in response to an increase in 
mechanical royalties, as discussed infra. Also, the 
point in the accompanying text should be 
contrasted with the basis for adoption of an ‘‘All- 
In’’ rate: The industry over which the Judges have 
jurisdiction in this proceeding for ten years has 
operated under a rate structure (which I find to be 
a useful benchmark), that incorporates the ‘‘All-In’’ 
adjustment to account for the performance royalties. 
Thus, the Mechanical Floor and the ‘‘All-In’’ 
structure are both parts of the 2012 benchmark, 
revealing the parties’ longstanding willingness and 
ability to operate under an overall structure in 
which performance royalties are subject only to a 
limited deduction in the calculation of the 
mechanical royalty. 


281 I note once again that, separate and apart from 
its usefulness as a benchmark in this proceeding, 
the existing rate structure can also constitute a 
reasonable rate that the Judges may adopt, 
particularly in the absence of any contrary 
probative record evidence. See Music Choice, supra, 
774 F.3d at 1010. 


mechanical right does have a separate 
value, in the funding of songwriters, a 
value not provided by the performance 
royalty. It is essentially a source of 
royalty revenue that has been 
designated and created through an arm’s 
length negotiation, by which songwriter 
advances and recoupments can be 
funded. The fact that this pool or source 
of revenue arises from the payment by 
services for the mechanical right that is 
a perfect complement (from their 
perspective) to the performance right is 
not the point; Copyright Owners have a 
right to the benefit of the 2012 
bargain 278 that identified a floor below 
which their source of advances/ 
recoupment funds would not fall. By 
analogy, the cost of any publisher input, 
not just the cost of providing liquidity 
to songwriters, such as, for example, the 
cost of heating the buildings in which 
songwriters toil, has no direct, 
standalone value to the services, yet no 
one would assert that the licensors are 
not entitled to a pool of royalty revenue 
sufficient to recover their heating costs. 
Liquidity funding for songwriters is a 
necessity, just as heat is a necessity— 
and the complementary nature of the 
rights to the Services is of no relevance 
in that regard. (In fact, providing 
financial liquidity to songwriters, like 
providing them with a heated building, 
of course indirectly does benefit the 
services, because songwriters who are 
financially illiquid or physically frozen 
from lack of heat, are equally unable to 
write the musical works that the 
services must play.) 279 


In recognition of the importance of 
advances to songwriters, Professor Katz 
speculates that the problem of 
recouping advances could be solved by 
transferring some of the advancements 
from the music publishers to the PROs. 
3/13/17 Tr. 607 (Katz). However, I am 
loath to join in speculation that parties 
over whom the Judges have no 
jurisdiction will voluntarily change the 
conduct of their businesses, and then 
bootstrap those speculative predictions 
to support their rulings.280 


Second, although the services assert 
that they had dismissed the triggering of 
the Mechanical Floor as ‘‘illusory,’’ that 
dismissal was demonstrably incorrect, 
as evidenced by the large number and 
percent of service-months in which the 
Mechanical Floor has been triggered. 
Moreover, [REDACTED]. Marx WDT 
¶ 76. More generally, the Mechanical 
Floor provides a form of insurance to 
Copyright Owners that the mechanical 
royalty will not be reduced or 
eliminated if services trigger that rate 
alternative because of relatively high 
performance rates. 


Third, I am unpersuaded by the 
Services’ argument that the sole reason 
the Mechanical Floor has been triggered 
is because the performance royalty rate 
has increased significantly ‘‘to levels not 
foreseen when the Mechanical Floor 
was negotiated.’’ SJRPFF–CO at pp. 
411–12. I find that criticism puzzling; 
the purpose of the Mechanical Floor is 
to limit the extent to which the 
performance royalty rate would 
diminish the mechanical rate through 
the ‘‘All-In’’ approach. Thus, the 
services are asserting that the essential 
nature of the Mechanical Floor is a bug, 
when in fact it is a defining feature— 
again, a form of rate insurance for which 
the music publishers/songwriters 
bargained, and to which the services 
acquiesced, when agreeing to the 2008 
and 2012 settlements. 


Fourth, I do not find that the potential 
for further fragmentation of musical 
works licenses and publisher 
withdrawals is a sufficient reason to 
consider eliminating the Mechanical 
Floor. Copyright Owners have 
convincingly argued that: (1) Services 
have offered no evidence that the 
introduction of the new PRO, GMR, will 
have any impact on the performance 
royalty rate; (2) partial withdrawals are 
not permitted by the rate court, the 
Second Circuit or the Department of 
Justice; (3) there is no evidence of 
increasing performance rates (and the 
rate courts can ensure ‘‘reasonable’’ 
rates charged by the two largest PROs, 


ASCAP and BMI); and (4) some 
fractional (a/k/a fragmented) licensing 
has always been present in the market. 
See CORPFF–JS at pp. 87–90 (and 
record citations therein). 


Fifth, I reject a further complaint, 
[REDACTED], that the Mechanical Floor 
is perverse, because lower retail pricing 
that diminishes revenues will increase 
the likelihood that the Mechanical Floor 
will bite. I see this too as a feature of 
this floor—not a bug. As Pandora’s 
witness, Mr. Parness, explained (see 3/ 
9/17 Tr. 354 (Parness)), the Mechanical 
Floor was made part of the ongoing 
settlement terms expressly because 
Copyright Owners were fearful that 
retail pricing would be too low and 
generate decreased royalties under other 
prongs. 


Finally, I do not agree with the 
assertion that the presence of the 
Mechanical Floor rate ‘‘defeats the 
benefits’’ of an ‘‘All-In’’ rate. To be sure, 
the Mechanical Floor limits the value of 
the effective cost reduction embodied in 
the ‘‘All-In’’ rate, but that limitation 
does not defeat the ‘‘All-In’’ rate. This 
critique actually underscores a broader 
infirmity in the services’ arguments in 
opposition to a continuation of the 
Mechanical Floor. They maintain that 
the 2012 settlement, carrying forward 
essentially the structure of the 2008 
settlement, has worked satisfactorily for 
licensors and licensees alike. I agree, 
finding that the present rate structure 
should be continued. However, the 
Services, contrary to their basic 
argument, seek to disrupt the status quo 
that they otherwise recommend, in 
order to obtain a better bargain than 
contained in that benchmark. To put the 
point colloquially, the Services cannot 
have their cake and eat it too. 


6. Findings Regarding the Rate 
Structure 


Based on the foregoing, and as 
detailed further below, I conclude that 
the 2012 rate structure constitutes a 
usable objective benchmark in this 
proceeding.281 Based on the foregoing, I 
reject the per-unit rate structure 
advocated by Copyright Owners. I also 
reject the services’ proposal to eliminate 
the Mechanical Floor. 
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282 Copyright Owners assert that the different 
identities of the licensees, particularly the market 
entry of Amazon, Apple and Google, and their 
bundling and discounting of interactive streaming, 
diminish the comparability of the 2012 benchmark. 
The Services note that even prior to the entry of 
these three entities, similar multiproduct firms were 
licensees—including Yahoo and Microsoft. I 
discuss the bundling and discounting issues 
elsewhere in this Dissent. 


283 The provenance of the story in which the 
quoted phrase is the punch line is uncertain, and 
has been variously attributed to, inter alios, George 
Bernard Shaw, Winston Churchill, Groucho Marx, 
Mark Twain, W.C. Fields, and Bertrand Russell. 


284 This point underscores a defect in the Majority 
Opinion. Under its provisions, participants in a 
neighboring market, the record companies in the 
sound recording market, who license their own 
perfect complement, will have economic control 
over the mechanical royalty rate, via the TCC prong. 


7. The 2012 Benchmark, in its Entirety, 
is a More Useful Benchmark than a Per- 
Unit Rate Structure or the Services’ 
Modified Version of the 2012 
Benchmark 


I further find that the discriminatory 
rate structure in the 2012 benchmark 
renders it a more useful benchmark than 
the per-unit proposals set forth by 
Copyright Owners and Apple. Although 
the 2012 rate structure is not necessarily 
the best structure that could have been 
designed, it possesses the characteristics 
of a useful and beneficial benchmark. In 
that regard, I take note of the four classic 
characteristics of an appropriate 
benchmark, as identified by the federal 
rate court: 
In choosing a benchmark and determining 
how it should be adjusted, a rate court must 
determine [1] the degree of comparability of 
the negotiating parties to the parties 
contending in the rate proceeding, [2] the 
comparability of the rights in question, and 
[3] the similarity of the economic 
circumstances affecting the earlier 
negotiators and the current litigants, as well 
as [4] the degree to which the assertedly 
analogous market under examination reflects 
an adequate degree of competition to justify 
reliance on agreements that it has spawned. 


In re Pandora Media, supra, at 354. 
The 2012 benchmark meets these 


criteria. First, it pertains to the same 
rights at issue in this proceeding. 
Second, the licensors (music publishers) 
and licensees (interactive streaming 
services) categories are comparable (if 
not identical).282 Third, the economic 
circumstances are sufficiently similar 
and the same in crucial respects, i.e., the 
ongoing differentiated nature of this 
marketplace and the zero marginal 
physical cost of the licensed copies, (as 
discussed supra). Fourth, the 2012 
benchmark it reflects a rate structure 
with an adequate degree of competition 
because, as explained in connection 
with the discussion of the shadow 
effects, it is a rate free of complementary 
oligopoly effects and of an imbalance in 
market power. Further with regard to 
this fourth point, the parties have been 
operating over the past ten years under 
this basic rate structure, with profits 
accruing to the licensors and admittedly 
tolerable losses for the licensees. 


More particularly, I re-emphasize that, 
as a matter of law, section 115 
specifically provides that settlements 


shall constitute evidence of market 
rates. Therefore, I cannot simply 
disregard the settlement rates as 
immaterial evidence. See 17 U.S.C. 
115(c)(3)(D). Of course (as noted supra), 
the Judges may give whatever weight 
they think is proper to such evidence, 
without running afoul of any statutory 
duty. As explained in further detail 
below, for a number of reasons, I not 
only find this benchmark useful, I also 
accord substantial weight to this 
benchmark. 


First, the record indicates that 
Copyright Owners have demonstrated 
(albeit tacitly) their understanding that, 
if the Judges did not set a price 
discriminatory rate structure to reflect 
the varying WTP, Copyright Owners 
would have to invent it. This finding is 
apparent from a careful reading of their 
advocacy for the adoption of a 
bargaining room approach to rate- 
setting. That approach is explicitly 
premised on the idea that Copyright 
Owners would offer to enter into 
multiple and different price 
discriminatory agreements with various 
services, if the high statutory rate set 
under the bargaining room theory is too 
high for some services to operate. This 
point is made clear by the testimony of 
Professor Rysman and Dr. Eisenach. See, 
e.g. 4/3/17 Tr. 4390, 4431 (Rysman) 
(lauding the bargaining room approach 
as reflecting the ‘‘economical element of 
price discrimination . . . the [licensor] 
is picking its prices carefully.’’) 
(emphasis added). 
The following colloquy between the Judges 
and Dr. Eisenach is also instructive: 


[THE JUDGES] 


Are you familiar with the concept of the 
bargaining theory of rate setting . . . [t]he 
idea that rate setters, such as this Board, 
should set rates that are higher than the 
market rate for certain users because they can 
then, as you are testifying to now, can 
bargain with the licensors for lower rates to 
use a bargaining concept in the setting of 
rates? 


[DR. EISENACH] 


So as you have just stated it, I think that 
is consistent with my testimony in this 
matter, which is that the compulsory license 
serves as a back-stop. It is a guaranteed cap 
on what anyone would have to pay. The 
ability to negotiate mutually beneficial 
bargains below that cap is there for all of the 
parties. And the incentives to do so are there 
as well. 


4/4/17 Tr. 4845 (Eisenach) (emphasis 
and underscore added); see also id. at 
4843–44 (‘‘one thing that I took into 
account in considering . . . higher 
mechanical rates . . . is the ability of 
streaming services to negotiate direct 
deals with the publishers. . . . We’re 
looking here at an upper and not a lower 


end. . . . [I]f the Copyright Owners’ 
proposal were adopted, [the services] 
would have the ability to negotiate 
direct agreements with publishers.’’) 
(emphasis and underscore added). 


Professor Rysman, echoed Dr. 
Eisenach in this regard, when 
discussing the potential impact on 
Spotify of Copyright Owners’ proposed 
substantial rate increase: 


[REDACTED] 
4/3/17 Tr. 4390, 4431 (Rysman) 
(emphasis added). 


Thus, I find there to be no real dispute 
as to the need for an upstream 
discriminatory rate structure. To borrow 
from a classic story, I perceive that the 
parties are not in disagreement as to 
what kind of rate structure is needed in 
the market, but are rather ‘‘haggling over 
the price.’’ 283 Perhaps more 
importantly, the parties appear to be in 
disagreement as to who and what shall 
be in control of the setting of rates, the 
Judges and the statute on the one hand, 
or Copyright Owners and the 
unregulated market on the other. The 
answer is—as it must be according to 
statute—that it is the Judges who set the 
rates. They are instructed by statute and 
guided by precedent to set a reasonable 
rate and to consider several itemized 
factors, not to cede that authority to any 
market participant.284 Further, as 
Professor Katz testified, the statutory 
license, and negotiations undertaken 
under the so-called shadow of that 
license, incorporate a countervailing 
power that allows the streaming services 
a more equal bargaining position. 
3/13/17 Tr. 577 (Katz). Under the 
bargaining room approach, that salutary 
aspect of the statutory scheme would be 
eliminated. 


Second, and related to the prior point, 
I find the 2012 rate structure to be a very 
useful benchmark because it embodies a 
price discriminatory rate structure that 
reflects the downstream market’s 
segmentation by WTP. Although 
Copyright Owners correctly argue that 
discriminatory upstream rates are not 
required in order to accommodate 
downstream price discrimination, they 
do not provide a sufficient counter- 
argument to the Services’ point that the 
upstream rate should also be price 
discriminatory in order to incentivize, 
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285 In this regard, it is noteworthy that another of 
Copyright Owners’ expert economic witnesses— 
expressly echoing a prior licensor expert in 
Phonorecords I—opines that the present interactive 
streaming market is ‘‘unlike a mature business.’’ See 
Watt WRT ¶ 40 (‘‘Interactive streaming of music is 
a relatively new enterprise, made of some relatively 
new companies and companies new to the space.’’). 
Although Professor Watt was making this point for 
the purpose of explaining how to identify revenues 
and costs for inclusion in a Shapley value analysis 
(discussed infra), unlike ‘‘Schrodinger’s Cat,’’ the 
interactive streaming market cannot be two 
contradictory things at once, simultaneously 
‘‘mature’’ for the purpose of avoiding a 
discriminatory rate structure and ‘‘not mature’’ for 
Shapley purposes. 


286 Of course, as explained supra, all second-best 
markets are inefficient in the static sense. Thus, 
under the bargaining room approach that Copyright 
Owners endorse, they would exchange one 
‘‘inefficiency’’ (percent of revenue pricing) with 
another (unit pricing above marginal cost) and then 
seek to negotiate away the latter inefficiency, 
outside the ‘‘reasonable rate’’ requirement and 
without regard to itemized statutory factors in 
section 801(b)(1). 


287 Again, it bears emphasis that the 2012 
benchmark provides Copyright Owners with an 
access (option) value prong, in the form of a per- 
subscriber rate. 


rather than jeopardize, the downstream 
licensees’ satisfaction of the varying 
WTP among listeners. Absent such a 
structure, the services are more likely to 
face the vexing problem of essentially 
fixed revenues and variable costs, under 
the ‘‘all-you-can-eat’’ model demanded 
by listeners. Although Copyright 
Owners may well be correct in their 
argument that an upstream 
discriminatory rate structure can be 
accomplished without resort to a 
revenue-based rate structure (that is, for 
example, via different per-play rates), 
neither Copyright Owners nor Apple 
proposed such an alternative 
discriminatory rate or provided 
evidence by which the Judges could 
mold such rates (as they did in Web IV). 


Third, I find insufficient evidence to 
support Copyright Owners’ assertion 
that the market in 2012 was not yet 
‘‘mature’’—compared with the market at 
present—and that the 2012 rate 
structure was thus ‘‘experimental.’’ At a 
high level, all markets are not ‘‘mature,’’ 
in the sense that they are dynamic and 
thus subject to change, making all rate 
structures ‘‘temporary,’’ if not 
‘‘experimental.’’ Moreover, the ongoing 
creative destruction in the streaming 
industry has only reinforced the fact 
that, even since 2012, the interactive 
streaming services market is still not yet 
‘‘mature.’’ See. e.g., Written Direct 
Testimony of Paul Joyce (on behalf of 
Google Inc.) ¶ 17 (Joyce WDT) 
(describing Google Play Music as 
‘‘nascent compared to other participants 
in the streaming music market.’’) 285 


However, even if Copyright Owners’ 
maturity/experimental argument had 
merit, it does not supersede the 
convincing economic logic that a price 
discriminatory rate structure remains 
appropriate, because the economic 
fundamentals endure. The cost of 
producing an additional copy of a 
musical work remains zero. A market 
segmented by WTP is efficiently served 
through price discrimination. Upstream 
demand for licenses is a derived 
demand, see 3/20/17 Tr. 1967–68 
(Marx), and thus a function of the 


segmented downstream demand, 
making an upstream discriminatory rate 
structure more efficient, even if not 
necessary. I find that, in a second-best 
world such as the interactive streaming 
industry, a consonance between 
upstream and downstream pricing 
structures enhances efficiency.286 


Fourth, Copyright Owners argument 
that the 2012 benchmark, with its 
attendant multi-pronged rate structure, 
is inconsistent with the idea that a 
musical work has (or should have) a 
single ‘‘inherent’’ value, see, e.g., 
Israelite WDT at 10; ¶ ¶ 29(B), 30, 31(C); 
Brodsky WDT ¶ 68, is actually 
inconsistent with Copyright Owners’ 
own proposed rate structure. That is, 
Copyright Owners’ proposal, that the 
statutory rate automatically should shift 
from a per-play rate to a per-user rate if 
the latter leads to greater royalties, 
belies their fealty to the ‘‘inherent 
value’’ argument. Rather, their greater-of 
approach demonstrates their eagerness 
to jettison this concept if another 
measurement tool (the per user rate) 
could result in greater revenue. That is, 
Copyright Owners’ proposal seeks to 
accommodate two separate values 
(value-in-use and access (option) value, 
while denying that other marketplace 
values can exist, even if they reflect 
varying WTP and varying ability-to- 
pay). 


I recognize that the 2012 benchmark 
is also a greater-of approach, but it 
blends into that approach a ‘‘lesser of’’ 
approach (per subscriber or TCC) within 
one of the ‘‘greater of’’ prongs. Thus, 
there is no real fundamental dispute 
between Copyright Owners and the 
Services as to whether rates may be 
disconnected from unit pricing. Rather, 
the question is whether the disconnect 
will be made to benefit only Copyright 
Owners (in a manner that would cause 
substantial negative impact to Services, 
(as detailed in Professor Ghose’s rebuttal 
testimony, discussed supra), or will be 
structured to reflect the parties’ 
historical and ongoing bargain that 
softens and balances the impact of a 
greater-of structure. See 4/7/17 Tr. 5584 
(Marx) (noting that Copyright Owners’ 
‘‘greater-of’’ proposal lacks the balance 
in the 2012 structure that combines a 


‘‘greater of’’ structure’’ with a ‘‘lesser of’’ 
prong). 287 


Fifth, I rely on the 2012 rate structure 
as an objective benchmark. Thus, the 
absence of more direct testimony 
regarding what went through the minds 
of the negotiators of the 2008 and the 
2012 settlement does not diminish the 
objective value of this benchmark. I do 
not place dispositive weight on the 
subjective reasons why the parties may 
have entered into the prior settlements. 
I view the terms of the 2012 settlement 
as potential objective benchmark 
information. See, e.g., 3/13/17 Tr. 550– 
51, 566 (Katz) (acknowledging his lack 
of knowledge as to why the parties 
negotiated specific provisions of the 
2012 settlement, but noting that 
objectively the results of the settlement 
demonstrate the satisfactory 
performances of the market). Further, 
both Professor Katz and another 
Services’ expert, Professor Hubbard, 
noted that the current rate structure 
remains valuable, not based on their 
consideration of the parties’ subjective 
understandings at the time of 
settlement, but rather because the 
market has not since changed in a 
manner that would create a basis to 
depart from a multiple-rate upstream 
rate structure. Katz WDT ¶ 80 (‘‘My 
analysis has identified no changes in 
industry conditions since then [2012] 
that would require changing the 
fundamental structure of the percentage- 
of-revenue prong.’’); 4/13/17 Tr. 5977– 
78 (Hubbard) (changes in the market are 
‘‘not uncorrelated with the structure 
that was in place’’ in 2012). In this 
regard, it bears emphasis that Dr. 
Eisenach, quite properly, relied on 
several potential benchmarks for his rate 
analysis, without attempting to examine 
the parties who negotiated those 
benchmark agreements. He too was 
treating potential benchmarks in an 
objective manner, consistent with my 
understanding of the long-standing 
method of using benchmarks for the 
setting of rates. 


Sixth, I do not credit the arguments by 
Copyright Owners and Apple (and by 
the majority) that the present rate 
structure is complex. If some 
songwriters find their royalty statements 
confusing, that is a real concern that 
should be resolved. However, one of the 
benefits of a collective, be it the 
publishers themselves, or, the NMPA, 
the NSAI or a PRO, is that these 
collectives have the expertise and 
resources to identify and explain how 
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288 I note that Copyright Owners not only 
voluntarily agreed to this multi-tiered rate structure 
in 2008, they were the parties who had proposed 
this structure, and they then ratified its usefulness 
by adopting it anew in the 2012 settlement. 
Moreover, Copyright Owners agreed to a similar 
tiered structure for the new subpart C rates in that 
2012 settlement. These facts belie the assertion that 
Copyright Owners found this rate structure to be too 
confusing. 


royalties are computed and distributed. 
There is no good reason why the rate 
structure that is consonant with the 
parties’ ten year history and with the 
relevant economic model should be 
sacrificed on the slender argument that 
‘‘simpler is better than complicated.’’ I 
agree that, ceteris paribus, the rate 
structure should be simple but, as 
Albert Einstein is credited with saying: 
‘‘Everything should be made as simple 
as possible, but no simpler.’’ The 2012 
rate structure meets this criterion.288 


Accordingly, for the reasons set forth 
in this Section III of the Dissent, I find 
the 2012 rate structure, in its entirety, to 
be the appropriate benchmark for the 
rate structure in the forthcoming period. 


I. THE PARTIES’ PROPOSED RATES 


Establishing a rate structure resolves 
only one aspect of the overall rate 
determination. The next issue to decide 
is whether the rates within the 2012 
benchmark are appropriate, whether 
they need to be changed and, if so, 
whether the record provides a basis for 
identifying different rates. Unlike the 
majority, I hew to the record, and do not 
attempt to divine from the record brand 
new post-hearing rates (or rate 
structures) that were never presented by 
the parties, and thus never subjected to 
examination by the parties’ counsel and 
economists. 


Copyright Owners have identified per 
play and per user rates in their rate 
proposal. Although I have rejected that 
rate structure, I review Copyright 
Owners’ evidence regarding the setting 
of such rates. If that evidence is 
informative, and if the record permits, I 
would attempt to convert Copyright 
Owners’ per-unit rate proposal into a 
percent of revenue rate with appropriate 
minima, consistent with the 2012 
benchmark rate structure. 


On the other side of the ledger, 
several of the Services’ expert 
economists have asserted that, although 
the 2012 benchmark sets forth a 
generally appropriate rate structure, and 
that the rates have been acceptable to 
the Services, the rates within that 
structure are in fact too high and should 
be reduced for the forthcoming rate 
period. Accordingly, I also examine 
those lower rates to determine if they 
should be incorporated into the 20212 


benchmark for the forthcoming rate 
period. 


1. The Copyright Owners’ Benchmark 
Rates 


a. Overview of Approach 


Copyright Owners identified potential 
rates through an analysis undertaken by 
one of their economic experts, Dr. 
Eisenach, of several benchmarks, and of 
relationships between musical works 
and sound recording royalties that he 
identified in various markets. He began 
by noting that ‘‘an economically valid 
approach for assessing the value of 
intellectual property rights which are 
subject to compulsory licenses is to 
examine market-based valuations of 
reasonably comparable benchmark 
rights—that is, fair market valuations 
determined by voluntary negotiations.’’ 
Eisenach WDT ¶ 8 (emphasis added). In 
selecting potential benchmarks, Dr. 
Eisenach identified what he understood 
to be key characteristics that would 
make a benchmark useful: 
‘‘[U]nderlying market factors . . . ; the 
term or time period covered by the 
agreements; factors affecting the relative 
bargaining power of the parties; and 
differences in the services being 
offered.’’ Id. ¶ 80. 


Dr. Eisenach found useful the license 
terms for the sound recording rights 
utilized by interactive streaming 
services, because they are negotiated 
freely between record companies and 
the interactive streaming services. Id. 
These rates made attractive inputs for 
his analysis because they: (1) relate to 
the same composite good—the sound 
recording that also embodied the 
musical work; and (2) the interactive 
streaming service licensees were the 
same licensees as in this proceeding. 
Thus, to an important degree, Dr. 
Eisenach found these agreements to 
possess characteristics similar to those 
in the mechanical license market at 
issue in this proceeding. Moreover, Dr. 
Eisenach found that ‘‘[d]ata on the 
royalties paid under these licenses are 
available and allow . . . estimat[ion of] 
the rates actually paid by the 
[interactive] streaming services to the 
labels for sound recordings on both a 
per-play and a per-user basis.’’ Id. 


However, as Dr. Eisenach noted, these 
benchmark agreements related to a 
different right—the right to a license of 
sound recordings—not the right to 
license musical works broadly, or to the 
mechanical license more specifically. 
Thus, as with any benchmark that does 
not match-up with the target market in 
all respects, Dr. Eisenach examined how 
the rates set forth in the sound 
recording: interactive streaming 


benchmark agreements could be 
utilized. Id. More particularly, Dr. 
Eisenach posited that there may be a 
relationship—a ratio—between the 
sound recording royalty rate and the 
musical works royalty rate. To that end, 
he ‘‘examine[d] a variety of markets in 
which sound recording and musical 
works rights are both required in order 
to ascertain the relative value of the two 
rights as actually reflected in the 
marketplace.’’ Id. (emphasis added). 


Through this examination, Dr. 
Eisenach concluded that these proposed 
benchmarks ‘‘establish upper and lower 
bounds for the relative value of sound 
recording and musical works rights . . . 
estimate[d] to be between 1:1 and 
4.76:1.’’ Id. To make these ratios more 
instructive, I note that the inverse of 
these ratios (e.g., 1:4.76 instead of 
4.76:1) can be expressed as a percentage. 
Thus, the ratio of 1:4.76 is equivalent to 
a statement that musical works royalties 
equal 21% of sound recording royalties 
in agreements struck in the purported 
benchmark market. More obviously, the 
1:1 ratio means that, in agreements 
within that purported benchmark 
market, musical works royalties equal 
100% of sound recording rates. By 
converting the ratios into percentages, it 
becomes apparent that the high end of 
Dr. Eisenach’s benchmark range is 
almost five times as large as the low end 
of the range. 


b. Economic Relationship between 
Sound Recording and Musical Works 
Rights 


Dr. Eisenach testified that ‘‘[f]or music 
users that require both sound recording 
rights and musical works rights, the two 
sets of rights can be thought of in 
economic terms, as perfect complements 
in production: Without both inputs, 
output is zero.’’ Id. ¶ 76 (emphasis 
added). Dr. Eisenach also notes that, 
‘‘for interactive streaming services, the 
two categories of rights [sound 
recordings and musical works] are 
further divided into a reproduction 
license [i.e., the mechanical license] and 
a performance license. . . .’’ Id. (Thus, 
the mechanical license and the 
performance license likewise are perfect 
complements with each other and with 
the sound recording license.) 


Dr. Eisenach acknowledges that ‘‘[t]he 
relative value of sound recording [to] 
musical works licenses may depend on 
a variety of factors, and traditionally the 
relationship has differed across different 
types of services and situations.’’ Id. 
¶ 78. Dr. Eisenach eschewed 
unnecessary ‘‘assumptions, 
complexities and uncertainties 
associated with theoretical debates’’ as 
to why the particular existing market 
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289 Lower percentages apply if the record 
companies’ revenue includes revenue to be ‘‘passed 
through’’ by them to pay mechanical license 
royalties. However, according to Dr. Eisenach, such 
‘‘pass throughs’’ are not typical. Id. ¶ 82 n.67. 


290 Spotify was launched in the United States in 
the summer of 2011. 3/20/17 Tr.1778 (Page). 


291 I discuss the ‘‘shadow’’ argument supra. 


292 [REDACTED]; 4/7/2017 Tr. 5509 (Marx) 
(indicating most recent sound recording royalty 
payments equaled [REDACTED] % of revenue); 
Marx WDT ¶ 62 (‘‘In 2015, Spotify paid 
[REDACTED] % of its US gross revenue for sound 
recording royalties based on its negotiated rates 
with record labels summarizing Spotify’s rates 
under various agreements); see generally SJPFF ¶ 87 
([REDACTED]). 


293 Again, I discussed the issue of the ‘‘shadow’’ 
of the statutory license supra. Suffice it to note here 
that the ‘‘shadow’’ of the statutory license does not 
‘‘shift’’ bargaining power so much as it eliminates 
unequal bargaining power. Although the interactive 
services have the legal right to refuse to license at 
rates set by the Judges (the legal compulsion 
operates only on the licensors), such refusal of the 
services to obtain licenses would shut them out of 
the interactive streaming market in which they have 
made substantial investments (unless they 
attempted to engage in piracy which certainly 
would be quickly shut down). So, it would be 
absurd for the services not to license at rates set in 
a section 115 proceeding. And, if they did so refuse, 
Copyright Owners could then attempt to move the 
listeners of the erstwhile interactive streaming 
service to other distribution channels such as 
purchased downloads and physical products, 
which they claim are sufficiently profitable for 
them and, they claim, have been cannibalized by 
interactive streaming. Or, as Copyright Owners 
indicate (as discussed supra), under the bargaining 
room approach, if the statutory rate was set too high 
for some services, Copyright Owners could 
negotiate lower rates, free of the statutory 
‘‘reasonableness’’ requirement, without regard to 
the four itemized objective in section 801(b)(1), and 
with the complementary oligopoly power to ‘‘hold 
out’’ and ‘‘walk away, or to threaten to do so, to 
obtain a higher rate than would be set under the 
statute. 


ratios existed. Id. ¶ 79. Rather, instead of 
‘‘put[ting] forward a general theory of 
relative valuation,’’ he found it 
‘‘sufficient . . . to assume that the 
relative values of the two rights should 
be stable across similar or identical 
market contexts.’’ Id. 


c. Dr. Eisenach’s Potential Benchmarks 
Dr. Eisenach considered a variety of 


benchmark categories in which the 
licensee was obligated to acquire 
licenses for musical works and licenses 
for sound recordings. His selection and 
consideration of each category of 
benchmark markets are itemized below. 


i. The Current Section 115 Statutory 
Rates 


The current statutory rate structure 
contains several alternate rates 
explicitly calculated as a percentage of 
payments made by interactive streaming 
services to the record companies for 
sound recording rights. As noted supra, 
such rates are identified in the industry 
as the ‘‘TCC’’ rates, the acronym for 
‘‘Total Content Cost.’’ Id. ¶ 82. In the 
Subpart B category, the TCC is 22% for 
ad-supported services and 21% for 
portable subscriptions. Id.; see also 37 
CFR 385.13(b)(2) and (c)(2).289 These 
percentage figures correspond to sound 
recording: musical works royalty ratios 
of 4.55:1 and 4.76:1, respectively. 


Dr. Eisenach notes that these statutory 
rates were not set by the Judges 
pursuant to a contested hearing, but 
rather (as noted supra) reflect two 
consecutive settlements (spanning 
approximately a decade), first in 2008 
and again in 2012. Id. ¶ 83. Dr. Eisenach 
discounts the value of these settlement 
rates for three reasons. First, he notes 
that they were established prior to the 
‘‘marketplace success’’ of Spotify in the 
interactive streaming industry.290 
Second, he notes that the settlements, 
although voluntary, ‘‘were negotiated 
under the full shadow of the 
compulsory license.’’ 291 Third, he finds 
that, although the settlement 
incorporates rate prongs based on a 
percent of sound recording rates (the 
TCC prongs), those provisions are part 
of a ‘‘lesser of’’ segment of the rate 
structure, and thus capped by 
alternative per subscriber rates. Id. & 
n.70. Thus, Dr. Eisenach concludes: ‘‘In 
my opinion, the evidence . . . indicates 
that the relative valuation ratios implied 


by the current Section 115 compulsory 
license . . . represent an upper bound 
on the relative market valuations of the 
sound recording and musical works 
rights.’’ Id. ¶ 92 (emphasis added). (As 
an ‘‘upper bound,’’ these ratios would 
represent the lower bound of the 
reciprocal percentage of the value 
musical works rights relative to sound 
recording rights, again, 21% and 22%.) 


The 21% and 22% TCC rates within 
section 115 identified by Dr. Eisenach 
imply certain approximate percent-of- 
revenue rates, i.e., percent of total 
service revenue (not percent of sound 
recording revenue). For example, if the 
sound recording royalty rate for 
interactive streaming is [REDACTED] 
%,292 then, using these section 115 TCC 
figures, the implied musical work 
royalty rate would be calculated as 
[REDACTED][ %, or [REDACTED] %. To 
take the low end of the range, if the 
sound recording royalty rate is 
[REDACTED] % then, applying these 
TCC figures, the implied musical work 
royalty rate would be calculated as 
[REDACTED] %, or [REDACTED] %. 
Again, because Dr. Eisenach opines that 
these are upper bounds on the relative 
market valuations,’’ that is the 
equivalent of opining that they 
represent the lower bound of a 
percentage-based royalty calculated via 
this ratio approach. 


ii. Direct Licenses between Parties 
Potentially Subject to a Section 115 
Compulsory License 


Dr. Eisenach also examined direct 
agreements between record companies 
and interactive streaming services that 
contain rates for sound recordings and 
mechanical royalties, respectively. See, 
e.g., id. ¶ ¶ at 84–91. In such cases, the 
ratio of sound recording:musical works 
royalties ranged tightly between 4.2:1 to 
4.76:1, closely tracking the regulatory 
ratios implicit in the section 115 TCC. 
Id. ¶ 92. (The 4.2:1 ratio equates to a 
TCC rate of 23.8%, and the 4.76:1 ratio 
equates to a mechanical rate of 21%.) 


According to Dr. Eisenach, the 
similarity of these direct contract rate 
ratios to the statutory ratios reflects the 
‘‘shadow of the statutory license,’’ by 
which direct negotiations between 
parties regarding rights that are subject 
to a statutory license are influenced by 
the presence of statutory compulsory 


rates and/or the prospect of a future rate 
proceeding. 4/4/17 Tr. 4591 (Eisenach) 
(‘‘The underlying problem with looking 
at an agreement negotiated under the 
shadow of a license’’ is that [i]t shifts 
bargaining power from the compelled 
party to the uncompelled party by the 
very nature of the exercise.’’).293 


Given these limitations, Dr. Eisenach 
concluded, as he did with regard to the 
actual section 115 rates licenses, that 
‘‘[i]n my opinion, the evidence 
presented . . . indicates that the relative 
valuation ratios implied by the . . . 
negotiations under [the statutory] 
shadow—ranging from 4.2:1 [23.8%%] 
to 4.76:1[21%]—represent an upper 
bound on the relative market valuations 
of the sound recording and musical 
works rights.’’ Eisenach WDT ¶ 92 
(emphasis added). 


iii. Synchronization Agreements 
Synchronization (Synch) Agreements 


are license contracts between audio- 
video producers, such as movie and 
television producers, with, respectively, 
music publishers and record companies, 
allowing for the use, respectively, of the 
musical works and the sound recordings 
in ‘‘timed synchronization’’ with the 
movie or television episode. See 
generally D. Passman, All you Need to 
Know about the Music Business 265 (9th 
ed. 2015). Dr. Eisenach found these 
Synch Agreements to be a mixed bag in 
terms of their value as a benchmark. On 
the one hand, he recognized that the 
licenses they conveyed ‘‘do not apply to 
music streaming services as such’’ but, 
on the other hand, they ‘‘are negotiated 
completely outside the shadow of the 
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294 Dr. Eisenach finds this 1:1 ratio to be present 
in the two types of Synch Agreements he identified. 
One version represents an agreement relating to a 
specific musical work and sound recording 
combination. The other version, a ‘‘Micro-Synch’’ 
Agreement, which he describes as ‘‘essentially 
‘blanket’ synch licenses, in that the license grants 
the right to synchronize not just one particular song 
. . . but any song in the publisher’s catalog (or a 
significant portion thereof). . . .’’ Eisenach WDT 
¶ 96. 


295 Although Dr. Eisenach does not emphasize the 
following point, the actual percentages of revenue 
reflect that musical works royalties constitute only 
[REDACTED]% of total revenues in these YouTube 
agreements, [REDACTED]. Also, these data indicate 
that YouTube, as licensee, retains [REDACTED]% to 
[REDACTED]% of the total revenue attributable to 
these benchmark agreements, [REDACTED]. 


296 Pandora was only a noninteractive service at 
that time, and only paid the performance right 
royalty, not the mechanical right royalty, for the 
right to use musical works. Because the parties 
agree that the performance right and the mechanical 
right are perfect complements, Pandora’s payments 
for the performance right are relevant and 
probative. 


compulsory license. . . . ’’ Id. ¶ 93. Dr. 
Eisenach notes, from his review of other 
testimony and an industry treatise, that 
these freely negotiated market 
agreements grant the musical 
composition royalty payments equal to 
the corresponding royalty paid for the 
sound recording,’’ id. ¶ ¶ 94–95 & nn.87, 
88, which is the equivalent of a 1:1 
sound recording:musical works ratio.294 


Dr. Eisenach finds this 1:1 
relationship to be important benchmark 
evidence, concluding as follows: 
The synch and micro-sync examples confirm 
that in circumstances in which licensees 
require both sound recording and musical 
composition copyrights in order to offer their 
service, and where that service is not entitled 
to a compulsory license for either right, the 
sound recording rights and the musical 
composition rights are in many cases equally 
valued, that is, the ratio of the two values is 
1:1. 


Id. ¶ 98. 


iv. YouTube Agreements 
Dr. Eisenach also examined licenses 


between: (1) YouTube (owned by 
Google) and record companies; and (2) 
YouTube and music publishers, to 
determine their potential usefulness as 
benchmarks. [REDACTED]. For these 
reasons, Dr. Eisenach concluded that for 
purposes of assessing the relative value 
of the sound recording and musical 
works rights, the YouTube agreements 
represent reasonably comparable 
benchmarks. Id. 


In his original Written Direct 
Testimony, Dr. Eisenach relied upon 
seven agreements between YouTube and 
several music publishers pertaining to 
[REDACTED]. Id. ¶ 101 n.93. 
[REDACTED]. However, with regard to 
the revenue received by the record 
companies, Dr. Eisenach could only 
speculate based on public reports as to 
the percent of revenue received by the 
record companies for the sound 
recordings embedded in the posted 
YouTube videos. Id. ¶ 102. Thus, he was 
unable to make an informed argument 
in his original written testimony 
regarding the ratio of sound recording 
royalties:music publisher royalties in 
his YouTube [REDACTED]. 


However, after the Judges compelled 
Google to produce in discovery copies 
of the YouTube agreements with the 


record companies, Dr. Eisenach filed 
(with the Judges’ approval) 
Supplemental Written Rebuttal 
Testimony (SWRT) addressing these 
agreements. In that testimony, Dr. 
Eisenach examined [REDACTED]. 
Eisenach SWRT ¶ 6, and n. 5. Dr. 
Eisenach identified nine of these 
licenses specifically in his SWRT, and 
noted that YouTube paid to 
[REDACTED]—which Dr. Eisenach 
found to be the comparable YouTube 
category—whereas [REDACTED]. Id. 
and Table 1 therein. 


As Dr. Eisenach accurately calculated, 
the [REDACTED] revenue split reflects a 
ratio of [REDACTED], (a musical works 
rate equal to [REDACTED] % of the 
sound recording rate), whereas the 
[REDACTED] revenue split reflects a 
ratio of [REDACTED] (a musical works 
rate equal to [REDACTED] % of the 
sound recording rate).295 


v. The Pandora ‘‘Opt-Out’’ Deals 
Dr. Eisenach also examined certain 


direct licensing agreements entered into 
between Pandora and major music 
publishers covering the period from 
2012 through 2018, to determine 
whether they constituted useful 
benchmarks in this proceeding. Id. 
¶ 103. Pandora had negotiated these 
direct agreements with major publishers 
for musical works rights after certain 
publishers had decided to ‘‘opt-out,’’ 
i.e., to withdraw their digital music 
performance rights from PROs, and 
asserted the right to negotiate directly 
with a digital streaming service. As Dr. 
Eisenach acknowledges, the music 
publishers’ legal right to withdraw these 
rights remained uncertain during an 
extended period. Pandora thus 
negotiated several such ‘‘Opt-Out’’ 
Agreements with an understanding that 
the rates contained in those direct 
agreements might not be subject to rate 
court review. 


Given this unique circumstance, and 
given that the markets and parties 
involved in the Pandora Opt-Out 
agreements are somewhat comparable to 
the markets and parties at issue in this 
proceeding,296 Dr. Eisenach concluded 


that these agreements provided 
‘‘significant insight into the relative 
value of the sound recording and 
musical works rights in this 
proceeding.’’ Id. (emphasis added). 


Dr. Eisenach compared the musical 
works rates in these ‘‘Opt-Out’’ 
agreements with the sound recording 
royalty rates paid by Pandora, which he 
obtained from the revenue disclosures 
in Pandora’s Form 10K filed with the 
SEC that provided royalties (‘‘Content 
Costs’’) as a percent of revenue, and he 
also relied on data contained in prior 
rate court decisions. Eisenach WDT 
¶ 125 & Table 6. With this data, he 
calculated that the ratio of sound 
recording: musical works royalties in 
existing agreements was [REDACTED] 
for 2018, i.e., the musical works rate 
equaled [REDACTED]% of sound 
recording royalties. This [REDACTED]% 
ratio would correspond to a mechanical 
rate of [REDACTED]%, assuming, 
arguendo, the sound recording rate is 
[REDACTED]%, or [REDACTED]% if the 
sound recording rate is [REDACTED]%. 


Dr. Eisenach also made a forecast, by 
which he linked the passage of time to 
an assumption that, after the rate court 
proceedings concluded, the parties, 
without any further legal uncertainty, 
would permanently be ‘‘permitted to 
negotiate freely outside of the control of 
the rate courts.’’ He made this 
estimation and forecast through a 
temporal linear regression, extrapolating 
from the prior [REDACTED] in these 
Pandora ‘‘opt out’’ musical works rates. 
See Eisenach WDT ¶ 129. Dr. Eisenach’s 
linear regression further [REDACTED] 
the ratio to [REDACTED], which would 
be equivalent to [REDACTED] the 
musical works rate, as a percentage of 
sound recording royalties, from the 
[REDACTED]% noted above for actual 
agreements in force in 2018 to 
[REDACTED]%. almost a [REDACTED] 
based on the extrapolation alone. Id. 
¶ ¶ 104; 128 & Table 8, Fig. 13. (This 
[REDACTED]% ratio would correspond 
to a musical works rate of 
[REDACTED]%. assuming the sound 
recording rate is [REDACTED]% and 
[REDACTED]% if the sound recording 
rate was [REDACTED]%.) 


d. Dr. Eisenach’s Two Methods for 
Estimating the Mechanical Rate 


Having calculated these five 
benchmarks, Dr. Eisenach applied them 
in two separate methods to estimate the 
mechanical rate to be adopted in this 
proceeding. 


i. Method #1 
Dr. Eisenach’s Method #1 for 


estimating the mechanical rate is based 
on the following premises: 
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297 Dr. Eisenach testified that [REDACTED]. 


1.The sound recording royalty paid by 
interactive streaming services is 
unregulated and thus negotiated in the 
marketplace. Eisenach WDT ¶ 16. 


2.The sound recording royalty paid by 
noninteractive services is regulated, but 
Dr, Eisenach find the royalties set by the 
Judges in Web III to reflect a market rate. 
4/4/17 Tr. 4643 (Eisenach); see also 
Eisenach WDT ¶ 136 and n.123. 


3. The interactive streaming services 
require a mechanical license (the license 
at issue in this proceeding), whereas the 
noninteractive services are not required 
to obtain a mechanical licenses. 


4. According to Dr. Eisenach, the 
difference between the rates paid by 
interactive services and noninteractive 
services for their respective sound 
recording licenses equals the value of 
the remaining license, i.e., the 
mechanical license. Id. ¶ 137 (‘‘[T]he 
difference between these two rights is 
akin to a ‘mechanical’ right for sound 
recordings, directly paralleling the 
mechanical right for musical works in 
this proceeding.’’). 


5.The mechanical rate implied by this 
difference in sound recording rates must 
be ‘‘adjust[ed] for the relative value of 
sound recordings [to] musical works’’ 
(as discussed supra). Id. ¶ 140. 


Dr. Eisenach combines these steps 
and expresses his Method #1 in the form 
of the following algebraic equation: 
MRMW = (SRIS¥SRNIS)/RVSR/MW, 
where 
MRMW = Mechanical Rate for Musical Works 
SRIS = Sound Recording Rate for Interactive 


Streaming (All In) 
SRNIS = Sound Recording Rate for Non- 


Interactive Streaming (Performance 
Only) 


RVSR/MW = Relative Value of Sound 
Recording to Musical Works Rights. 


Eisenach WDT ¶ 140. 
Dr. Eisenach determined the per play 


rate paid by interactive services by 
identifying certain services, but 
[REDACTED], and ‘‘tally[ing] the total 
payments . . . and divid[ing] by the 
total number of interactive streams the 
service reports.’’ Id. ¶ 148. The average 
sound recording per play royalty 


calculated by Dr. Eisenach was 
$[REDACTED] ([REDACTED]). Id. Table 
11. 


Dr. Eisenach estimated the rate paid 
by noninteractive services for sound 
recordings at $0.0020 per play, or $0.20 
per 100 plays. He made this estimate by 
taking note of the various rates paid in 
2015 pursuant to the Judges’ Web III 
Determination and pursuant to the 
pureplay rates paid under an earlier 
settlement. Id. ¶ 136 & n.123. However, 
he candidly acknowledged that he 
found it ‘‘not possible to know the 
average amount paid by non-interactive 
webcasters,’’ and he acknowledged that 
the subsequent Web IV Determination 
had superseded those noninteractive 
sound recording rates. Id. at n. 123. 


His final inputs, discussed supra, are 
the several benchmark ratios of sound 
recording: musical works royalties in 
the markets that he had selected. 


After Dr. Eisenach inserted the 
foregoing data into the algebraic 
expression set forth above, he presented 
his data in the following tabular form: 


MUSICAL WORKS MECHANICAL PER 100 PLAYS RATE CALCULATION 
[Method 1] 


(1) (2) (3) (4) (5) 


SRIS per 100 SRNIS per 100 Difference RVSR/MW MRMW per 100 
[REDACTED] .......................... $0.20 [REDACTED] ......................... 1:1 .......................................... [REDACTED] 
[REDACTED] .......................... 0.20 [REDACTED] ......................... [REDACTED] ......................... [REDACTED] 
[REDACTED] .......................... 0.20 [REDACTED] ......................... [REDACTED] ......................... [REDACTED] 
[REDACTED] .......................... 0.20 [REDACTED] ......................... [REDACTED] ......................... [REDACTED] 
[REDACTED] .......................... 0.20 [REDACTED] ......................... 4.76:1 ..................................... [REDACTED] 


See id. Table 12.297 Thus, applying 
his five potential benchmark ratios, Dr. 
Eisenach determined that the 
mechanical works royalty rate to be set 
in this proceeding ranged from 
$[REDACTED] per play to 
$[REDACTED] per play (dividing the 
figure in column (5) by 100 to reduce 
the rate from ‘‘per 100’’ to ‘‘per play’’). 


ii. Method #2 


Dr. Eisenach describes his Method #2 
as an alternative method of deriving a 


market-derived mechanical royalty. His 
Method #2 ‘‘derive[s] an all-in musical 
works value based on the relative value 
of sound recordings to musical works 
and then remove[s] the amount of 
public performance rights paid for 
musical works, leaving just the 
mechanical-only rate.’’ Id. ¶ 142. The 
algebraic expression for Method #2 is as 
follows: 
MRMW = (SRIS/RVSR/MW)¥PRMW, 
where PRMW is the public performance 


royalty rate for musical works, and the 


other variables are as defined and 
described in Method #1. 


Id. 
Dr. Eisenach calculates PRMW, as an 


average of $[REDACTED] per 100 plays 
for the licensees that he included in his 
data analysis. Id. ¶ 156, Table 13. 
Applying all the inputs across the 
various benchmark ratios, the results 
from Dr. Eisenach’s Method #2 can also 
be depicted in tabular form, as set forth 
below: 


MUSICAL WORKS MECHANICAL PER 100 PLAYS RATE CALCULATION 
[Method 2] 


(1) (2) (3) = (2) 298 
× (1) (4) (5) 


SRIS RVSR/MW Ratio Adj. (Avg.) PRMW MRMW 


[REDACTED] ..................... 1:1 ..................................... [REDACTED] .................... [REDACTED] .................... [REDACTED] 
[REDACTED] ..................... [REDACTED] .................... [REDACTED] .................... [REDACTED] .................... [REDACTED] 
[REDACTED] ..................... [REDACTED] .................... [REDACTED] .................... [REDACTED] .................... [REDACTED] 
[REDACTED] ..................... [REDACTED] .................... [REDACTED] .................... [REDACTED] .................... [REDACTED] 
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298 The ratio in column (2) is converted into its 
reciprocal percentage and the percentage is 
multiplied by the corresponding figure in column 
(1). For example, in the third row, the [REDACTED] 
ratio equals [REDACTED]%. When $[REDACTED] is 
multiplied by [REDACTED], the product is 
$[REDACTED] (rounded). 


299 Dr. Eisenach found these results to confirm the 
reasonableness of Copyright Owners’ per play rate 
proposal. However, because I reject a per-play rate 
structure, that point is not relevant to my Dissent. 
I further note that Dr. Eisenach also calculates a per 
user rate, using his Method #2. As he explains, 
‘‘this is accomplished by calculating all-in 
publisher royalties on a per user basis and 
subtracting the average effective per-user 
performance royalties to publishers, leaving an 
appropriate rate for mechanical royalties.’’ Id. ¶ 159. 
He finds that the sound recording rate per user is 
$[REDACTED] (the per user analog to [REDACTED] 
per 100 plays in his per play analysis). Applying 
the same ratios and utilizing similar market data as 
in his per play approach, Dr. Eisenach concludes 
that a ‘‘mechanical rate of between $[REDACTED] 
and $[REDACTED] per user reflects the range of 
relative values for sound recordings and musical 
works . . . .’’ Id. ¶ 165. Finally, he notes that, at 
the [REDACTED] ratio (his mid-point of the 
YouTube and Pandora benchmarks), the 
‘‘mechanical only’’ rate would be $[REDACTED] per 
user (even greater than the $1.06 per user rate 
proposed by Copyright Owners.) Id. Because I do 
not agree that Copyright Owners’ per-user proposal 
is appropriate (for the reasons discussed supra), this 
asserted confirmation of the reasonableness of 
Copyright Owners’ per-user proposal is unhelpful 
in the context of this Dissent. 


300 In Web IV, the Judges noted that, even in the 
willing buyer/willing seller context of 17 U.S.C. 
114(f)(2(B), all relevant authority required that 
those rates be reasonable, that is, they must reflect 
a market that is ‘‘effectively competitive’’ (i.e., 
‘‘workably’’ competitive, the economic analog to 
‘‘effectively’’ competitive.). See Web IV, supra, at 
26331–34 (noting the legal bases for an equivalence 
between effectively competitive and reasonable 
rates). (However, the rates in this proceeding are 
further subject to potential adjustment by 
application of the four itemized factors in section 
801(b)(1).). As the Judges noted in Web IV, ‘‘[a]n 
effectively competitive market is one in which 
supercompetitive prices or below-market prices 
cannot be extracted by sellers or buyers . . . .’’ Id. 
at 26331 (citation omitted). Because Dr. Eisenach’s 
approach intentionally incorporates sound 
recording market-based royalty rates into his ratios, 
those rates and the ratios in which they are inputs 
must be reduced to eliminate the supercompetitive 
effect of complementary oligopoly that is 
inconsistent with effective competition. 


301 Dr. Eisenach suggests that the entry of large 
‘‘ecosystem’’ firms, Amazon, Apple and Google into 
the interactive streaming market has tended to add 
‘‘bargaining power’’ to the licensee side of the 


Continued 


MUSICAL WORKS MECHANICAL PER 100 PLAYS RATE CALCULATION—Continued 
[Method 2] 


(1) (2) (3) = (2) 298 
× (1) (4) (5) 


SRIS RVSR/MW Ratio Adj. (Avg.) PRMW MRMW 


[REDACTED] ..................... 4.76:1 ................................ [REDACTED] .................... [REDACTED] .................... [REDACTED] 


See id., Table 14. 
In sum, after applying all of his 


potential benchmarks in both of his 
methods, Dr. Eisenach opined that ‘‘the 
YouTube and Pandora [Opt Out] 
agreements represent the most 
comparable and reliable benchmarks, 
implying ratios of [REDACTED] and 
[REDACTED], respectively, with a mid- 
point of [REDACTED].’’ Id. ¶ 130 (I note 
that converting these end-points and 
mid-point of his range to TCC 
percentages results in a range from 
[REDACTED]% to [REDACTED]% and a 
mid-point of [REDACTED]%.) 299 


e. Criticisms and Analysis of Dr. 
Eisenach’s Benchmark Methods 


i. Dr. Eisenach’s Ratio of Sound 
Recordings: Musical Works 


Dr. Eisenach’s attempt to identify 
comparable benchmarks and 
corresponding ratios of sound recording 
rates to musical works rates appears to 
me to be a reasonable first step in 
seeking to identify usable benchmarks. 
That is, I find his basic conceptual 


approach—relying on empirics over 
abstract theory, viz., assuming that a 
tightly clustered set of ratios across 
several markets and discerning a central 
tendency from among them—could aid 
in the identification of the statutory 
rates. (As noted supra, Dr. Eisenach 
eschewed unnecessary ‘‘assumptions, 
complexities and uncertainties 
associated with theoretical debates’’ as 
to why the particular existing market 
ratios existed. Id. ¶ 79.) In this regard, I 
understand that Dr. Eisenach was 
following a well-acknowledged 
principle of economic analysis, 
articulated by the Nobel laureate 
economist Milton Friedman, who 
famously eschewed excessive theorizing 
that failed to match the predictive 
power of empirical analysis. See M. 
Friedman, The Methodology of Positive 
Economics, reprinted in D. Hausman, 
The Philosophy of Economics at 145, 
148–149 (3d ed. 2008). 


However, the data available to Dr. 
Eisenach did not demonstrate a 
sufficient cluster of similar ratios to 
establish a predictive ratio across the 
data set. That is, the problem does not 
lie in the analysis, but rather in the 
implications from the data regarding 
ratios of sound recording royalties to 
musical works royalties. The Services 
make this very criticism, noting the 
instability of the ratio across the several 
markets in which Dr. Eisenach 
identified potential benchmarks. See 
SJRPFF–CO at 182 (and record citations 
therein). Apple finds that the wide 
range of ratios is unsurprising, because 
Dr. Eisenach’s benchmarks do not relate 
to the same products and same uses of 
the two rights. Indeed, Apple’s 
[REDACTED], confirming, according to 
Apple, that there is no fundamental 
market ratio that can be applied in this 
proceeding. Dorn WRT ¶ ¶ 6, 24, 28–29. 


To be sure, this point does not go 
unnoticed by Dr. Eisenach, who focuses 
more on the royalty ratios arising from 
two potential benchmarks in the middle 
of his range—the Pandora ‘‘Opt-Out’’ 
agreements and the YouTube 
Agreements, discussed infra. 


The Services assert an additional and 
fundamental criticism of Dr. Eisenach’s 
approach. They note that his use of 
sound recording royalties paid by 


interactive services embeds within his 
analysis the inefficiently high rates that 
arise in that unregulated market through 
the complementary oligopoly structure 
of the sound recording industry and the 
Cournot Complements inefficiencies 
that arise in such a market. See Katz 
CWRT ¶ 56; Marx WRT ¶ ¶ 137–141. I 
agree with this criticism. Indeed, the 
Judges explained at length in Web IV 
how the complementary oligopoly 
nature of the sound recording market 
compromises the value of rates set 
therein as useful benchmarks for a 
market that is ‘‘effectively 
competitive.’’ 300 In Web IV, the Judges 
were provided with evidence of the 
ability of noninteractive services to steer 
some performances toward recordings 
licensed by record companies that 
agreed to lower rates in exchange for 
increased plays. Here, the Judges were 
not presented with such evidence, likely 
because an interactive streaming service 
needs to play any particular song 
whenever the listener seeks to access 
that song (that is the essence of an 
interactive service compared with a 
noninteractive service). Thus, the Judges 
have no direct evidence sufficient to 
apply a discount on the interactive 
sound recording rate to adjust that 
potential benchmark in order to fashion 
an effectively competitive rate.301 
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market, obviating any concern over undue licensor 
power. Eisenach WRT ¶ 77. However, as indicated 
by the Shapley value analyses of Copyright Owners’ 
other economic expert witnesses, Professors Gans 
and Watt, bargaining power is a function of how 
many participants exist on one side of the market 
versus the other. See Gans WRT ¶ 55 (noting, 
without making any exception for these large 
entities, that ‘‘[s]ervices are substitutes for one 
another, providing rightsholders with a wide array 
of choices in their licensing decisions [and] this 
competition reduces individual services’ bargaining 
power.’’); Watt WRT ¶ 25 (‘‘[T]he different 
interactive streaming companies—Spotify, Apple 
Music, Rhapsody/Napster, Google Play Music, 
Amazon, etc.—do all compete (and rather fiercely) 
among themselves, offering very (perhaps perfectly) 
substitutable services.’’). That is, despite the overall 
size of Apple, Amazon and Google, in a market 
transaction, all licensors providing complementary 
‘‘must have’’ inputs will have a bargaining 
advantage, and they can refuse to license even to 
these large entities if the latter insist on too low a 
royalty, licensing instead to other interactive 
streaming services who can satisfy downstream 
market demand. In this regard, there is no evidence 
that [REDACTED]. 


302 See the discussion infra regarding the 
importance of this qualifier in connection with 
Pandora’s Direct Licenses. 


303 The Copyright Owners also rely on blanket 
(‘‘microsynch’’) licenses by which publishers grant 
their entire catalogs for use in synchronized audio- 
video productions, and they also rely on synch 
licenses for mobile and video game applications. 
The Judges’ critique of synch licenses as 
benchmarks is equally applicable to these licenses. 


Thus, the sound recording royalties 
relied upon by Dr. Eisenach likely are 
too high and would need to be adjusted 
to reflect reasonable rates derived from 
a market that is effectively competitive. 
However, because there is no record 
evidence in this proceeding allowing for 
an estimate of the adjustment, I can find 
only that Dr. Eisenach’s ratios are too 
high to the extent they incorporate the 
royalty rates derived from the sound 
recording market. 


ii. Dr. Eisenach’s Specific Benchmarks 


Section 115 Benchmark 
The Services assert that Dr. Eisenach’s 


calculation of a section 115 ‘‘valuation 
ratio’’ of 4.76:1 is incomplete, because 
he limited this statutory ratio to the 
21% and 22% TCC prongs. They note 
that under the percentage-of-revenue 
prong of section 115 (10.5%), this 
statutorily-derived ratio would have 
ranged between 5:1 and 6:1, see 4/5/17 
Tr. 5152 (Leonard), implying a musical 
works rate equal to only 16.67% to 20% 
of sound recording royalty rates. I agree 
that Dr. Eisenach’s statutory 
benchmarks would have been more 
comprehensive if he had included the 
‘‘valuation ratios’’ derived from this 
headline prong of the present royalty 
rate structure. However, the Services’ 
focus on that lower implied TCC fails to 
recognize the greater-of rate structure 
(with a lesser-of second prong) to which 
the parties agree. The purpose of the 
explicit TCC levels was that they could 
trigger if greater than the 10.5% rate and 
the implicit TCC that could be derived 
from that rate. Accordingly, I find that 
the fact that the existing rate structure, 
on which the Services rely in this 
proceeding, includes the potential use 
of the 21% and 22% prongs, 
demonstrates the usefulness of this 


benchmark as a representation of a rate 
that the licensors have agreed to accept, 
given the provisions of section 115. 


Direct Licenses 


The Services disagree with Dr. 
Eisenach’s minimization of the 
relevance of this benchmark category. 
They argue that the direct licenses 
between interactive services and music 
publishers ‘‘are by far the most directly 
apposite benchmarks used in Dr. 
Eisenach’s analysis,’’ because they, like 
the section 115 rates and terms 
themselves, possess the characteristics 
of a useful benchmark in that they are: 
(1) voluntary; (2) concern the same 
licensors/publisher; (3) negotiated in the 
same market; and (4) pertain to the same 
rights. See Katz WDT ¶ ¶ 97–113; 
Leonard AWDT ¶ ¶ 51–76. 


I find that direct licenses that meet 
the foregoing criteria are at as least as 
useful as the section 115 benchmark 
itself, provided those licenses do not 
include additional rights whose values 
have not been adequately isolated from 
the particular mechanical license at 
issue in this proceeding.302 The so- 
called ‘‘shadow’’ of section 115 provides 
a default rate for the licensing parties, 
so direct licenses that deviate in some 
manner from the rates in the statutory 
license reveal a preference for other 
rates and terms that, at least marginally, 
are below the statutory rate. (If in the 
direct negotiations the licensors insisted 
on rates above the statutory rates, a 
licensee would simply reject the 
demand and default to the statutory 
rate.) Thus, as the services note, these 
benchmarks are useful, because ‘‘these 
agreements . . . were voluntarily 
entered both in 2008 and 2012, by the 
very same publishers in the same 
markets and for the same rights . . . .’’ 
SJPFF ¶ 261 (and record citations 
therein). More generally, as described 
supra, I find that the so-called 
‘‘shadow’’ of the statutory license on a 
benchmark not only does not disqualify 
that benchmark as useful evidence, but 
rather serves to eliminate licensor ‘‘hold 
out’’ power, making the resulting rate 
more reasonable and more reflective of 
an effectively competitive rate 


Synchronization Licenses 


The Services also take issue with Dr. 
Eisenach’s inclusion of synchronization 
licenses in his collection of benchmarks. 
See, e.g., Leonard WRT ¶ ¶ 37–40 
(testifying that synchronization licenses 
are not comparable for interactive 
streaming licenses because 


synchronization differs in important 
economic respects from streaming); 
Hubbard WRT ¶ ¶ 6.31–6.32 (testifying 
on various ‘‘economic characteristics of 
synch licenses, that render the ratio 
between sound recording royalties and 
musical works royalties different 
between synch and interactive 
streaming services’’); Marx WRT 
¶ ¶ 148–151 (‘‘Synch royalty rates are a 
poor benchmark for streaming royalty 
rates’’). Indeed, even Dr. Eisenach 
acknowledged that, at best, the low ratio 
in the synch licenses indicates an 
unusually high musical works royalty 
rate among his collection of 
benchmarks. 4/4/17 Tr. 4671, 4799 
(Eisenach); Eisenach WDT App. A–9. 


In a prior proceeding, the Judges 
rejected the synch license benchmark as 
useful ‘‘[b]ecause of the large degree of 
its incomparability.’’ See Phonorecords 
I, 74 FR at 4519. I find that nothing in 
the present record supports a departure 
from that prior finding. The lack of 
comparability remains present because 
the synchronization market differs in 
important economic respects from the 
streaming market. See Leonard WRT 
¶ 39. Because synch rights pertain to 
media such as music used in films or in 
television episodes,303 the historically 
equal valuation of publishing rights and 
sound recording rights arises from the 
particular conditions faced in those 
industries. Id. Movie and television 
producers may have a certain musical 
work in mind as a good fit for a 
particular scene in the film. Id. 
However, these producers have the 
option of making their own sound 
recording of that musical work, and for 
this reason, ‘‘cover’’ songs are quite 
common in films. Id.; see also Marx 
WRT ¶ 149 (‘‘Both film and television 
production companies have the option 
of recording their own versions of songs, 
rather than paying royalties to use a pre- 
recorded song. . . . . This option gives 
the users of synch rights, such as movie 
producers, more bargaining power 
relative to the labels than would be the 
case with streaming services.’’). Thus, 
the contribution to value of the sound 
recording is less vis-à-vis the musical 
work in the synch market. Leonard WRT 
¶ 39. 


Additionally, in the case of 
synchronization rights, the marketplace 
for sound recording rights is more 
competitive than other music licensing 
contexts because individual sound 
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304 I take note of Dr. Eisenach’s criticism of the 
[REDACTED] publishing rates as constrained by the 
‘‘shadow’’ of the section 115 license. However, as 
explained elsewhere in this Dissent, I find the 
‘‘shadow’’ of the section 115 statutory license to be 
beneficial in establishing rates that reflect the 
workings of an effectively competitive market. 


305 Pandora’s status as a purely noninteractive 
service prior to 2018 does not impact the relevancy 


of this benchmark, because: (1) noninteractive and 
interactive services both pay performance royalties; 
(2) noninteractive services do not pay mechanical 
royalties; and (3) the performance license and the 
mechanical license are perfect complements. 


recordings (and thus the musical works 
within them) compete against one 
another for inclusion in the final 
product (e.g., a movie or television 
episode). By contrast, in the interactive 
streaming market, services must build a 
catalog of sound recordings and their 
included musical works, so that many 
works can be streamed to listeners. Id. 
That is, in the interactive streaming 
market, the sound recordings (and their 
embodied musical works) are ‘‘must 
have’’ complements, not in competition 
with each other. However, in the synch 
market the potential sound recordings of 
any given musical work identified by 
the movie or television producer is a 
substitute good, in competition with any 
other existing or future cover sound 
recording of the same musical work for 
inclusion in the movie or television 
show. 


YouTube Agreements 


I agree with Copyright Owners that 
YouTube is a competitor vis-a-vis the 
interactive streaming services. Indeed, 
the Services acknowledge this point. 
[REDACTED]. Page WDT ¶ ¶ 47, 53, 55; 
see also (Eisenach) WRT ¶ 59. In like 
fashion, Professor Marx testified that 
[REDACTED]. Marx WDT ¶ 44 n.54. 
Accordingly, at least one form of 
YouTube Agreement would likely be 
somewhat comparable to the interactive 
streaming market. 


As noted supra, Dr. Eisenach selected 
for input into his ratio the YouTube 
agreements and rates pertaining to 
[REDACTED]. See SJRPFF–CO at 187– 
89 (and record citations therein). 


I agree that the inclusion of a video 
component in the YouTube product 
renders less useful as a benchmark the 
agreements relating to ‘‘User Videos 
with Commercial Sound Recordings.’’ 
Further, as Dr. Eisenach acknowledges, 
these YouTube audio/video 
combinations also provide for 
synchronization rights, see Eisenach 
WDT ¶ 100, and this addition of yet 
another right in the licenses further 
muddies the comparability of a 
YouTube benchmark. 


The Services further maintain that— 
assuming arguendo any YouTube 
licenses are appropriate benchmarks— 
Dr. Eisenach should have relied on a 
different category of YouTube licenses 
for his benchmark analysis. Specifically, 
they maintain that the more appropriate 
YouTube benchmark ratio would 
compare the contractual provisions 
between YouTube and publishers, and 
YouTube and record companies, for 
[REDACTED]. 


I agree with the Services in this 
regard. [REDACTED].304 


Under the [REDACTED] contract 
provisions (i.e., the [REDACTED] 
provisions) governing YouTube’s 
agreements with [REDACTED]. See 
Professor Katz’s Supplemental Written 
Rebuttal (Katz SWRT) ¶ ¶ 13(b) n.26 and 
13(e) n. 29 (and contracts referenced 
therein). [REDACTED], the sound 
recording copyright owner receives a 
royalty of [REDACTED]% of revenue, 
compared with the [REDACTED] 
received by music publishers. Id. 
¶ ¶ 13(h) n. 32 and (k) n.35 (and 
contracts referenced therein). 


Thus, under the [REDACTED] deals, 
the royalty ratio is [REDACTED], which 
equals 4.76:1. In turn, that ratio implies 
a TCC musical works rate of 
[REDACTED]%. Under the [REDACTED] 
deals, the royalty ratio is [REDACTED], 
which equals [REDACTED], which 
implies a TCC musical works rate of 
[REDACTED]%. I find that these ratios 
and implied percentages derived from 
YouTube’s [REDACTED] royalty rates to 
be usable benchmarks in this 
proceeding. 


Pandora ‘‘Opt-Out’’ Agreements 


Together with his YouTube 
benchmark, Dr. Eisenach finds the 
Pandora ‘‘Opt-Out’’ agreements to be the 
most useful among the several potential 
benchmarks he examined. I agree with 
Dr. Eisenach that the Pandora ‘‘Opt- 
Out’’ agreements have a degree of 
comparability sufficient to render them 
usable as benchmarks. 


However, I do not agree with Dr. 
Eisenach’s attempt to extrapolate into 
the future from the actual rates in those 
Opt-Out Agreements. Rather, I find that 
the [REDACTED] ratio that Dr. Eisenach 
identified for the year 2018 derived 
from existing agreements is the most 
useful benchmark derived from the 
‘‘Opt-Out’’ data. See Eisenach WDT 
¶ 104. The Services concur with Dr. 
Eisenach with regard to the existence of 
this [REDACTED] ratio, and they further 
note that Pandora’s most recent direct 
license agreements during the ‘‘Opt- 
Out’’ period with the publishers (who 
control many of the works underlying 
sound recordings performed by 
Pandora) provide that publisher 
royalties will be determined as 
[REDACTED].305 Specifically, these 


agreements resulted in a shift of the 
sound recording: musical works ratio to 
[REDACTED], implying a musical works 
TCC percentage of [REDACTED]%. See 
Katz CWRT ¶ ¶ 101–104; Herring WRT 
¶ ¶ 28–29. 


I reject Dr. Eisenach’s identification of 
a trend in the [REDACTED]. His change 
in the ratio to [REDACTED] was driven 
by expectations regarding the likelihood 
of an uncertain change in the legal 
landscape regarding publisher 
withdrawals from performing rights 
organizations. However, changes in 
such uncertainties are not well-captured 
by mapping them over a time horizon. 
Moreover, as the Services note, and as 
Dr. Eisenach concurs, even assuming 
arguendo such a change in relative 
uncertainty could be captured in a 
regression, other regression forms, such 
as a quadratic form, could have been 
used to demonstrate not a [REDACTED], 
but rather a return of the ratio to its 
prior level (an equally plausible future 
event). See 4/5/17 Tr. 495963 (Katz); 
Katz CWRT ¶ ¶ 104–107, Table 1,F; 
4/4/17 Tr. 4807–08 (Eisenach) (noting 
his linear form of regression was not 
‘‘material’’). 


Moreover, the assumption behind Dr. 
Eisenach’s regression was not borne out. 
In 2015, the Second Circuit Court of 
Appeals affirmed a 2014 decision by the 
Southern District of New York, 
prohibiting such partial withdrawals. In 
re Pandora Media, Inc. v. ASCAP, 785 
F.3d 73, 77–78 (2d Cir. 2015), aff’g In re 
Pandora Media, 6 F. Supp. 3d 317, 322 
(S.D.N.Y. 2014). Subsequently, in 
August, 2016, the Department of Justice 
issued a statement announcing that, 
consistent with these judicial decisions, 
it would not permit such partial 
withdrawals under the existing consent 
decrees. See Eisenach WDT ¶ 114 & n. 
109 therein. In fact, as indicated supra, 
there were actual Pandora ‘‘Opt-Out’’ 
agreements that set rates through 2018 
that established a sound 
recording:musical works ratio of 
[REDACTED], that Dr. Eisenach chose to 
disregard in favor of his extrapolated 
lower ratio. See Katz CWRT ¶ 103; 
Herring WRT ¶ 28. 


iii. Dr. Eisenach’s Per Play Sound 
Recording Rate 


I also have difficulty relying on the 
data set which Dr. Eisenach developed 
for his estimation of a $[REDACTED] 
per play sound recording royalty rate, to 
which he applied the several benchmark 
ratios. The principal problems with this 
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306 In the parlance of platform economics, and as 
noted supra, Spotify’s ad-supported service 
provides a multi-platform approach, in which 
listeners, advertisers, sound recording rights 
holders and musical works holders all combine to 
obtain revenue based on the mutual values each 
brings to that platform. See 3/21/17 Tr. 2013 (Marx). 


307 Copyright Owners belatedly propose that—if 
the Judges intend to include the Spotify ad- 
supported service in the rate structure and rate 
calculations—that they establish (1) separate rates 
for ad-supported services that are not incorporated 
into the calculation of rates set for other services; 
and (2) separate terms for an ad-supported service 
that limit the functionality of such a service to 
avoid potential cannibalization of services paying 
higher royalties. COPCOL ¶ 228 & n.34. This 
argument is a tacit acknowledgement by Copyright 
Owners that a segmented market may require a 
differentiated rate structure (even as they 
strenuously dispute the appropriateness of such a 
structure). Such a post-hearing argument is ‘‘too 
little, too late.’’ If Copyright Owners wanted to 
argue in the alternative in this manner, they needed 
to do so during the hearing, and support their 
arguments for limited ad-supported functionality 
and segmented rates with testimony and evidence. 
As I noted supra, the Judges ‘choices were limited 
to the rate structures proffered by the parties, or 
reasonably suggested by the evidence; a different 
structure, if proffered or suggested by the evidence, 
might have been preferable, but it had to be 
supported by record evidence. In any event, the rate 
structure I adopt in this Dissent does not simply 
average Spotify’s lower effective per-unit rate into 
an overall rate, because the I am adopting a 
differentiated rate structure that continues to treat 
the ad-supported market segment separately, 
reflecting the presence of a market segment with a 
lower WTP. Startlingly, the majority adopts this 
reasoning wholesale in the Majority Opinion, 
foreclosing Copyright Owners’ argument. So, 
although the majority agrees that Copyright Owners 
could not propose a new rate structure post-hearing, 
the majority gives itself a free pass to do the same, 
even though the harm to the parties is identical in 
either case—they are deprived of the opportunity to 
challenge the post-hearing creation. 


308 Another alternative marketing approach 
would be the offering of free trial subscriptions. 
However, there was no testimony as to whether free 
trials would better monetize listening than the 
freemium model used by Spotify. In fact, Spotify’s 
CFO, Mr. McCarthy testified that, [REDACTED]. 
3/21/17 Tr. 2113–2115 (McCarthy). See also COPFF 
¶ 369. 


data is that it covered a non-random 
sample of only approximately 15% of 
all interactive plays, excluding in 
particular plays on [REDACTED] ad- 
supported services and Apple’s 
interactive streaming service. Inclusion 
of [REDACTED] would have 
[REDACTED] his per play rate from 
$[REDACTED] to $[REDACTED] 
(Inclusion of [REDACTED] would have 
[REDACTED] the $[REDACTED] 
estimate to $[REDACTED].) SJRPFF–CO 
at 158–59 (and record citations therein). 


Dr. Eisenach explained that he 
restricted his data sample purposefully. 
He decided to omit several sound 
recording labels because they 
[REDACTED], which he asserted 
[REDACTED]. Eisenach WDT ¶ 150. I 
acknowledge Dr. Eisenach’s assertion 
that this fact could have an impact, on 
the margin, of driving [REDACTED] the 
royalties paid by [REDACTED] to those 
labels. However, the evidence does not 
bear that out, because [REDACTED]. 
More particularly, the [REDACTED] 
contract with record labels that Dr. 
Eisenach reviewed show [REDACTED]. 
4/4/17 Tr. 4739–53 (Eisenach); see also, 
e.g. Trial Ex. 2760 ([REDACTED]); Trial 
Ex. 2765 ([REDACTED]). [REDACTED]. 


With regard to Dr. Eisenach’s specific 
omission of data from Spotify’s ad- 
supported service, Copyright Owners 
make additional arguments. They claim 
that the ad-supported service does not 
reflect the actual value of the sound 
recordings, because that tier acts as a 
funnel to draw listeners to the 
subscription service. Therefore, 
Copyright Owners maintain, the ad- 
supported service is essentially a loss- 
leader, with the difference between the 
higher effective per play rates for 
subscription services and the lower 
effective per play rates for the ad- 
supported services more in the nature of 
a marketing expense that should not be 
deducted from Dr. Eisenach’s royalty 
calculations. See Eisenach WDT ¶ 148 
n.127. 


However, that analysis omits several 
important facts. First, as Mr. McCarthy, 
Spotify’s CFO testified, [REDACTED]. 
3/21/17 Tr. 2058–59 (McCarthy) 
([REDACTED]). Second, he notes that 
[REDACTED]% of Spotify’s paid 
subscribers in the United States were 
previously such engaged users of the ad- 
supported service. McCarthy WRT ¶ 22; 
see also 3/21/17 Tr. 2059 (McCarthy). 
Third, Mr. McCarthy testified that the 
ad-supported tier [REDACTED]. See 
3/21/17 Tr. 2059 (McCarthy) 
([REDACTED]). 


Notwithstanding the marketing value 
of the freemium model, it must be 
remembered that [REDACTED]. These 
listeners, and the advertising revenue 


they generate, are real and reflect the 
WTP of a large swath of interactive 
listeners.306 See Marx WRT ¶ 115–16 & 
Fig. 9 (‘‘While I agree that one aspect of 
the ad-supported service is to provide 
an on-ramp to paid services, it also has 
another important aspect, namely to 
serve low WTP customers . . . . 
Copyright Owners’ economists err in not 
calculating the impact of the Copyright 
Owners’ proposal on ad-supported 
services. Ad-supported services 
currently make up [REDACTED] in the 
industry.’’) I agree with this point, and 
I therefore agree with the Services that 
Copyright Owners erred in their 
decision to exclude Spotify data from 
their analyses.307 


I also disagree with Copyright 
Owners’ suggestion that the ad- 
supported service deprives them of 
higher royalties from subscribers. 
Although ad-supported services identify 
future subscribers, until those 
subscribers are identified, they are not 
subscribers. In that sense, ad-supported 
services indeed are marketing tools, but 
they do not reduce present royalties 
because the future subscribers have not 


yet been identified. By using ad- 
supported services, Spotify certainly 
does avoid hard marketing costs that 
would be incurred through, for example, 
paid advertising to convince non- 
subscribers to subscribe. However, there 
is no record evidence that this hard cost 
saving translates directly into lost 
royalty revenue to Copyright Owners. 
Apparently, Copyright Owners argue 
that their loss is in the form of an 
opportunity cost, losing the opportunity 
to obtain subscription-level royalties 
from the ad-supported listeners. But if 
Spotify paid subscription-level royalties 
for all ad-supported listeners, it would 
be paying an implicit marketing cost 
that inefficiently was wasted on the 
[REDACTED].308 


In this regard, it is important to 
remember that, as discussed supra, 
music is an ‘‘experiential’’ good. See 
Byun, supra, at 23. Thus, provision of a 
monetarily ‘‘free-to-the user’’ service is 
a reasonable marketing tool, and the 
Judges are loath to second-guess the 
business model incorporating that 
marketing approach, especially after it 
has proven successful while still 
providing royalties to rights owners. See 
Page WDT ¶ 27 (Spotify’s freemium 
model monetizes through subscriptions 
more successfully than the sale of 
downloads and CDs, as well as 
terrestrial radio and, of course, piracy). 


d. Service’s Criticisms and Judicial 
Analysis of Dr. Eisenach’s Method #1 


The Services criticize Dr. Eisenach’s 
Method #1 calculation as being based 
upon the incorrect assumption that the 
entire difference between interactive 
and noninteractive rates must be 
attributed to the mechanical license 
right. As the Services properly note, 
there are several reasons, all unrelated 
to the mechanical right and license, why 
interactive rates are higher than 
noninteractive rates for musical works 
performance rights. Leonard WRT ¶ 55; 
Katz CWRT ¶ ¶ 117–118; Hubbard WRT 
¶ 6.4; 4/5/17 Tr. 4972–74 (Katz). First, 
Dr. Eisenach’s Method #1 did not 
account for the presence of the 
ephemeral right in licensing 
noninteractive streaming (discussed 
supra), which accounts for 5% of the 
noninteractive rate. 4/4/17 Tr. 4851–52 
(Eisenach); see also 4/5/17 Tr. 5159– 
5161 (Leonard) (discussing how Dr. 
Eisenach’s analysis does not consider 
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the ephemeral right); Leonard WRT 
¶ ¶ 55–56. Second, there is a difference 
in the performance rights royalty rates 
charged by PROs to interactive and 
noninteractive services that is not 
captured by Method #1. See, e.g., In re 
Petition of Pandora Media, Inc., 6 F. 
Supp. 3d at 330 (ASCAP charges 
different royalty rates for performance 
rights depending on whether the service 
is non-interactive or interactive). Had 
Dr. Eisenach considered these factors, 
he might well have estimated a 
mechanical rate significantly less than 
the rates he derived, even using his 
‘‘valuation ratios.’’ See Katz CWRT 
¶ 122. 


The Services also note the impact in 
Method #1 of Dr. Eisenach’s decision to 
[REDACTED] from his modeling. As the 
Services note, adding [REDACTED] to 
Dr. Eisenach’s effective per play rate for 
sound recording results in a per rate of 
$[REDACTED]. See 4/4/17 Tr. 4771–74 
(Eisenach). Further, the Services note 
that, by introducing the unregulated 
sound recording rates in his ratio, Dr. 
Eisenach has imported the 
complementary oligopoly (Cournot 
Complements) power associated with 
those rates, as noted in Web IV. See Katz 
CWRT ¶ 56; Marx WRT ¶ ¶ 137, 141. 


Combining all of the foregoing 
criticisms, the Services conclude as 
follows: 


If one were to use $[REDACTED] per 
hundred plays for the sound recording rate 
([REDACTED]) (id. at 4771:10–4774:5), 
reduce that by 12% as the Board did in Web 
IV for complementary oligopoly power, 
increase the $0.20 per hundred plays Dr. 
Eisenach uses for musical works performance 
rights by 60% to account for the difference 
in ASCAP rates identified by Judge Cote [in 
the rate court], and then apply Dr. Eisenach’s 
invalid ‘‘valuation ratio’’ of [REDACTED], the 
result would be $[REDACTED] per hundred 
plays [$[REDACTED] per play], way below 
the $0.15 per hundred plays rate [$0.0015 per 
play] that Dr. Eisenach attempts to validate. 


SJPFF ¶ 279 (and record citations 
therein). Thus, the foregoing criticisms 
would reduce Copyright Owners’ 
benchmark by 80%. 


I agree with the Services that Method 
#1 does not provide a useful benchmark 
in this proceeding. As noted supra, and 
most importantly, the absence of 
interactive streaming data from Spotify 
is a critical omission. The fact that 
much of that data relates to ad- 
supported services with a limited 
functionality does not justify removing 
that data from a market analysis, 
because that service is a part of the 
market. In fact, Copyright Owners 
argument proves too much. That is, 
their willingness to distinguish and 
isolate the Spotify ad-supported service 


and related data in this manner only 
underscores the need for a 
differentiated/price discriminatory rate 
structure, such as proposed by this 
Dissent. 


Also, I agree that Dr. Eisenach’s 
analysis imports the complementary 
oligopoly power of the sound recording 
companies. Although (as also noted 
supra) I do not think that the Judges 
could simply import the 12% steering 
adjustment from Web IV to calculate 
this effect (because the 12% was a 
function of evidence specific to that 
proceeding), it is clear that any 
benchmark approach should adjust 
downward a rate inflated by the 
presence of complementary oligopoly in 
the benchmark market. 


And to reiterate, although the Services 
utilize Dr. Eisenach’s [REDACTED] ratio 
(implying a TCC of [REDACTED]%) to 
illustrate the impact of their other 
criticisms, I find that ratio to be much 
lower than what can reasonably be 
gleaned from Dr. Eisenach’s 
benchmarks. As indicate supra, the 
most usable benchmark information 
from Dr. Eisenach’s approach are the 
YouTube [REDACTED] ratio, and the 
Pandora ‘‘Opt-Out’’ ratio from actual 
agreements, which imply a TCC 
between [REDACTED]% and 
[REDACTED]%. 


e. Services’ Criticisms and Judicial 
Analysis of Dr. Eisenach’s Method #2 


The Services criticize Dr. Eisenach’s 
Method #2 principally for the same 
reason they criticize his Method #1, viz., 
his use of a ratio that embodies 
inapposite sound recording data. They 
also emphasize the import of his 
decision to omit Spotify’s sound 
recording data from his Method #2 
calculations. At the hearing, Dr. 
Eisenach acknowledged the significance 
impact of this omission, but he 
defended the omission as virtue rather 
than vice, because of the starkly 
different manner in which Spotify 
monetizes its ad-supported service. He 
testified that, had he incorporated all of 
Spotify’s sound recording data in 
estimating a current industrywide 
monthly per user charge, he would have 
calculated a monthly per user sound 
recording rate of $[REDACTED] per 
month, rather than the $[REDACTED] 
rate he determined when excluding 
[REDACTED] data. 4/4/17 Tr. 4825–28 
(Eisenach). 


In addition, the Services assert that 
Method #2 is faulty because of Dr. 
Eisenach’s use of the rate court 
performance royalty rates that he 
subtracts from his ratio-derived musical 
works rate to identify an implied 
mechanical works rate. More 


specifically, the Services assert that Dr. 
Eisenach’s willingness to use the rate 
courts’ performance rates is inconsistent 
with his broader claim that musical 
works rates have been artificially 
reduced below market rates. For 
example, when identifying benchmarks, 
Dr. Eisenach relies on the non-rate court 
performance rights paid by Pandora in 
the Opt-Out agreements precisely 
because they represent, in his opinion, 
market-based rates untainted by the 
depressing effects of the rate court. See 
Eisenach WDT ¶ ¶ 106–110, 4/4/17 Tr. 
4805, 4821–23. (Eisenach). According to 
the Services, to be consistent, Dr. 
Eisenach should have increased the rate 
court levels to reflect what he 
understood to be market rates. Such 
consistency, they assert, would make 
the subtracted rate in the Method #2 
formula larger, and the difference— 
which is Dr. Eisenach’s mechanical 
rate—smaller. 


Finally, the Services criticize Dr. 
Eisenach’s Method #2 calculations 
because they exclude not only 
significant sound recording data, but 
also the performance royalty data for 
Amazon, Apple, Google, and Spotify. 
Accordingly, Method #2 accounts for 
only 13 percent of total interactive 
service revenues in 2015. See Katz 
CWRT ¶ 124. 


I agree with the Services that Method 
#2 does not contain sufficient 
industrywide performance royalty and 
sound recording data to provide a 
meaningful analysis for determining a 
per-user monthly mechanical works 
royalty. I am also troubled by the 
apparent inconsistent use of rate court 
established rates in Method #2, when 
Dr. Eisenach had indicated in other 
contexts that rates unshackled from rate 
court decisions provide a truer 
indication of market rates. 


More broadly, I understand that Dr. 
Eisenach omitted [REDACTED] because 
of [REDACTED], which is [REDACTED]. 
I recognize that combining [REDACTED] 
user data with other interactive 
streaming services’ data [REDACTED]. 
See CORPFF–JS at pp. 183–184 (noting 
what Copyright owners describe as 
‘‘[t]he profound impropriety of 
[REDACTED] into Copyright Owners’ 
benchmarking and calculations.) 


Once again, though, that seeming 
anomaly actually underscores why I 
find the differentiated rate structure in 
the 2012 benchmark to be appropriate. 
The royalty rates paid by all services 
should be reflective of the differentiated 
WTP of their listeners (for the reasons 
discussed supra). That is, the same 
reason why Dr. Eisenach elected not to 
lump Spotify with other services in his 
calculations incorporated into Copyright 
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309 The following analysis does not address the 
direct deals entered into by Pandora, cited by 
Professor Katz in his testimony. He candidly 
acknowledged that the probative value of these 
agreements was weakened by the fact that they 
included rates for other tiers of service, including 
noninteractive service, and he had not given 
consideration to how the bargaining and setting of 
each rate in each tier might be interrelated. See Katz 
WDT ¶ 105 (‘‘The simultaneous agreement with 
respect to multiple services can cloud the 
interpretation of any given number in a contract 
because the rates are negotiated as a package.’’). I 
agree with Professor Katz and, for this reason, I 
place no weight on those direct Pandora 
agreements. 


310 This point is not made to be critical of Dr. 
Eisenach’s approach, but rather to show that the 
Services’ reliance on the 2012 settlement as a 
benchmark shares this similar analytical 
characteristic, typical and appropriate for the 
benchmarking method in general. 


Owners’ ‘‘one size fits all’’ rate 
structure. Indeed, the anomalous nature 
of Spotify’s monetization of the 
downstream market underscores why 
‘‘one size does not fit all,’’ and why the 
2012 rate structure therefore is 
preferable (and why Copyright Owners 
made the post-hearing argument for a 
separate rate structure, with separate 
terms, for ad-supported services, as 
discussed supra). 


f. Conclusion 
For the reasons set forth above, I 


would not adopt Dr. Eisenach’s 
proposed benchmark rates as the 
mechanical rates for the upcoming rate 
period. However, as explained supra, I 
find that the actual Pandora Opt-Out 
Agreements, the [REDACTED] YouTube 
Agreements [REDACTED] rates provide 
useful benchmark information (albeit 
not the same information that Dr. 
Eisenach identifies as useful from those 
agreements). Thus, usable ratios from 
Dr. Eisenach’s analysis consist of the 
[REDACTED] and [REDACTED] ratios 
derived from the YouTube [REDACTED] 
agreements and the [REDACTED] ratio 
derived from the Pandora Opt-Out 
Agreements. These ratios, respectively 
convert to percentages (i.e., a TCC 
percentages) of [REDACTED]%, 
[REDACTED]%, and {REDACTED]%. 
Also useful are the 21%-22% TCC 
values in the existing rate structure, 
which, as Dr. Eisenach indicated, 
[REDACTED]. See Eisenach WDT 
¶ ¶ 84–92. 


2. The Services’ Benchmark Rates 309 


a. The Present Section 115 Rates 
The Services do not examine in detail 


the particular rates within the existing 
rate structure. Rather, they treat the 
rates within that structure as 
benchmarks are generally treated— 
considerations in arriving at an 
agreement. Thus, just as Dr. Eisenach 
did not analyze why the rates and ratios 
on which he relied as benchmarks were 
set at the levels he identified, or 
consider the subjective understandings 
of the parties who negotiated his 
benchmarks, the Services’ economists 


elect to rely on the 2012 rates as 
objectively useful evidence of the 
parties’ revealed preferences.310 


Copyright Owners disagree with this 
use of the 2012 rate structure. As with 
regard to the structure of the rates, they 
take the Services to task for failing to 
present evidence of the negotiations that 
led to the prior settlements, including 
the present 2012 benchmark. They argue 
that, without such supporting evidence 
or testimony, the Services cannot 
provide support for their proposed rates. 
See CORPFF–JS at p. 61 (noting the lack 
of evidence for the ‘‘computations for 
different types of potential services’’ in 
the 20212 benchmark). 


The Services take a broad approach in 
their attempt to support the usefulness 
of the rate levels within the 2012 
benchmark. They note that music 
publishers have consistently realized 
profits under these rates, including 
profits from musical works royalties. 
However, Copyright Owners note that 
mechanical royalties have not created a 
profit for Copyright Owners, and the 
Services’ assertion of overall publisher 
profitability is based on their lumping of 
performance royalties together with 
performance royalties. As I have noted 
supra, in considering Professor 
Zmijewski’s analysis, the combination 
of mechanical and performance 
royalties earned by the music publishers 
is the more important metric, because: 
(1) performance and mechanical 
royalties are perfect complements; and 
(2) the mechanical royalty has been 
calculated in an ‘‘All-In’’ fashion, 
subtracting the performance royalty 
from the mechanical royalty, which of 
course has the effect of inflating the 
performance royalty portion relative to 
the mechanical royalty portion. 


The Services also maintain that they 
relied on the continuation of the rates 
that now exist to develop their business 
models. For example, Pandora, the latest 
entrant into the interactive streaming 
market, asserts that its decision to enter 
this market was based on its assumption 
that there would be no increase in the 
mechanical royalty rates. Herring WRT 
¶ 3. I categorically reject this argument. 
The applicable regulations provide that 
‘‘[i]n any future proceedings the royalty 
rates payable for a compulsory license 
shall be established de novo.’’ 37 CFR 
385.17; see also 37 CFR 385.26 (same). 
A party may feel confident that past is 
prologue and the parties will agree to 
roll over the extant rates for another 


period; a party could be sanguine as to 
its ability to make persuasive arguments 
as to why the rates should remain 
unchanged; a party might even conclude 
that the mechanical rate is such a small 
proportion of the total royalty obligation 
that its increase would be unlikely to 
alter long-term business plans. But for 
sophisticated commercial entities to 
claim that they simply assumed the 
rates would roll over without the 
possibility of adjustment strikes me as 
so absurd and reckless as to raise 
serious doubts about the credibility of 
that position. 


At least one of the Services, Spotify, 
further suggests that the present rates 
should not be increased because an 
increase in the rates might affect 
different interactive streaming services 
in different ways. In particular, there 
might be a dichotomous effect as 
between essentially pure play streaming 
services (such as Spotify and Pandora) 
and the larger new entrants with a wider 
commercial ‘‘ecosystem’’ (such as 
Amazon, Apple and Google). As 
Spotify’s CFO testified: 


The Copyright Owners argue that ‘‘a 
change in market-wide royalty rates such as 
this would affect all participants in a similar 
way,’’ suggesting that the industry as a whole 
could increase prices without affecting their 
relative price points. Rysman WDT ¶ 94. 
[REDACTED]. See, e.g., Rysman WDT ¶ 29 
. . . . [REDACTED]. 


McCarthy WRT ¶ 38 (emphasis 
added); see also McCarthy WDT ¶ ¶ 50– 
51 ([REDACTED]); McCarthy WRT ¶ 36 
([REDACTED]). 


I construe this argument as an 
iteration of the ‘‘business model’’ 
argument that the Judges have 
consistently rejected, viz., that the 
Judges will not set rates in order to 
protect any particular streaming service 
business model. Final Rule and Order, 
Digital Performance Right in Sound 
Recordings and Ephemeral Recordings, 
72 FR 24084, 24088 n.8 (May 1, 2007) 
(Web II). That is, I distinguish between: 
(1) business models that are necessary 
reflections of the fundamental nature of 
market demand, particularly, the varied 
WTP among listeners; and (2) business 
models that may simply be unable to 
meet dynamic competition within the 
market or a given market segment. If 
pure play interactive streaming services 
are unable to match the pricing power 
of businesses imbued with the self- 
financing power of a large commercial 
ecosystem, nothing in section 801(b)(1) 
permits—let alone requires—that the 
Judges protect those pure play 
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311 Moreover, any disruption arising from the 
disparate impact of a rate increase among 
interactive streaming services would not constitute 
‘‘disruption’’ under Factor D of section 801(b)(1), 
because such disruption would not impact the 
structure of the industry or generally prevailing 
industry practices, but rather would impact 
particular business models. The irrelevancy, for 
disruption purposes, of a rate increase under the 
existing structure must be distinguished from a rate 
increase caused, as in the Majority Opinion, by a 
radical change in the rate structure that cedes 
control of rates to private third-parties, i.e., the 
record companies, who have economic interests 
adverse to both the services and Copyright Owners, 
as discussed supra. 


312 However, the licensees in the benchmark 
market are not the same. Moreover, as Copyright 
Owners note, there is an important economic 
difference in the identities of the licensees. In 
subpart A, the licensees are record companies, who 
use the licensed musical works as inputs to create 
a new product, the sound recording. In subpart B, 
the interactive streaming services use the musical 
work through their use of the finished product (the 
sound recording). This basic difference suggests 
that the different values are a consequence of a 
difference in kind. 


interactive streaming services from the 
forces of horizontal competition.311 


On balance, I do not find that the 
Services’ status quo and business model 
arguments for maintaining the section 
115 rates are themselves persuasive 
reasons to maintain those rates. If those 
rates should be maintained, support for 
such a result would need to be found 
elsewhere in the record. 


b. The Services’ Subpart A Benchmark 
The Services propose the rate set forth 


in Subpart A as a benchmark for the 
Subpart B rates to be determined in this 
proceeding. As noted supra, Subpart A 
reflects the rates paid by record 
companies, as licensees, to Copyright 
Owners for the mechanical license, i.e., 
the right to reproduce musical works in 
digital or physical formats. The 
particular Subpart A benchmark rate on 
which the Services’ rely is the existing 
rate, which the Subpart A participants 
have also agreed to continue through the 
forthcoming rate period through the 
settlement noted supra. 


In support of this benchmark, the 
Services emphasize that the total 
revenue created by the sale of digital 
phonorecord downloads and CDs is 
essentially commensurate with the 
revenues created through interactive 
streaming, indicative of an equivalent 
financial importance to publishers when 
negotiating rates when negotiating rates 
with licensees in Subparts A and B 
respectively. See 3/20/17 Tr. 1845 
(Marx) (‘‘downloads, in particular, are 
comparable to interactive streaming.’’). 
Also, although the Subpart A rate is the 
product of a settlement, the Services 
argue that the rate is a useful benchmark 
because it reflects both the industry’s 
sense of the market rate and the 
industry’s sense of the how the Judges 
would apply the section 801(b)(1) 
considerations to those market rates. 
3/15/17 Tr. 1184, 1186 (Leonard); 
3/20/17 Tr. 1842–43 (Marx). 


In opposition, Copyright Owners 
argue, for several reasons, that the 
Subpart A rates are not proper 
benchmarks. First, they emphasize that 
revenue from the sale of DPRs and CDs 


has been declining over the past several 
years. See COPFF ¶ ¶ 196, 583, 611, 736 
(and record citations therein). Second, 
they note that, as the Services 
acknowledge, the parties are not 
identical; specifically, the licensees in 
Subpart A are the record companies 
whereas in Subpart B the licensees are 
the interactive streaming services. See, 
e.g., 3/15/17 Tr. 1193 (Leonard). Third, 
they emphasize that the existing Subpart 
A rate is itself the product of a 
settlement, rather than a market rate. 


More importantly, Copyright Owners 
also note that the subpart A settlement 
establishes a per-unit royalty rate of 
$.091 per physical or digital download 
delivery (with higher per-unit rates for 
longer songs), rendering that rate 
inapposite as a benchmark for the 
Services’ present subpart B proposal. In 
support of the conclusion that this 
makes for an inapposite comparison, 
Copyright Owners argue that because 
the subpart A rate is expressed as a 
monetary unit price, the Copyright 
Owners have eliminated the risk that 
the retailers’ downstream pricing 
decisions will impact Copyright 
Owners. More specifically, they note 
that, ‘‘[u]nder the Subpart A rate 
structure, the label (as licensee) pays the 
same [penny rate] amount in 
mechanical royalties regardless of the 
price at which the sound recording is 
ultimately sold [within the] range of 
price points for individual tracks in the 
market ranging from $0.49 to $1.29 and 
the mechanical penny rate binds 
regardless of the price of the track. 
COPFF ¶ 727 (citing Ramaprasad WDT 
¶ 28 & Table 1). 


Of equal importance, Copyright 
Owners distinguish Subpart A from 
Subpart B based on the fact that 
downstream listeners to DPDs and CDs 
(and any other physical embodiment of 
a sound recording) become owners of 
the sound recording and the musical 
work embodied within it, whereas 
under Subpart B the listeners only 
obtain access to these songs and musical 
works for as long as they remain 
subscribers or registered listeners (to a 
non-subscription service). 


In reply to this argument, Dr. Leonard, 
asserted that the legal ‘‘ownership vs. 
access’’ distinction does not reflect as 
fundamental an economic difference as 
might appear on the surface. Leonard 
WRT ¶ 27 (‘‘[T]here are certain 
conceptual similarities between 
streaming and a download.’’). Having 
paid for a track download, a user can 
listen to it as often as desired without 
further charge. Similarly, having paid 
the subscription fee, a streaming user 
can listen to a track as often as desired 
without further charge’’); 3/15/17 Tr. 


1098, 1113 (Leonard) (‘‘in the case of a 
PDD, and streaming, in both cases 
you’re getting—it’s really about on- 
demand listening . . . . I think it’s . . . 
a very, very useful benchmark.’’). 


I disagree with Dr. Leonard, and agree 
with Copyright Owners that the 
‘‘ownership vs. access’’ dichotomy 
diminished the usefulness of the 
subpart A rate as a benchmark. 
Although Dr. Leonard is correct in 
noting that ownership is in essence a 
more comprehensive and unconditional 
form of access, a downstream purchaser 
acquires ownership of only the digital or 
physical embodiment of a sound 
recording (and the embodied musical 
work) in exchange for an up-front 
charge (the purchase price), and then 
has unlimited free access to that single 
sound recording/musical work going 
forward. By contrast, a subscriber to an 
interactive streaming service pays an 
up-front charge (usually monthly), and 
then likewise has unlimited access to 
the entire catalog of sound recordings 
(and the embodied musical works) for 
each such period. 


Thus, the dissimilarities between the 
products regulated in subpart A and 
subpart B outweigh their similarities. 
An interactive streaming service 
provides an access (option) value to 
entire repertoires of music. A purchased 
download or CD provides unlimited 
access for only a single sound 
recording/musical work. 


In other respects, though, I recognize 
that the subpart A market and 
settlement are somewhat comparable to 
the subpart B market. The licensed right 
in question is identical—the right to 
license copies of musical works for 
listening in a downstream market. 
Further, the licensors—i.e., the music 
publishers and songwriters—are 
identical.312 Finally, the time period is 
reasonably recent, and the Copyright 
Owners have not explained whether or 
how the particular market forces in the 
Subpart A market sectors have changed 
since 2012 to make the rate obsolete. 


Notwithstanding these similarities 
though, I find that the facially different 
access value in subpart A constitutes a 
fatal flaw in its usefulness as a 
benchmark in this proceeding. However, 
the Services, and Apple, have presented 
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313 Professor Ramaprasad also relied on two other 
equivalency ratios, the first from Billboard 
magazine, and the second from another entity, UK 
Charts Company (UK Charts). However, she 
acknowledges that the Billboard ratio combines 
video streaming royalty data with audio streaming 
royalty data, which results in an overestimation of 
the ratio of streams to track sales relative to an 
audio-stream-only analysis. 3/23/17 Tr. 2760–61 
(Ramaprasad). She also acknowledges that UK 
Charts changed its ratio from 1:100 to 1:150 without 
explanation, rendering uncertain that purported 
industry standard. See COPFF ¶ 683 (and record 
citations therein). Also, there was no evidence 
indicating that streaming and download activity in 
the United Kingdom would be comparable to U.S. 
activity. 


evidence which they assert provides 
two different ways of rendering subpart 
A rates compatible. Accordingly, I 
consider those approaches below. 


c. The Services’ and Apple’s Subpart A 
Benchmarking Approaches 


To convert the per-unit rate in subpart 
A into a subpart B percent-of-revenue 
rate, the Services and Apple identify 
several alleged third-party conversion 
ratios between a given number of 
interactive streams and a single play of 
a purchased DPD that they allege are 
applicable in this proceeding. 


Professor Marx first applies a 
conversion ratio of PDDs to streams of 
1:150, which she noted had been 
established by the RIAA. Second, she 
(as well as Professor Katz) takes note of 
an academic study which estimated 
that, in the marketplace, 137 interactive 
streams was equivalent to the sale of 
one DPD. Marx WDT ¶ 108 & n.21 
(citing L. Aguiar and J. Waldfogel, 
Streaming Reaches Flood Stage: Does 
Spotify Stimulate or Depress Music 
Sales? (working paper, National Bureau 
of Economic Research, 2015)); Katz 
WDT ¶ 110 (same). Apple’s economic 
expert, Professor Ramaprasad, also 
relied on the Aguiar/Waldfogel article to 
support Apple’s benchmark per play 
proposal. Ramaprasad WDT ¶ 56, 
n.102.313 


To apply the 1:150 conversion ratio, 
Professor Marx first calculated the 
subpart A mechanical license fee as the 
weighted average of the PDD/CD 
mechanical license fee for songs five 
minutes or less and songs greater than 
five minutes: $[REDACTED] per copy 
for the former and $[REDACTED] per 
minute or a fraction thereof 
(conservatively assuming that songs 
longer than five minutes have an 
average length of eight minutes). Based 
on this assumption, she estimated a 
PDD/CD mechanical license fee of 
$[REDACTED] per song. Marx WDT 
¶ 108. Next, Professor Marx obtained a 
per-play streaming royalty equivalent by 
dividing the $[REDACTED] per song 
amount (derived supra) by the number 


of streams, 150, yielding a value for the 
per-play total streaming royalty of 
$[REDACTED]. Id. ¶ ¶ 109–110. The 
resulting per-play royalty rate for the 
sum of mechanical and performance 
royalty translates to [REDACTED]% of 
Spotify’s revenue. Id. ¶ 111. Subtracting 
out the performance royalty of 
[REDACTED]% as in an ‘‘All-In’’ 
calculation, she derived a mechanical 
royalty rate equivalent from Subpart A 
of approximately [REDACTED]% to 
[REDACTED]% of revenue. Id. ¶ 112, 
Fig. 22. 


Professor Marx engaged in the same 
calculation methodology when applying 
the 1:137 conversion ratio from the 
Aguiar/Waldfogel article, and she 
determined a percent-of-revenue royalty 
for Spotify of [REDACTED]% (‘‘All-In’’), 
higher than the [REDACTED]% when 
applying the 1:150 conversion ratio. Id. 
¶ 111 n.123. 


On behalf of Pandora, Professor Katz 
used the same 1:150 conversion ratio as 
Professor Marx. He calculated a 
mechanical rate implied by the subpart 
A rate of 4.25%, higher than Professor 
Marx’s implied rate, but still lower than 
the existing headline rate of 10.5% in 
subpart B. Katz WDT ¶ 111. On behalf 
of Apple, Professor Ramaprasad utilizes 
the 1:150 ratio, which she adopted from 
Billboard magazine’s ‘‘Stream 
Equivalent Albums’’ approach. 
Ramaprasad WDT ¶ 84. Because Apple 
has advocated for a per stream rate, her 
conversion was expressed on a per 
stream basis, at $0.00061 per stream. 
Professor Ramaprasad noted that this 
rate was not only lower than the 
$0.0015 per stream rate proposed by 
Copyright Owners, but also significantly 
lower than Apple’s own proposed per- 
stream rate of $0.00091. Ramaprasad 
WDT ¶ 86. When Professor Ramaprasad 
applied the Waldfogel/Aguiar 1:137 
ratio, expressed on a per-play basis, she 
calculated a rate of $0.00066 per-stream 
for interactive streaming, which she 
noted also was even lower than the per- 
stream rate of $0.00091 Apple had 
proposed. 


I do not place any weight on this 
‘‘conversion’’ approach. Copyright 
Owners levy numerous criticisms of the 
ratio approach, and those criticisms, 
each on its own merit, serve to discredit 
the ratio approach. First, the Services 
and Apple simply adopted the 
equivalence ratios without defining 
what ‘‘equivalence’’ means. For 
example, the RIAA used the concept to 
identify albums that were sufficiently 
popular to garner ‘‘gold’’ or ‘‘platinum’’ 
awards. That use, absent other evidence, 
does not indicate that the conversion 
ratio is appropriate for rate-setting 
purposes. See generally Rysman WRT 


¶ 96. Second, and relatedly, the experts 
who relied on the Aguiar/Waldfogel 
article did not verify that the input data 
used by the authors was appropriate for 
the purposes for which it has been 
relied upon in this proceeding. See 
3/20/17 Tr. 1945–46 (Marx); 3/23/17 Tr. 
2789–90 (Ramaprasad). Third, the 
Aguiar/Waldfogel article appears not to 
specifically address two issues that 
would make an equivalency ratio 
meaningful: (a) what happens to the 
download behavior of an individual 
who adopts streaming; and (b) how the 
availability of streaming alters the 
consumption of a particular song. See 
Rysman WRT ¶ 97. Fourth, the experts 
for the Services and Apple ignore that 
Aguiar and Waldfogel conducted an 
additional analysis described in the 
same article on which they rely. In that 
second analysis, the authors compared 
the weekly data from Spotify for the 
period April to December 2013 with 
weekly data from Nielson on digital 
download sales for the same exact songs 
during the same overlapping time 
period. That approach, which Aguiar 
and Waldfogel called their ‘‘matched 
aggregate sales’’ analysis, yielded a ratio 
of 1:43, implying a much higher 
mechanical rate for streaming. See 
COPFF ¶ ¶ 663–64 (and record citations 
therein). 


The Services and Apple offer no 
sufficient evidence to overcome these 
criticisms of their ‘‘equivalence’’ 
approach for applying the Subpart A 
rates in this proceeding. Accordingly, I 
do not rely on such ‘‘equivalence’ 
approaches in this determination. 


By contrast, the Services’ second 
Subpart A benchmarking approach, 
utilized by both Professor Marx and Dr. 
Leonard, is more straightforward, and 
does not require a conversion of 
downloads into stream-equivalents. 
Rather, under this approach, Professor 
Marx simply divides the effective per- 
unit download royalty of $[REDACTED] 
by the average retail price of a 
download, $1.10, to calculate an ‘‘All- 
In’’ musical works royalty percent of 
[REDACTED]%. Subtracting Spotify’s 
[REDACTED]% performance rate nets a 
mechanical works rate of 
[REDACTED]%. In similar fashion, 
given an average CD price of $1.24 per 
song, she finds that the ‘‘All-In’’ musical 
works rate equals [REDACTED]%. 
Subtracting Spotify’s [REDACTED]% 
performance rate nets an ‘‘effective’’ 
mechanical royalty rate of 
[REDACTED]% under this approach. 
Thus, she concludes that the Services’ 
proposal in general, and Spotify’s 
proposal in particular, are conservative 
and reasonable, because those proposals 
provide for substantially higher royalty 
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314 In the context of this section, ‘‘total’’ revenue 
is intended to distinguish from the percent of 
royalties paid by interactive streaming services to 
record companies as sound recording royalties (i.e., 
TCC). 


315 To repeat for the sake of clarity, Dr. Eisenach 
does not rely on the ‘‘static image’’ agreements for 
his ultimate opinion. But the text accompanying 
this footnote expresses how the ‘‘static image’’ rate 
is being applied based on Dr. Eisenach’s ratio 
approach. 


316 The record in some places records this figure 
as [REDACTED]% and [REDACTED]%. I 
understand these differences reflect rounding of 
figures and some discrepancy as to the time period 
covered. In any event, these differences do not 
impact my findings. 


rates than suggested by this subpart A 
benchmark analysis. Marx WDT 
¶ ¶ 113–114 & Fig. 23. 


Dr. Leonard did a similar calculation. 
He found that, applying the subpart A 
rates, expressed as a percentage of 
revenue, interactive streaming services 
would pay an ‘‘All-In’’ rate to Copyright 
Owners of 8.7% of revenue, based on 
the average retail price of digital 
downloads in 2015. Leonard AWDT 
¶ 42. Dr. Leonard further calculated that, 
expressed as a percentage of payments 
to the record labels (rather than total 
downstream revenues) the subpart A 
settlement reflects a payment of 14.2% 
of ‘‘All-In’’ sound recording royalties, 
when compared to payments to record 
labels in 2015. Leonard AWDT ¶ 46. 


Using updated 2016 data, which 
lowered the DPD retail price to $.99, Dr. 
Leonard calculates an ‘‘effective’’ 
percentage royalty rate of 9.6%. 3/15/17 
Tr. 1108–09 (Leonard). Dr. Leonard then 
adjusts this result to make it comparable 
to Google’s proposal, which seeks a 15% 
reduction of up to 15% in certain costs 
incurred to acquire revenues. Adjusting 
for this cost reduction, Dr. Leonard 
concludes that the equivalent percent of 
revenue (after deducting similar costs) 
in Subpart A is 10.2% in 2015 and 
11.3% in 2016. Id. at 1109. 


Copyright Owners do not dispute the 
calculations made by Professor Marx 
and Dr. Leonard in these regards. 
However, they emphasize that this 
approach nonetheless is not useful 
because it fails to fails even to attempt 
to explain the significant differences in 
access value between the purchase of a 
download or CD, on the one hand, and 
a subscription to (or free use of) an 
interactive streaming service, on the 
other. That is, whereas the Services and 
Apples’ first approach is deficient 
because its conversion ratios are not 
applicable, Services’ second approach 
fails because it simply bypasses 
altogether the problem of access value 
differences. 


Finally, I take note of a point made by 
Professor Marx, that Copyright Owners, 
like any seller/licensor, would 
rationally seek to equalize the rate of 
return from each distribution channel 
i.e., from licensing rights to sell DPDs/ 
CDs under subpart A and from licensing 
to interactive streaming services under 
subpart B. As she explains: 


This principle of equalizing rates of return 
across different platforms has some 
similarities with that underlying the 
approach of W. Baumol and G. Sidak, ‘‘The 
Pricing of Inputs Sold to Competitors,’’ . . . . 
They propose an efficient component pricing 
rule whose purpose is to ensure that the 
bottleneck owner (in our case, the copyright 
holder) should get compensation for access 


from all downstream market participants, 
whether existing or new entrants, that leaves 
him as well off as he would have been absent 
entry. 


Marx WDT ¶ 104, n.118. The Judges 
first identified this principle in Web IV, 
through a colloquy with an economic 
witness. See Web IV, 81 FR at 26344 
(SoundExchange’s economic expert, 
Professor Daniel Rubinfeld, 
acknowledging that, generally, 
licensors, as ‘‘a fundamental economic 
process of profit maximization . . . 
would want to make sure that the 
marginal return that they could get in 
each sector would be equal, because if 
the marginal return was greater in the 
interactive space than the 
noninteractive . . . you would want to 
continue to pour resources, recordings 
in this case, into the [interactive] space 
until that marginal return was 
equivalent to the return in the 
noninteractive space.’’). 


However, that argument is dependent 
upon a usable conversion ratio to 
equalize access value per unit. Professor 
Marx does not explain how, absent such 
conversions, it would be possible to 
equalize rates of return across platforms. 
Accordingly, I find that the principle of 
‘‘equalized returns’’ relied upon by 
Professor Marx cannot be applied. 


3. Apple’s Proposed Rate 
Apple proposes a per-play rate of 


$0.00091 per unit. However, that rate is 
premised on two analytical factors that 
I have rejected, as discussed supra. 
First, as a single, per-play rate, it fails 
to reflect the variable WTP in the 
market, rendering it a less efficient 
upstream royalty rate. Second, Apple’s 
proposed $0.00091 rate is derived from 
the subpart A conversion ratio approach 
that I have rejected, for the reasons 
discussed supra. I incorporate herein 
my analysis rejecting a per-unit 
approach, and my analysis rejecting the 
subpart A conversion ratio approach. 


4. Findings Regarding the Reasonable 
Rate (before consideration of the four 
itemized factors) 


There are several rates, as discussed 
supra, that I find to be supported by 
sufficient evidence to be relevant to the 
setting of rates in the present 
proceeding. 


First, Dr. Eisenach’s Pandora Opt-Out 
Agreement benchmarks, as contained in 
those agreements (i.e., without 
extrapolation), reflect a ratio of 
[REDACTED] of sound 
recordings:musical works in a 
comparable benchmark setting. This 
ratio, as noted supra, translates to a TCC 
percent of [REDACTED]%. With sound 
recording royalty rates of approximately 


[REDACTED]% to [REDACTED]%, this 
TCC reflects a royalty equal to an 
effective percent of total 314 revenue 
equal to [REDACTED]% to 
[REDACTED]%. 


Second, the YouTube agreements 
with music publishers identified by Dr. 
Eisenach—that relate to [REDACTED]. 
That [REDACTED]% royalty is a 
denominator in the ratio concept 
utilized by Dr. Eisenach,315 and the 
numerator is the [REDACTED] sound 
recording royalty paid to the record 
companies. As explained supra, 
YouTube has agreed to pay 
[REDACTED], and has agreed to pay 
[REDACTED]. The [REDACTED] ratio 
reduces to [REDACTED], implying a 
TCC ([REDACTED]) of [REDACTED]%. 
The [REDACTED] ratio reduces to 
[REDACTED], implying a TCC 
([REDACTED]) of [REDACTED]%. 


Third, I look at the effective rates paid 
by Spotify, the largest interactive 
streaming service in terms of in terms of 
the number of subscriber-months and 
the number of plays. See Marx WRT 
¶ ¶ 37–38 & Figs. 8 & 9. Under the 
current rate structure, as noted supra, 
[REDACTED] 316 [REDACTED]. 


Continuing with a consideration of 
Spotify’s rates paid under the existing 
rate structure, [REDACTED]. 


[REDACTED]. The average rate is 
relevant in this proceeding because, as 
discussed supra, Spotify’s two tiers are 
interrelated, in that the ‘‘freemium’’ 
model construes ad-supported listeners 
as a pool of potential converts to the 
subscription tier, even as they generate 
(indirectly) advertising revenue that 
converts to royalties for the Copyright 
Owners under the TCC prong. 


Fourth, leaving the Spotify rates, I 
note that direct deals identified in the 
record reflect rates in the present 
regulations (as Dr. Eisenach noted, 
albeit he minimized the importance of 
those direct agreements). Also, the 
direct agreements contain additional 
terms that make them relatively 
uncertain benchmarks. For example, 
although Google’s direct deals include 
rates that reflect the statutory rate— 
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317 [REDACTED]. 


[REDACTED]. Leonard AWDT ¶ ¶ 53– 
54.317 Also, its direct deals omit the 
Mechanical Floor, id., which, as noted 
supra, [REDACTED]. 


[REDACTED] pays [REDACTED] 
royalties equal to [REDACTED] for its 
bundled subscription services which, 
after subtracting an [REDACTED]% 
performance royalty, equals a 
mechanical royalty of [REDACTED] % 
of [REDACTED]. Leonard AWDT ¶ 64. 
[REDACTED]. 


Apple pays [REDACTED]. Wheeler 
WDT ¶ 10. [REDACTED]. See Eisenach 
WDT ¶ 10 (‘‘[A]s a matter of economics 
the Section 115 license operates as a 
ceiling but not a floor on Section 115 
royalties.’’). 


Based on the foregoing evidence 
regarding rates, I find that the existing 
rate structure is generating effective 
percent-of-revenue rates in the manner 
in which it was intended. The 10.5% 
headline rate is exceeded by the rates 
paid by [REDACTED], even as the 
effective per play rates that generate 
those percentages are lower. The rates 
actually paid and the rates under the 
2012 benchmark are also consistent 
with the benchmark rates arising from 
the benchmark analyses undertaken by 
Dr. Eisenach that I find to be sufficiently 
comparable, particularly with regard to 
the TCC prong. The clustering of the 
effective percent of revenue rates in this 
regard indicates that the price 
discriminatory aspects of the existing 
structure allow for the growth of 
revenue, as the interactive streaming 
services ‘‘exploit the demand curve’’ by 
offering tiers of service that appeal to 
the budget constraints and the 
preferences of the segmented 
marketplace. The fact that a wide array 
of products with different 
characteristics at different price points 
has monetized usage, such that some 
effective actual rates exceed the 10.5% 
‘‘headline’’ rate, is testament to the 
mutual benefits of the existing rates. 


As noted supra, this finding does not 
mean that there might not be better 
ways to monetize demand, and I do not 
suggest that the record permits me (or 
the majority) to identify appropriate 
rates with mathematical precision. 
However, as the D.C. Circuit has held, 
and as noted supra, our rate-setting is an 
intensely practical affair, and 
mathematical precision is not possible. 
Nat’l Cable Television Ass’n, 724 F.2d at 
182. Moreover, the Judges are 
constrained: We must choose among the 
rates and structures proposed by the 
parties, or reasonably ascertainable from 
the evidence, through an evidentiary 
process that the parties were permitted 


to consider, challenge and rebut at the 
hearing. What the Judges cannot do is 
attempt to cobble together elements of 
different proposals (the majority’s 
‘‘Frankenstein’s Monster’’ approach, as 
characterized by Copyright Owners) 
without evidence as to how those 
combined elements would impact the 
industry and its participants. 


VI. SUBPART C: APPLYING THE 2012 
BENCHMARK 


The parties’ negotiations in 
Phonorecords II that culminated in the 
2012 settlement focused more intensely 
on the rates that would apply to new 
service types, including cloud locker 
services, that would ultimately be 
embodied in subpart C of 37 CFR part 
385. Parness WDT ¶ 13; Levine WDT 
¶ ¶ 38–39; Israelite WDT ¶ ¶ 28–30. In 
fact, the subpart C negotiations that 
created five new service categories were 
quite protracted, the subject of a 
negotiation over more than one year. 
3/29/17 Tr. 3652–55 (Israelite). 
Moreover, in this protracted give-and- 
take, the NMPA rejected some categories 
proposed by the services, while others 
were accepted and became part of 
subpart C. Id. at 3654- 56. 


In setting these rates—rather than 
developing a new royalty structure for 
these service types—the parties 
ultimately agreed on a structure for 
subpart C that resembled the subpart B 
structure, adopting a headline 
percentage of revenue royalty rate and 
per-subscriber and TCC minima. 
Parness WDT ¶ 14; see also 37 CFR 
385.22. As with the bundling 
negotiations relating to subpart B, the 
parties negotiated and created a bundled 
service category under subpart C (with 
certain adjustments to the definition of 
‘‘revenue.’’) 3/8/17 Tr. 161–64 (Levine); 
37 CFR 385.21. Not only are these 
provisions the default statutory terms, 
but publishers and service also 
incorporate these rates and terms in 
their direct licenses. See Leonard 
AWDT ¶ ¶ 54, 58, 67, 69. 


Copyright Owners now urge the 
elimination of these subpart C 
provisions. They note that, although the 
Services had been very interested in 
locker services (a large focus of subpart 
C) during the 2012 negotiations, locker 
services have decreased in popularity 
and significance, and have largely 
disappeared. They explain this 
phenomenon as linked to the transition 
by listeners from ownership to access 
models, rendering functionally 
unimportant a listener’s access to his or 
her own libraries as stored in a cloud 
locker. In fact, Copyright Owners point 
out that the Services’ own witnesses 
have acknowledged this decrease in the 


popularity of lockers. 3/8/17 Tr. 159– 
160 (Levine); 3/16/17 Tr. 1458–1461 
(Mirchandani) ([REDACTED]); 
Mirchandani WDT ¶ 33 ([REDACTED]), 
Copyright Owners further note that this 
fall in popularity is reflected in the fact 
that neither Spotify nor Pandora offers 
either a purchased content or a paid 
locker service. They note that Apple, 
which at one time offered a paid locker 
service, has abandoned that product, but 
still offers a purchased content locker 
service (perhaps a function of its market 
share of previous listener purchases of 
digital downloads from its iTunes 
Store). 3/22/17 Tr. 2523 (Dorn). 


Copyright Owners also note that the 
Services’ subpart C arguments suffer 
from the same defect as their subpart B 
arguments: they have not provided any 
evidence explaining the basis for any of 
the rates or terms contained in . . . 
subpart C . . . . of the statute. 
CORPFF–JS at p.2. 


In opposition, the Services argue that 
Copyright Owners do not point to any 
evidence to show that locker services 
have completely ‘‘disappeared.’’ Rather, 
they note that Apple and Amazon 
continue to offer locker services. Joyce 
WDT ¶ 5; Mirchandani WDT ¶ ¶ 16–17. 
In this regard, Apple notes that each 
service in this proceeding that sells 
downloads also offers locker services. 
See 3/22/17 Tr. 2523–25 (Dorn); 
Ramaprasad WDT, Table 3. The Services 
also note that Copyright Owners are 
seeking rates for subpart C products that 
are substantially higher than present 
rates. See Joyce WDT ¶ 19. 


More generally, the Services urge the 
Judges to use the subpart C rate 
structure as the benchmark for rates in 
the forthcoming period for the same 
reasons as they urge the use of the 
subpart B benchmarks a an appropriate 
benchmark. That is, the 2012 subpart C 
benchmarks were negotiated by the 
same parties, covering the same rights 
over a relatively contemporaneous 
period, and the economic circumstances 
are sufficiently similar. Amazon 
characterizes the ‘‘[t]he existing . . . 
Subpart C service categories and rate 
structures [as] represent[ing] the 
collective efforts of industry 
participants . . ., including [a] 
proceeding[] before the [Judges] which 
were resolved by a negotiated settlement 
agreement among the participants many 
of whom are also participants in this 
proceeding.’’ Mirchandani WDT ¶ ¶ 58– 
62. Moreover, several of the listed 
services already provided (or had plans 
to provide) subpart C services in 2012, 
underscoring the relevance of the 
negotiated settlement. See 3/18/17 Tr. 
157–158 (Levine) (discussing Google’s 
plans to launch a . . . locker service in 
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318 Once again, separate and apart from the 
usefulness of the 2012 benchmark structure and 
rates as benchmark evidence, the existing rate 
structure and rates, which embody the 2012 
settlement, serve as a default rate structure and set 
of rates, because the other evidence in the record 
does not support an alternative approach. See Music 
Choice, supra. 


319 Thus, the Judges reject Copyright Owners’ 
argument that the first three itemized section 
801(b)(1) factors per se reflect the same forces that 
shape the rate set in the marketplace. See 4/4/17 Tr. 
4589, 4666 (Eisenach). The Services also challenge 
Dr. Eisenach’s assertion that he believes that the 
first three itemized factors reflect market forces, 
based on his prior writings and testimony, a charge 
that he persuasively denies. Compare SJRCOPFF at 
p.5 with 4/4/17 Tr. 4676–79 (Eisenach). I find this 
dustup to be irrelevant to their objective analysis of 
the itemized 801(b)(1) factors. 


the period of Phonorecords II 
negotiations); Mirchandani WDT ¶ 16 
(discussing launch of Amazon locker 
service in mid-2012). 


The Services also criticize the 
application of Copyright Owners’ 
greater-of approach in the subpart C 
context as absurd. They claim that 
under Copyright Owners’ proposal, 
licensors would receive $0.091 for each 
download of a copy from a purchased 
content locker, and at least $1.06 per- 
month for each month that a listener 
facilitates a copy in order to accesses the 
track via that locker, because. This 
would be absurd, according to the 
Services, because the separate copy is 
the basis for the royalty payments that 
Copyright Owners had already received 
when the listener originally purchased 
the product. Mirchandani WRT ¶ 47. 
Adding to this criticism, Apple 
emphasizes that Copyright Owners fail 
to mention that: (1) all purchased 
content locker services are free by 
definition, pursuant 37 CFR 385.21; and 
(2) some locker service streams originate 
from private copies of songs that are not 
streamed content from a central service 
(see 3/13/17 Tr. 829–830 (Joyce). 


On balance, I find that the subpart C 
rate structure has the same attributes of 
a useful benchmark as does the subpart 
B rate structure. The categories of 
parties were the same, the rights are the 
same and the agreement is relatively 
contemporaneous. I do not find that the 
lack of popularity of the subpart C 
configurations cuts against the use of 
the 2012 rate structure as a benchmark. 
If the subpart C categories wither in the 
marketplace, the impact of this rate 
structure will be of little importance. 
But if these lockers, bundles and other 
offerings grow in popularity, the relative 
strength of this benchmark will be 
preferable to the ‘‘greater of’’ 
formulation proposed by Copyright 
Owners. 


In that regard, Copyright Owners’ rate 
structure proposal for subpart C 
(identical to its proposal for subpart B) 
is rejected for the same reasons as it was 
rejected for subpart B, and those 
criticisms are incorporated into this 
section. Further, locker services are 
distinguishable from other products. 
Musical works embodied in the sound 
recordings that have already been 
purchased have a value that is reflected 
in the sale through another distribution 
channel. It would be anomalous to 
apply the same rate structure to the right 
of a service to obtain a copy so that the 
downstream customer could store or 
access that which he or she already 
owns. I find that the parties’ prior arm’s 
length negotiations of the subpart C 
structure better reflects their 


understanding of the different use 
values implicated by subpart B and the 
locker services identified in subpart 
C.318 


VII. THE FOUR ITEMIZED FACTORS 
IN SECTION 801(b) 


The four itemized factors set forth in 
section 801(b)(1) require the Judges to 
exercise ‘‘legislative discretion’’ in 
making independent policy 
determinations that balance the interests 
of copyright owners and users.’’ 
SoundExchange, Inc. v. Librarian of 
Cong., 571 F.3d 1220, 1224 (DC Cir. 
2009); see also RIAA v. CRT, 662 F.2d 
1, 8–9 (D.C. Cir. 1981) (analyzing 
identical factors applied by predecessor 
rate-setting body and holding that the 
statutory policy objectives of 801(b)(1) 
‘‘invite the [Board] to exercise a 
legislative discretion in determining 
copyright policy in order to achieve an 
equitable division of music industry 
profits between the copyright owners 
and users’’). 


The four factors ‘‘pull in opposing 
directions,’’ leading to a ‘‘range of 
reasonable royalty rates that would 
serve all these objectives adequately but 
to differing degrees.’’ Recording Indus. 
Ass’n of Am. v. Copyright Royalty 
Tribunal, 662 F.2d 1, 9 (D.C. Cir. 1981) 
(‘‘Phonorecords 1981 Appeal’’) 
(citations omitted). Certain factors 
require determinations ‘‘of a judgmental 
or predictive nature,’’ while others call 
for a broad fairness inquiry. Id. at 8 
(citations & quotations omitted). 
Accordingly, the Judges are ‘‘free to 
choose’’ within the range of reasonable 
rates . . . within a ‘zone of 
reasonableness.’ ’’ Id. at 9 (citations 
omitted). 


Further, as explained at note 205 (and 
the accompanying text) supra, the 
‘‘reasonableness’’ analysis can be 
undertaken as an initial step, followed 
by consideration of the four itemized 
factors, or the four-factor analysis can be 
undertaken as part of the 
‘‘reasonableness’’ analysis. I have 
followed what I understand to be the 
more conventional approach in 
proceedings applying the section 
801(b)(1) standards by essentially 
undertaking the former approach. 
However, my following consideration of 
the four itemized section 801(b)(1) 
factors also provides further support for 


the findings identifying the reasonable 
rate structure and rates. 


A. The Relationship of the Four 
Itemized Factors to the Market Rate 


The D.C. Circuit recently reiterated 
the relationship between the 801(b) 
standard and market-based rates by 
contrasting that standard with the 
willing buyer/willing-seller standard set 
forth in 17 U.S.C. 114(f)(2)(B). The court 
noted that the two standards are 
distinguishable by the fact that, unlike 
section 114(f)(2)(B), section 801(b)(1) 
does not focus in the same manner as 
rates that would be set in a marketplace. 
SoundExchange, Inc. v. Muzak LLC, 854 
F.3d 713, 715 (D.C. Cir. 2017). 


However, to the extent that market 
factors may implicitly address any (or 
all) of the four itemized factors, the 
reasonable, market-based rates may 
remain unadjusted, And, if the evidence 
suggest that the market-based rates fail 
to account for any (or all) of these four 
itemized factors, the Judges will adjust 
the reasonable, market-based rate 
appropriately. See SDARS I, supra at 
4094 (applying the same itemized 
factors and holding that ‘‘[t]he ultimate 
question is whether it is necessary to 
adjust the result indicated by 
marketplace evidence in order to 
achieve th[e] policy objective.’’).319 


B. Factor A: Maximizing the 
Availability of Creative Works to the 
Public 


1. Introduction 
Factor A provides that rates and terms 


should be determined to ‘‘maximize the 
availability of creative works to the 
public.’’ 17 U.S.C. 801(b)(1)(A). Of 
particular importance, this provision 
unambiguously links the upstream rates 
and terms that the Judges are setting 
with the downstream market, in which 
‘‘the public’’ is listening to sound 
recordings that embody musical works. 


In a prior Determination, the Judges 
made a general statement, attributed to 
an expert economic witness, Dr. Janusz 
Ordover, in SDARS I, that ‘‘[w]e agree 
with Dr. Ordover that ‘voluntary 
transactions between buyers and sellers 
as mediated by the market are the most 
effective way to implement efficient 
allocations of societal resources.’ 
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320 I recount Professor Ordover’s testimony to 
provide the context for the snapshot of his 
testimony excerpted and relied on in SDARS I. I do 
not rely on Professor Ordover’s testimony in 
deciding any factual issues in this proceeding. 


321 To estimate the different values (elasticities) 
within a distribution channel, Professor Ordover 


found ‘‘highly informative’’ the ‘‘survey data and 
results’’ obtained by a testifying survey expert, id. 
at 23—just as I find informative the results of the 
Klein Survey. 


322 To be clear, this static ‘‘harm’’ is hardly 
conclusive evidence that such market power is 
actually harmful, or even inefficient, on balance, in 
a dynamic sense. A monopoly may be more 
efficient in reducing unit costs because of, inter 
alia, necessary scale (such as a natural monopoly) 
or because of superior production techniques. 


Ordover WDT at 11.’’ SDARS I, 73 FR 
at 4094. However, as the discussion of 
the economics of this market, supra, 
should make plain, I do not agree that 
such a broad statement captures all the 
economic realities of the market. In fact, 
Professor Ordover’s full testimony in 
SDARS I clearly demonstrates that he 
fully appreciates the particular aspects 
of the economics of the markets at issue, 
including the aspects relevant to Factor 
A. More fully, Professor Ordover 
testified as follows in SDARS I: 320 


Unimpeded market transactions promote 
economic efficiency and lead to supply and 
demand decisions that maximize society’s 
economic welfare. [I]n the special case of 
markets for sound recordings and other 
intellectual property . . . the incremental 
cost of serving any single user is very low 
relative to the initial cost of creation, and use 
by any single user does not diminish the 
availability of the content to others. . . . [T]o 
account for these differences, pricing in these 
markets should be based on the underlying 
value of the product to the buyer. 


. . . 
The solutions to this policy problem focus 


on an oft-noted tension in the pricing of 
intellectual property between static and 
dynamic efficiency. . . . [E]conomists have 
. . . a clear answer . . . provided by so 
called second-best . . . pricing.’’ . . . The 
rule is that those customers—be they final 
users or intermediate customers (such as the 
SDARS, for example)—whose demand for the 
product (content) is inelastic should pay a 
higher markup above the marginal cost of 
serving them, and those whose demands are 
elastic should pay a lower markup. . . . 
Since elasticity of demand is related to 
‘‘willingness to pay’’ [WTP] [so] users or 
usages with a high [WTP] . . . should be 
required to contribute the most (per unit of 
usage). . . . [T]his principle assures that the 
greatest number of consumers will be able to 
benefit from use of a product . . . . [‘‘V]alue- 
based pricing’’ . . . provides the correct 
incentives for producers of content insofar as 
it ensures that overall revenues from all 
sources recoup the costs of creating the 
content in the first place. 


Ordover WDT at 4, 16–18 (emphasis 
added). Professor Ordover then noted 
the same upstream/downstream link 
that I have identified in this proceeding: 
[I]t is important to note that demand for 
music content by the SDARS [or any 
distribution channel] is a ‘‘derived demand’’ 
in the sense that it flows from consumers’ 
demand for the service as a distribution 
channel for music. . . . [T]he SDARS’ [or any 
distribution channel’s] [WTP] content owner 
is inextricably linked to consumers’ [WTP] 
for the . . . service . . . . 


Id. at 18–19 (emphasis added).321 


2. The Services’ Position 


On behalf of the Services, Professor 
Marx approaches Factor A in a manner 
that is at once novel (for these 
proceedings) yet consistent with 
fundamental and relevant economic 
principles. Specifically, she asserts that 
maximization of the availability of 
musical works (embodied in sound 
recordings) to the public, through 
interactive streaming, requires that the 
combined ‘‘producer surplus’’ and 
‘‘consumer surplus’’ be maximized, 
because that leads to listening by all 
segments of the public regardless of 
their WTP. To understand Professor 
Marx’s analysis, the economic 
terminology on which she relies needs 
a brief explanation. 


The ‘‘producer surplus’’ is ‘‘the 
amount by which the total revenue 
received by a firm for units of its 
product exceeds the total marginal cost. 
. . .’’ A Schotter, Microeconomics: A 
Modern Approach at 389 (2009). The 
‘‘consumer’ surplus’’ is ‘‘[t]he difference 
between what the consumer would be 
willing [and able] to pay and what the 
consumer actually has to pay.’’ 
Mansfield & Yohe, supra, at 93. When 
a perfectly competitive market is in 
equilibrium (or tending that way) ‘‘the 
sum of consumer surplus . . . and 
producer surplus . . . is maximized.’’ 
Schotter, supra, at 420. By contrast, if a 
market is not perfectly competitive 
because the sellers have some degree of 
market power, and the level of output is 
somewhat restricted, producer surplus 
increases relative to consumer surplus— 
with a portion of the overall surplus 
redistributed to producers/sellers. 
Another portion is lost as ‘‘a pure 
‘deadweight’ loss . . . the principal 
measure of the allocation of harm’’ 
arising from the exercise of market 
power. Mansfield & Yohe, supra, at 499. 
See also Schotter, supra, at 398 (setting 
forth the accepted definition of 
‘‘deadweight loss’’ as ‘‘[t]he dollar 
measure of the loss that society suffers 
when units of a good whose marginal 
social benefits exceed the marginal 
social cost of providing them are not 
produced because of the profit- 
maximizing motives of the firm 
involved.’’).322 


As the foregoing definitions imply, 
the two surpluses may be measured by 
reference to a single equilibrium price. 
However, when sellers are able to price 
discriminate, they enlarge the total 
value of the combined surpluses, 
diminish the ‘‘deadweight loss’’ and 
appropriate for themselves the larger, 
combined surplus. See Varian, supra at 
465 (With price discrimination, ‘‘[j]ust 
as in the case of a competitive market, 
the sum of producer’s and consumer’s 
surplus is maximized [but with] the 
producer . . . getting the entire surplus 
generated in the market. . . .’’). In fact, 
price discrimination is ubiquitous in the 
marketplace. See Baumol, Regulation 
Misread by Misread Theory, supra. 


Professor Marx marshals these 
microeconomic principles, Marx WDT 
¶ ¶ 119–122, to explain why the 2012 
rate structure tends to incentivize and 
support the maximization of musical 
works available to the public under 
Factor A. Id. ¶ ¶ 123–133. As she 
testified: 


[H]aving different means of price 
discrimination is going to allow greater 
efficiency to be achieved [i]f we have a way 
for low willingness to pay consumers to 
access music, for example, student discounts, 
family discounts or ad-supported streaming, 
where low-willingness-to-pay consumers can 
still access music in a way that still allows 
some monetization of that provision of that 
service. 


3/20/17 Tr. 1894–95 (Marx) (emphasis 
added). See also Marx WDT ¶ 12 (‘‘An 
economic interpretation of [F]actor A is 
that the royalty structure should 
‘‘maximize the pie’’ of total producer 
and consumer surplus. . . .’’). 


More granularly, Professor Marx 
explained why the price discriminatory 
rate structure is superior to a per play 
model in maximizing the availability of 
musical works to the public: 


The subscription model provides an 
efficiency benefit because the price of a play 
is equal to the marginal cost of roughly 
zero—a subscriber faces the true marginal 
cost of playing a song over the internet and 
thus consumes music at the efficient level. 
When subscribers face a per-play royalty cost 
of zero, interactive streaming services have 
the appropriate incentive to encourage music 
listening at the margin. 


In contrast, if interactive streaming services 
faced a positive per-play royalty cost, they 
would have a diminished incentive to attract 
and retain high-use consumers, the very type 
of consumers who create the most social 
surplus through their listening. They would 
also have an incentive to discourage music 
listening among the high-use consumers they 
retain. The higher the level of per-play 
royalties is, the more this incentive might 
affect the behavior of interactive streaming 
services. 
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323 With regard to Factor A as it relates to 
Copyright Owners’ proposal, Professor Hubbard 
also notes the supply-side ‘‘Cournot Complements’’ 
problem created by Copyright Owners’ reliance on 
the unregulated sound recording market. This is a 
problem because rates in such a ‘‘must have’’ 
unregulated market can be even higher than 
monopoly rates, thereby depressing the quantity 
supplied—contrary to a goal of maximizing the 
availability of musical works. See 4/7/17 Tr. 5532 
(Hubbard). 


Id. ¶ ¶ 130–131 and n.135 (emphasis 
added) 323 


Although Professor Marx’s analysis is 
based on an understanding that 
maximizing the availability of musical 
works is a function of incentives to 
distributors and a function of 
downstream demand characteristics, she 
notes that the variable, percent-of-rate 
based rate structure is consistent with 
agreements in the unregulated upstream 
market, where record companies license 
sound recordings to these same 
interactive streaming services. In that 
regard, she notes: 


Ironically, given the preference of . . . 
Copyright Owners’ economists for market 
outcomes in this context, they support a 
proposal that would tend to [REDACTED], 
which the unregulated sound recording side 
of the market has facilitated. Their proposal 
would also completely do away with 
percentage-of-revenue rates that form a key 
part of unregulated rates negotiated between 
music labels and interactive streaming 
services. 


Marx WRT ¶ 84 (emphasis added). 
Beyond these theoretical arguments, 


Dr. Leonard notes that this is the basic 
rate structure that has existed for two 
rate periods, and there is no evidence 
that the songwriters as a group have 
diminished their supply of musical 
works to the public. In fact, he notes 
that the music publishing sector has 
been profitable throughout the present 
rate period. 3/15/17 Tr. 1120 (Leonard). 
I understand this point—particularly in 
the context of Factor A—to indicate that 
there has been and will continue to be 
a growing supply of musical works 
available to the public, because 
profitability is a market signal for the 
entry of new resources and supply. See 
generally Varian, supra at 416 (‘‘[I]f a 
firm is making profits we would expect 
entry to occur.’’). 


3. Copyright Owners’ Position 
Copyright Owners, principally 


through the rebuttal testimony of 
Professor Watt, argue that Professor 
Marx has made a fundamental error in 
equating the maximizing of availability 
of musical works with a maximization 
of the sum of the producer and 
consumer surplus. Watt WRT ¶ 10. 
According to Professor Watt: ‘‘A better 
understanding of criterion A is that the 


royalty payments should ensure that a 
plentiful supply of works is forthcoming 
into the future. . . .’’ Id. To accomplish 
that end, Professor Watt argues the rates 
should be set so as to ensure that 
‘‘creators are given the correct 
incentives to continue to create and 
make available valuable works.’’ Id. 


Further, Professor Watt argues that 
even if the rates and rate structure are 
designed to maximize the consumer and 
producer surplus, such maximization 
would not inform the Judges as to 
whether that result satisfies Factor A. 
Rather, according to Professor Watt: 


In effect, a royalty structure is simply a 
way in which producer surplus, once 
created, is shared between the interactive 
streaming firms and the copyright holders, 
but in and of itself, the structure does not 
determine the size of either producer or 
consumer surplus. Consumer surplus and 
producer surplus are both entirely 
determined by the interplay of the demand 
curve for the product in question (here, 
interactive music streaming) and the way the 
product is priced by the interactive streaming 
industry to its consumers. That is, regardless 
of the structure of the royalty payments, the 
‘‘size of the pie’’ is determined by the 
unilateral decisions made by interactive 
streaming firms about their pricing to 
consumers. 


Watt WRT ¶ 11. 
Professor Watt also attempts to de- 


couple the upstream and downstream 
rate structures by analogizing interactive 
streaming to a retail restaurant offering 
of an ‘‘all you can eat buffet.’’ There, 
restaurants pay a positive per unit price 
for inputs of food offered at the buffet, 
yet still—according to Professor Watt— 
charge a single price for unlimited 
access to the buffet. (Professor Watt does 
not provide any evidence of how buffet 
restaurants in fact make pricing 
decisions.) Thus, he concludes that a 
retailer, such as an interactive streaming 
service or a buffet restaurant, can pay 
for inputs (musical works or food) per- 
unit while still charging an up-front 
access fee ($9.99 per monthly 
subscription or $9.99 for a buffet meal). 
By this analogy, Professor Watt purports 
to demonstrate that interactive 
streaming services do not require non- 
unit royalty rates to serve their 
downstream listeners. Id. ¶ 12. 


Professor Watt further notes that 
Spotify is not accurate when it claims 
that listeners to its ad-supported service 
do not pay a marginal positive price. He 
notes that listening to advertising that 
interrupts the music imposes a time- 
related/annoyance cost that the listeners 
must accept. This suggests to Professor 
Watt that per-unit pricing (at least in a 
non-monetary manner) indeed is 
possible downstream. Id. ¶ 13. 
(However, to the extent the advertising 


is informative, especially when it is 
targeted to specific listeners, it is not 
clear from the record that such 
‘‘interruptions’’ would constitute a pure 
cost. See Phillips WDT ¶ 33 (noting the 
ability of streaming services to ‘‘deliver 
extremely targeted advertising to 
particular audiences.’’)). 


Further, Professor Watt opines that 
any positive marginal cost pricing of 
songs by interactive streaming services 
on subscription plans necessarily would 
be offset by a reduction in the up-front 
subscription price. He further suggests 
that this consequence would not 
necessarily be deleterious for the 
streaming service because ‘‘[w]ith the 
reduction in the fixed fee (along with 
the positive per-unit price), it becomes 
entirely possible that consumers who 
were not initially in the market now 
find it to be in their interests to join the 
market, consuming positive amounts of 
streamed music where previously they 
consumed none.’’ Id. ¶ 15. 


In their affirmative case regarding 
Factor A, Copyright Owners argue that 
‘‘availability maximization’’ should be 
considered through the lens of the 
creators, who seek high rates as a signal 
to spur creation, and would see low 
rates as a disincentive. In particular, 
another of Copyright Owners’ expert 
economic witnesses, Professor Rysman, 
testified, in colloquy with the Judges, 
that the importance of price-signaling 
was so paramount that even a 
hypothetical outlandish royalty would 
induce creators to maximize 
availability: 


THE JUDGES: So if all the available music 
was available on streaming services and the 
subscription price was $10,000 a month, that 
would be equally available as it would on an 
ad-supported service? 


PROFESSOR RYSMAN: That’s how I read 
availability. . . . I think that would raise 
questions in the other factors, but as I read 
availability, that would still satisfy 
availability. 


4/3/17 Tr. 4397 (Rysman). 


4. Analysis and Findings 
For several reasons, I find that 


Professor Marx’s analysis of how a price 
discriminatory model maximizes 
availability is correct. 


First, the rationale for price 
discrimination is two-fold; not only 
does it serve low WTP listeners, but it 
also serves copyright owners, by 
incentivizing interactive streaming 
services to increase the total revenue 
that the price discriminating licensor 
can obtain. Any seller or licensor would 
prefer to maximize its revenue, and a 
rate structure that will effect such 
maximization thus would be the best 
structural inducement. Moreover, for 
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324 This point appears to raise a question: How 
could Copyright Owners and their economic 
experts argue against a rate structure that inures to 
their benefit as well? The answer is: They do not. 
As stated supra, they advocate for a rate set under 
the bargaining room theory, through which 
mutually beneficial rate structures can still be 
negotiated, but not subject to the ‘‘reasonable rate’’ 
and itemized factor analysis required by law. In 
those negotiations, as Dr. Eisenach candidly 
acknowledged, Copyright Owners would have a 
different threat point to use in order to obtain better 
rates and terms. 4/4/17 Tr.4845–46 (Eisenach). 


325 This point is reminiscent of an old joke from 
the era of the Great Depression. A poor boy is 
selling Apples on the street corner for a price of $1 
million per apple. A man approaches and asks the 
boy: ‘‘How many apples do you expect to sell at that 
price?’’ To which the boy responds: ‘‘Well, I only 
have to sell one!’’ 


326 On a technical economic level, perhaps 
beyond the material in a prototypical ‘‘Economics 
101’’ course, a party with market power, whether 
a monopolist or otherwise, is not subject to a supply 
curve, because a supply curve depicts how much 
supply would be forthcoming at given prices, 
whereas a firm with any pricing power can 
influence both price and quantity. See Krugman & 
Wells, supra, at 368 (‘‘[M]onopolists don’t have 
supply curves . . . [A] monopolist . . . does not 
take the price as a given; it chooses a profit 
maximizing quantity, taking into account its own 
ability to influence the price.’’). Oligopolists act 
similarly, but their influence on price is 
complicated by their predictions of, and reactions 
to, the pricing and production decisions of their 
oligopolistic competitors. See Nicholson & Snyder, 
supra, at 521 (‘‘[I]n an oligopoly . . . prices depend 
on how aggressively firms compete, which in turn 
depends on which strategic variables firms choose, 


how much information firms have about rivals, and 
how often firms interact with each other in the 
market.’’) In similar fashion, Professor Watt 
acknowledged the presence of a supply curve in 
competitive markets but declined to conclude that 
one exists in the markets at issue here. 3/27/17 Tr. 
3035–36 ([JUDGES]: ‘‘Is there a supply curve in the 
market?’’ [PROFESSOR WATT]: ‘‘[T]hat’s a hard 
question to answer. . . . [C]learly . . . economic 
theory points to certain markets where there is no 
supply curve, per se, and other markets in which 
there would be. Like a perfectly competitive market, 
it’s acceptable that there’s a supply curve. . . . 
[O]once you get into non-perfectly competitive 
output markets . . . it becomes really debatable.’’). 


327 And, again, Copyright Owners are not 
economic naifs. Once more, the bargaining room 
approach is relevant, in connection with the 
foregoing price discrimination analysis. A licensor 
who could segment the market via WTP could 
exploit the demand curve and increase revenues 
above the revenues available in a single-price 
market. Copyright Owners appear to understand 
this point—acknowledging they would bargain 
with licensees if the single-price rate set by the 
Judges was too high. 


328 More particularly, in Web IV, the Judges set 
multiple per-stream noninteractive royalty rates on 
a per-play basis, differentiating among subscription 
services, ad-supported services and educational 
webcasters. These decisions were based on the 
Judges’ understanding of the evidence at the 
hearing. If the parties had presented the Judges with 
evidence in this proceeding that would have 
permitted them to fashion price-discriminatory per- 
play or per user rates, those would have been an 
options for consideration. However, there was 
insufficient evidence to permit me to depart from 
the parties’ proposals in that regard. 


purposes of applying Factor A, a rate 
structure that better increases revenues, 
ceteris paribus, would induce more 
production of musical works, a result 
that Copyright Owners should desire.324 


Second, and by contrast, it would be 
less profitable simply to equate 
‘‘availability’’ with a higher rate. As 
noted supra, any product that is priced 
beyond the WTP of a significant portion 
of the public is unavailable to that 
segment. In this regard, Copyright 
Owners have taken a cramped and 
unrealistic view of such incentives. In 
particular, I disagree with Professor 
Rysman’s assertion that even a $10,000 
per month subscription price would 
increase ‘‘availability.’’ I find that he 
misapprehends the nature of a price 
signal. If the price is so high as to 
eliminate or reduce total revenue to 
creators, in no way will higher rates 
simply induce the supply of creative 
works over time.325 Indeed, even 
monopolists do not seek the highest 
price possible, but rather seek to 
maximize profits. See Mansfield & 
Yohe, supra, at 362–63 (‘‘Monopolies 
maximize profits by producing where 
marginal cost equals marginal 
revenue.’’). Thus, even monopolists— 
who have the most market power—are 
constrained in their pricing by the 
demand curve and the marginal revenue 
it creates.326 Although a higher royalty 


rate might have an immediate 
superficial appeal, if the consequence 
will be lower revenues, the high per- 
play rate would reveal itself as a form 
of fool’s gold.327 


Third, I find that the objective of 
maximizing the availability of musical 
works downstream to the public is 
furthered by an upstream rate structure 
that contains price discriminatory 
characteristics that enhance the ability 
of the interactive streaming services to 
engage in downstream price 
discrimination (‘‘down the demand 
curve,’’ increasing revenue for both 
Copyright Owners and the interactive 
streaming services). That is, as 
recognized by both Professor Marx in 
this proceeding—and Professor Ordover 
in SDARS I—upstream pricing is a 
function of derived demand, and should 
be ‘‘value-based,’’ i.e., discriminating 
among the different values placed on 
streamed music by different segments of 
listeners. 


Fourth, I find that Professors Watt and 
Marx are talking past each other 
regarding price discrimination. 
Professor Watt argues that a percent-of- 
revenue based upstream royalty 
structure is not necessary in order for 
the streaming services to price 
discriminate downstream. However, I 
understand Professor Marx to be 
asserting not that a percent-of-revenue 
royalty structure is a necessary 
condition for downstream price 
discrimination, but rather that some 
form of price discrimination is 
appropriate, and that a discriminatory 
percent-of-revenue royalty structure will 
better align the upstream and 
downstream incentives, thus 
maximizing the availability of musical 
works downstream. A single upstream 
price for musical works would tend to 
make price discrimination downstream 


more difficult, because (as noted by 
Professor Marx and Professor Ordover in 
SDARS I) upstream demand is derived 
from downstream demand. 


To be clear, I do agree with Professor 
Watt that percent-of-revenue pricing is 
not necessary to facilitate price 
discrimination downstream. Indeed, in 
Web IV, the Judges adopted multi-tier 
upstream per-play pricing, not percent- 
of-revenue pricing, to reflect variable 
WTP downstream. But here, Copyright 
Owners have not proposed multiple-tier 
per unit pricing, and nothing in the 
record indicates how the Judges could 
mold Copyright Owners’ per- play rate 
into multiple, discriminatory rates. The 
only rate structure proposed in this 
proceeding that promotes such 
efficiencies is the existing rate structure. 
Because the Judges remain subject to 
(and bounded by) the evidence adduced 
at the hearing, they have before them 
only one rate structure that promotes 
and reflects the downstream market’s 
need for price discrimination to 
promote the availability of musical 
works to the public.328 


In this regard, Pandora notes the 
challenges of operating a business that 
has fixed revenues per customer but 
variable cost. Herring WRT ¶ 17. 
Copyright Owners did not provide 
sufficient evidence that their proposed 
per unit royalty rate would better 
accommodate such risks. Instead, as 
noted supra, Copyright Owners rely on 
an analogy; Professor Watt’s comparison 
of the streaming industry to the buffet 
restaurant industry, in which he 
assumed input suppliers did not charge 
based on a percent of revenue. However, 
Professor Watt admitted that his 
testimony in this regard was ‘‘pure 
observation,’’ and that he has never 
consulted for a buffet restaurant and has 
never performed any economic analysis 
of the business strategies of buffet 
restaurants. 3/27/17 Tr. 3173–74 (Watt). 
I note one particular difference between 
a foodstuff input to a buffet restaurant 
and a musical stream input to an 
interactive service: the foodstuff is a 
private good, rivalrous in consumption, 
i.e., with a positive marginal cost, 
whereas the copy of the musical work 
is non-rivalrous, i.e., with a zero 
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329 And shift some consumer surplus to the 
producers, which is the point of price 
discrimination from the perspective of the seller. 


330 Indeed, the enhancement of efficiency and the 
increase in profits (with the attendant signal to 
producers) is at the essence of price discrimination. 
See Nicholson & Snyder, supra, at 507 (when 
sellers’ price discrimination leads to an increase in 
total output it is ‘‘allocatively superior’’). 


331 Professor Watt notes that Spotify has engaged 
in a non-monetary version of this strategy, offering 
an ad-supported service with no up-front 
subscription price but a non-monetary ‘‘fee’’ in the 
form of burdensome advertising. Watt WRT ¶ 15. 
However, as noted supra, it is not necessarily 
correct to equate listening to advertising with a 
monetary cost, because some advertising is 
valuable, especially more targeted advertising (why 
else would advertisers pay to advertise?) and non- 
monetary costs may be quite de minimis for an 
appreciable segment of the public. In any event, the 
business of identifying consumer preferences in 
order to establish the appropriate mix of up-front 
fees and per-play ‘‘costs’’ is the specialized business 
activity of the interactive streaming services, so any 
change in rate structure that is premised on an 
assumption that market demand and the 
availability of musical works can be equally or 
better served via a different rate structure needs to 
be supported by additional record evidence. 


332 The Majority Opinion finds that its significant 
increase in rates is necessary to provide sufficient 
income to songwriters and, thereby incentivize 
songwriting which will make more musical works 
‘‘available’’ to the public. In this regard, the 
majority has made the same mistake as Professor 
Rysman, confusing higher prices with increased 
revenues. The majority has collapsed the existing 
price discriminatory rate structure into a single 
greater-of structure, based on two revenue prongs. 
(which I acknowledge to be a ‘‘blunt’’ price 
discriminatory tool, compared with the richer price 
discrimination in the 2012 rate structure that has 
worked successfully).The majority’s approach fails 
to address two problems: (1) what is the evidence 
as to the elasticity of demand that makes them 
confidence that their 44% increase in rates will 
bring forth additional revenue to songwriters? (That 
is, what would be the corresponding decrease in 
quantity demanded?); and (2) with the TCC rate 
uncapped, how can the majority conclude that 
sound recording companies will not seek to 
preserve their share of royalties even as mechanical 
royalties rise under the majority’s approach, leading 
to a spiraling of royalties and a reduction of overall 
quantity demanded that offsets the rate increases? 
(This second problem is a reprise of my broader 
criticism of the majority’s assumption that the 
sound recording companies will docilely accept a 
‘‘Shapley Surrender’’ (to coin a phrase) and accept 
the transfer of tens of millions of dollars of royalties 
from them to music publishers/songwriters, rather 
than attempt to preserve their revenues and take 
that preservation out of the hides of the services, 
Copyright Owners, or both. 


marginal production cost. Because this 
difference is a critical aspect of the 
economics of intellectual property, 
Copyright Owners’ failure to explore 
this distinction precludes judicial 
reliance on their proffered analogy. 


Fifth, I find that Professors Watt and 
Marx are also talking past each other 
with regard to the usefulness of the 
consumer surplus/producer surplus 
approach. Professor Watt claims that the 
development of the surplus is relevant 
only to determine how the surplus will 
be split, as noted supra. See Watt WRT 
¶ 11. Professor Marx takes issue with the 
assertion that the rate structure does not 
determine the size of either producer or 
consumer surplus. I understand 
Professor Marx’s point to be that a 
royalty structure that efficiently 
incentivizes price discrimination will 
enlarge the producer surplus by 
appropriating consumer surplus and 
eliminating deadweight loss,329 
resulting in more surplus that can then 
be allocated between the licensors and 
licensees. Indeed, a close reading of 
Professor Watt’s testimony is not 
inconsistent with this understanding. 
He testified that the rate structure ‘‘in 
and of itself’’ does not determine the 
size of the producer surplus. Rather, he 
testified that producer (and consumer) 
surplus are ‘‘entirely determined by the 
interplay of the [downstream] demand 
curve and the way the product is priced 
[downstream].’’ Id. But Professor Marx’s 
point is that (1) upstream price 
discrimination makes downstream price 
discrimination more efficient; and (2) 
downstream price discrimination (a) 
increases the producer surplus (by 
appropriating consumer surplus and 
eliminating the ‘‘deadweight loss); and 
(b) increases the quantity of musical 
works listened to downstream, i.e., that 
are available to the public at prices 
approximating their WTP. She does not 
state that the rate structure ‘‘in and of 
itself’’ will impact the consumer 
surplus; in fact, her point is that the rate 
structure interacts with the demand 
curve, via price discrimination, to affect 
the size of the producer surplus.330 


Sixth, I am unpersuaded by Professor 
Watt’s argument that a positive per-play 
charge levied downstream would likely 
necessitate a lower subscription price 
that would maximize availability of 
music to the public. Although the point 


is economically logical, the services are 
the market actors who interact with 
listeners and are in the better position 
to gauge consumer demand. It would be 
inappropriate to rely on the opinion of 
Copyright Owners’ expert as to what is 
theoretically possible if the business 
model was changed, or the impact of 
that change on the availability of 
musical works. Indeed, Professor Watt 
could testify only that if the interactive 
streaming services attempted to pass 
through to listeners a per-unit royalty 
via a per-unit downstream charge, it 
would become ‘‘possible’’ that 
consumers who were not initially in the 
market would be induced by the lower 
subscription price to join the market, 
preferring the combination of the lower 
subscription price and the positive per 
play rate to a higher subscription price 
and a lower per play rate. Watt WRT 
¶ 15. However, the net effect of such a 
change is simply speculative. What can 
be said with some assurance is that such 
a change would impose a positive 
marginal cost on the listener for a 
product (the copy of streamed music) 
that has a zero production cost, which 
is inconsistent with static allocative 
efficiency. Also, if the services could 
obtain more revenue by lowering the 
subscription price and charging a per- 
play rate, there is nothing in the record 
to explain why they have not engaged 
in such a strategy on a widespread 
basis.331 


Seventh, although I acknowledge that, 
in response to per-play pricing, the 
services could implement downstream 
usage restrictions, such as listening 
caps, usage-based tiers and overage 
charges (see Rysman WRT 75) such 
steps would not align with the price 
discriminatory model that would best 
serve a listening market with a variable 
WTP. Again, a price discriminatory 
upstream rate structure is appropriate 
not because it is either necessary or the 
only way in which this market can be 
structured, but rather because the record 


indicates it is a rate structure (among all 
the ‘‘second best’’ economic options) 
that has aligned well the characteristics 
of both the upstream and downstream 
markets in a manner that increases the 
availability of musical works ‘‘down the 
demand curve.’’ And once again, I note 
that Copyright Owners and their experts 
are not in the business of attempting to 
market interactive streaming services in 
the downstream market, so their 
‘‘advice’’ as to the beneficial use of 
listening caps, overages and tiered 
subscriptions is simply speculative. See 
[REDACTED]. 


In sum, I am persuaded that Professor 
Marx’s analysis of Factor A is consistent 
with the purpose of that statutory 
objective and sound economic theory. 
An upstream rate structure that contains 
multiple royalties reflective of and 
derived by downstream variable WTP 
will facilitate beneficial price 
discrimination. In turn, such price 
discrimination allows for access to be 
afforded ‘‘down the demand curve,’’ 
making musical works available to more 
members of the public. Accordingly, I 
would not make any adjustment 
pursuant to Factor A.332 


C. Factors B and C: Fair Income and 
Returns and Consideration of the 
Parties’ Relative Roles 


Factor B directs the Judges to set rates 
that ‘‘afford the copyright owner a fair 
return for his or her creative work and 
the copyright user a fair income under 
existing economic conditions.’’ Factor C 
instructs the Judges to weigh ‘‘the 
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333 These dimensions are: ‘‘creative contribution, 
technological contribution, capital investment, cost, 
risk, and contribution to the opening of new 
markets for creative expression and media for their 
communication.’’ Id. 


334 Public utility-style regulation—especially in 
1967 when Mr. Nathan was testifying—was classic 
‘‘rate-of-return’’ regulation. Essentially, the 
regulator would identify the utility’s costs, 
determine the value of invested capital, ascertain an 
appropriate rate of return on such capital, and, 
then, establish the rate (or rates) charged to 
customers (or to different customers), in order to 
provide the utility with revenue that covers its costs 
and provides a ‘‘reasonable rate of return.’’ See 
generally C. Decker, Modern Economic Regulation 
at 104 (2014). 


335 The economic experts for Copyright Owners 
and the Services acknowledge that microeconomic 
principles (pre-Shapley values) do not provide 
insights as to what constitutes ‘‘fairness.’’ See, e.g., 
3/30/17 Tr. 3991 (Gans) (‘‘fairness . . . is not a 
topic that is sitting in an economics textbook 
somewhere.’’); 3/20/17 Tr. 1830 (Marx) (‘‘Fairness 
is not a notion that has a unique definition within 
economics.’’); 1128–29 (Leonard) (‘‘economists . . . 
typically don’t do ‘fair’ ’’); 4/13/17 Tr. 5919 
(Hubbard) (Economists aren’t philosophers. I can’t 
go to the biggest picture meaning of ‘‘fair’’. . . .). 
Rather, economists attempt to identify ex ante 
‘‘fairness’’ by identifying fair processes in the 
workings of and structure of markets and 
bargaining, and in the efficiency of outcomes 
generated by these processes, although their 
understanding of what constitutes a fair ‘‘process’’ 
varies. See, e.g. 3/13/17 Tr. 555 (Katz) (‘‘[T]he most 
useful or practical way of thinking about it here was 
really to focus on whether the process is fair’’ . . . 
[and] a conception that’s often used in economics 
is that a process is fair if it’s . . . competitive or 
the outcome of a competitive market. A competitive 
bargaining process is fair. And so that’s the—the 
central notion of fairness that I used here.’’); 3/15/ 
17 Tr. 1129 (Leonard) (‘‘My concept of fair . . . and 
what I think a lot of economists would say is that 
if you have . . . a negotiation between two parties 
and there are no . . . constraints such as holdup 
. . . and there’s no market power . . . again I 
hesitate to use the word, so maybe I’ll put it in 
quotes, would be [‘]fair[’].’’); Eisenach WDT ¶ 24 (‘‘a 
rate set at the fair market value by definition 
provides fair returns and incomes to both the 
licensee and licensor.’’) 


336 Dr. Lloyd Shapley won a Nobel Memorial 
Prize in economics for this work. The Shapley 
approach represents a method for identifying fair 
outcomes, previously unaddressed in 
microeconomics. Mr. Nathan did not reference the 
potential use of the Shapley value approach in his 
1967 testimony, perhaps because this methodology, 
although developed by Lloyd Shapley in 1953, was 
not yet widespread in the economic literature. 


337 The parties’ economic expert witnesses find 
that these Factors B and C are properly considered 
jointly in the present proceeding, and I agree. See 
Marx WDT ¶ ¶ 11–2 (the Shapley value . . . 
operationalizes the concept of fair return based on 
relative contributions.’’); Watt WRT ¶ 22 (‘‘the 
Shapley model is a very appropriate methodology 
for finding a rate that satisfies factors B and C of 
801(b)’’); see also Gans WDT ¶ ¶ 65 n. 35, 67 (noting 
the Shapley approach provides for a ‘‘fair 
allocation’’ as among input suppliers to reflect ‘‘the 
contributions made by each party.’’) 


338 Unlike in public utility regulation, the 
Shapley value method considers the costs of all 
input providers whose returns will be determined. 
In traditional public utility rate regulation, the 
utility is a monopoly and thus the only provider of 
a regulated service. 


relative roles of the copyright owner and 
copyright user in the product made 
available to the public,’’ across several 
dimensions.333 


As explained supra, Factor B, and, 
implicitly, Factor C, were included in 
section 801(b)(1) to establish a legal 
standard that would pass constitutional 
muster, yet the statutory language 
paralleled public utility-style regulatory 
principles.334 According to Mr. Nathan 
in his 1967 congressional testimony, 
these principles were ill-suited for 
setting rates that ‘‘equitably divided 
compensation for the ‘‘relative roles’’ of 
licensors and licensees in order to 
provide a ‘‘fair’’ outcome.335 However, 
as the parties’ economic experts make 
clear in their approaches to Factors B 
and C, economics has evolved since Mr. 
Nathan’s 1967 testimony in which he 
criticized as economically impossible 
any regulatory attempt to equitably 
divide creative contributions. 


The parties’ economic experts have 
addressed the Factor B and C issues 
through either a Shapley value analysis 
or an analysis ‘‘inspired’’ by the Shapley 
valuation approach.336 The Judges 
defined and described the Shapley 
value in a prior distribution proceeding: 
‘‘[T]the Shapley value gives each player 
his ‘average marginal contribution to the 
players that precede him,’ where 
averages are taken with respect to all 
potential orders of the players.’’ 
Distribution of 1998 and 1999 Cable 
Royalty Funds, 80 FR 13423, 13429 
(Docket No. 2008–1) (March 13, 2015) 
(citing U. Rothblum, Combinatorial 
Representations of the Shapley Value 
Based on Average Relative Payoffs, in 
The Shapley Value: Essays in Honor of 
Lloyd S. Shapley 121 (A. Roth ed. 
1988)).337 See also Gans WDT ¶ 64 (‘‘The 
Shapley value approach . . . models 
bargaining processes in a free market by 
considering all the ways each party to 
a bargain would add value by agreeing 
to the bargain and then assigns to each 
party their average contribution to the 
cooperative bargain.’’); Marx WDT ¶ 144 
(‘‘The idea of the Shapley value is that 
each party should pay according to its 
average contribution to cost or be paid 
according to its average contribution to 
value. It embodies a notion of 
fairness.’’); Watt WRT ¶ 23 (‘‘The 
Shapley model is a game theory model 
that is ultimately designed to model the 
outcome in a hypothetical ‘‘fair’’ market 
environment. It is closely aligned to 
bargaining models, when all bargainers 
are on an equal footing in the process.’’). 


In the parties’ direct cases, on behalf 
of the Services, Professor Marx 
constructed a Shapley model. On behalf 
of Copyright Owners, Professor Gans 
developed what he described as a 
‘‘Shapley-inspired’’ approach. In 
rebuttal to Professor Marx’s Shapley 
value model, Copyright Owners, 
through the testimony of Professor Watt, 
criticized Professor Marx’s analysis, and 
made adjustments to her model. 


1. The Parties’ Shapley Value Evidence 
and Testimony 


a. Shapley Values 
A Shapley value approach requires 


the economic modeler to identify 
downstream revenues available for 
division among the parties. The 
economic modeler must also input each 
provider’s costs, which each must 
recover out of downstream revenues, in 
order to identify the residue, i.e., the 
Shapley ‘‘surplus,’’ available for 
division among the parties. As such, the 
Shapley approach is cost-based, in the 
same general manner as a public utility- 
style rate-setting process identifies a 
utility’s costs that must be recovered 
before an appropriate rate of return can 
be set.338 In the present case, Copyright 
Owners and the Services have applied 
this general approach in different ways, 
and each challenges the appropriateness 
of the other’s model. 


To summarize the differences in their 
approaches, Professor Marx utilizes a 
Shapley value approach that purposely 
alters the actual market structure in 
order to obtain results that intentionally 
deviate from the market-based 
distribution of profits—in order to 
determine rates she identifies as 
reflecting a ‘‘fair’’ division of the 
surplus (Factor B) and recompense for 
the parties’ relative roles (Factor C). 


By contrast, Professor Watt’s 
‘‘correction’’ of Professor Marx’s model 
rejects her alteration of the market 
structure to achieve such a result. 
Rather, he maintains that the 
incorporation of ‘‘all potential orders of 
the players’’ in her model—as in all 
Shapley models—already adjusts for the 
hold-out power of any input provider 
who might threaten to walk away from 
a transaction. 


Professor Gans, like Professor Watt, 
does not attempt to alter the market 
structure. However, Professor Gans also 
does not attempt to construct Shapley 
values from the ground up. Rather, he 
takes as a given Dr. Eisenach’s 
estimation that record companies 
receive a royalty of $[REDACTED] per 
play from interactive streaming services. 
Because Professor Gans identifies 
musical works and sound recordings as 
perfect complements, he assumes that 
the musical works licensors would 
receive the same profit as the record 
companies (but not the same royalty 
rate, given their different costs). Because 
this is not a Shapley value ground-up 
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339 Content costs, as opposed to non-content 
costs, are not deducted because the content costs 
comprise the surplus to be allocated in terms of 
royalties paid and residual (if any) that remains 
with the interactive streaming (and substitute) 
services. The non-content costs, as discussed infra, 
must be recovered by each input provider as part 
of its Shapley value, because entities must recover 
costs. 


approach (which would entail 
estimating the input costs of all three 
input providers—the record companies, 
the music publishers and the interactive 
streaming services—Professor Gans 
candidly acknowledged on cross- 
examination that he did not perform a 
full-fledged Shapley value analysis; 
hence he describes his methodology as 
a ‘‘Shapley-inspired’’ approach. 3/30/17 
Tr. 4109 (Gans) ([Q]: ‘‘[Y]ou do, is it fair 
to say, a Shapley-inspired analysis, if it 
wasn’t a Shapley model?’’ [PROFESSOR 
GANS]: ‘‘That’s fair enough.’’). 


b. Professor Marx’s Shapley Value 
Approach 


Professor Marx testified that, as an 
initial matter ‘‘[t]he Shapley value 
depends upon how [the modeler] 
delineate[s] the entities contributing to 
a particular outcome.’’ Marx WDT ¶ 145. 
More particularly, Professor Marx 
delineated the entities in a manner that 
was ‘‘not putting in market power into 
the model.’’ 3/20/17 Tr. 1862–63 (Marx). 
That is, she modeled the downstream 
interactive streaming services as a 
combined single service (and she added 
to her model ‘‘other distribution types 
as another form of downstream 
distribution to account for the potential 
opportunity cost (‘‘cannibalization’’) of 
interactive streaming). By modeling the 
downstream market in this manner, 
Professor Marx artificially—but 
intentionally—treated the multiple 
interactive streaming services as a single 
service, a treatment used as a device (or 
artifact) to countervail the allegedly real 
market power of the collectives (the 
music publishers and the record 
companies respectively) that owned the 
other inputs—a market power that 
Professor Marx concluded must be 
removed (i.e., offset) to establish a fair 
division of the surplus and a fair rate. 
See 3/20/17 Tr. 1865, 1907 (Marx) 
(‘‘[M]y goal is to model a fair market, 
where there [are] no obvious 
asymmetries in market power upstream 
versus down. So I viewed it as 
appropriate to view interactive 
streaming as one player.’’). 


With regard to the upstream market of 
copyright holders, Professor Marx 
utilized two separate approaches. In her 
self-described ‘‘baseline’’ approach, she 
‘‘treat[ed] rights holders as one 
upstream entity, reflecting the broad 
overlap in ownership between 
publishers and record labels.’’ Marx 
WDT ¶ ¶ 146, 162. In her ‘‘alternative’’ 
approach, she ungrouped the two 
collectivized copyright holders—the 
songwriters/publishers, on the one 
hand, and the recording artists/record 
companies, on the other. Id. The two 
purposes of her alternative approach 


were: (1) to separately allocate surplus 
and indicate rates for musical works 
(the subject of this proceeding); and (2) 
to illuminate the additional ‘‘bargaining 
power’’ of each category of copyright 
holder when these two categories of 
necessary complements arrive 
separately in the input market under the 
Shapley methodology. 3/20/17 Tr. 
1883–84 (Marx). Each of Professor 
Marx’s Shapley value approached is 
considered in more detail infra. 


i. Professor Marx’s Baseline Approach 


Professor Marx noted the undisputed 
principle that ‘‘[t]he calculation of the 
Shapley value depends on the total 
value created by all the entities together 
and the values created by each possible 
subset of entities.’’ Marx WDT ¶ 147. 
Equally undisputed is the 
understanding that ‘‘[t]hese values are 
functions of the associated revenue and 
costs.’’ Id. 


The surplus to be divided (from 
which rates can be derived) is realized 
at the downstream end of the 
distribution chain when revenues are 
received from retail consumers. That 
surplus can be measured as the profits 
of the downstream streaming services 
(and the alternative services in her 
model), i.e., their ‘‘revenue minus . . . 
non-content costs.’’ 339 The total 
combined value created by the delivery 
of the sound recordings through the 
interactive (and substitutional) 
streaming services consists of: (1) the 
aforementioned profits downstream 
(i.e., service revenue ¥ non-content 
cost) minus (2) ‘‘the copyright owners’ 
non-content costs. Simply put, 
‘‘surplus’’ reflects the amount of retail 
revenue that the input providers can 
split among themselves after their non- 
content costs (i.e., the costs they do not 
simply pay to each other) have been 
recovered. 


Thus, any Shapley value calculation 
requires data to estimate costs and 
revenues. In her Shapley analysis, 
Professor Marx relied on 2015 data from 
Warner/Chappell for her music 
publisher non-content cost data and its 
ownership-affiliated record company, 
Warner Music Group, for record 
company non-content costs. She was 
limited to this data set for non-content 
costs because among all major holders 
of musical works and sound recording 


copyrights ‘‘only Warner . . . breaks 
down its cost by geographic region and 
by source in enough detail to estimate 
the amounts needed.’’ Marx WDT 
¶ ¶ 149–50. Utilizing this Warner cost 
data and extrapolating to the entire 
industry, Professor Marx estimated that 
‘‘Musical Work Copyright Holders’ Total 
Non-Content Costs’’ equaled $424 
million; and ‘‘Sound Recording 
Copyright Holders’ Total non-content 
costs equaled $2.605 billion (more than 
six times copyright Holders’ non- 
content costs), summing to total 
upstream non-content costs of $3.028 
billion. Id. ¶ 150, Fig. 26. 


Turning to the downstream 
distribution outlets, Professor Marx 
identified and relied on Spotify’s 2015 
revenue and cost data from for 
interactive streaming services, and for 
the alternative distribution modes, she 
relied on Pandora’s and Sirius XM’s 
revenue and cost data. Id. ¶ 152 and 
nn.149–152. Using that data, Professor 
Marx estimated interactive streaming 
revenue of $[REDACTED]; and (2) 
interactive streaming profit of 
$[REDACTED]. For the alternative 
distributors (Pandora and Sirius XM), 
she estimated (1) revenues of $8.514 
billion; and (2) profits of $3.576 billion. 
The total downstream revenue, 
according to Professor Marx, equaled an 
estimated $10.118 billion. Id. ¶ 153 & 
Fig. 27. 


Professor Marx noted that there would 
be some degree of substitution between 
interactive streaming services and 
alternative distribution channels (e.g., 
non-interactive internet radio and 
satellite radio). Id. ¶ 154. She opined 
that ‘‘it is difficult to determine the 
exact value of this substitution effect,’’ 
so she reported a range of Shapley value 
calculations that corresponded to ‘‘a 
range of possible substitution effects.’’ 
Id. 


These data were all inputs into the 
Shapley algorithm, i.e., assigning value 
to each input provider for each potential 
order of arrival among these categories 
of providers to the market. The multiple 
values were summed and averaged as 
required by the Shapley methodology to 
arrive at the ‘‘Shapley value,’’ which as 
explained supra, accounts for each 
entity’s revenues and (non-content) 
costs under each possible ordering of 
market-arrivals. 


Based on the foregoing, Professor 
Marx estimated that the total royalty 
payment due from the interactive 
streaming services to the Copyright 
Owners would range from 
$[REDACTED] to $[REDACTED], based 
on varying assumptions as to the 
substitution between interactive 
services and substitute delivery 
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340 Because her baseline approach combines 
sound recording and musical works licensors into 
a single entity, Professor Marx does not break out 
separate royalties for musical works or mechanical 
licenses. However, she recommends that the 
mechanical rate should be lowered based on this 
finding. Professor Marx does specifically estimate 
the musical works rate under her Alternative 
approach, as discussed infra. 


channels. This range of dollar-based 
revenues reflected a ‘‘percentage of 
revenue’’ paid by interactive streaming 
services to all copyright holders 
(musical works and sound recordings) 
ranging from [REDACTED]% to 
[REDACTED]%. Id. ¶ ¶ 159–160. 
Professor Marx then noted that this is 
well below the combined royalty rate of 
[REDACTED]% paid by Spotify for 
musical works and sound recording 
rights, indicating that the actual 
combined royalty payments are clearly 
too high. Id. ¶ 161.340 


ii. Professor Marx’s Alternative 
Approach 


As noted supra, Professor Marx also 
performed an ‘‘alternative’’ Shapley 
value in which (as opposed to her 
baseline approach) she modeled the 
upstream market as two entities: ‘‘a 
representative copyright holder for 
musical works and a representative 
copyright holder for sound recordings.’’ 
Id. ¶ 163. (That change enlarged the 
number of ‘‘arrival’’ orderings to 24 
(four factorial) but, in all other respects, 
Professor Marx’s methodology was the 
same as her methodology in her initial 
approach. See id. ¶ 199, App. B). 


Under this alternative approach with 
two owners of collective copyrights 
upstream (musical works owners and 
sound recording owners), interactive 
streaming’s total royalty payments range 
from [REDACTED]% to [REDACTED]% 
of streaming revenue. Id. (Sound 
recording copyright holders’ total 
royalty income under this alternative 
approach ranged from [REDACTED]% to 
[REDACTED]% of revenue. Id. Professor 
Marx explained that this higher range of 
combined royalties (as a percentage) in 
her alternative approach arose from the 
fact that splitting the copyright holders 
into two creates two ‘‘must-haves’’ 
providing each upstream entity with 
more ‘‘market power and consequently 
higher payoffs than the baseline 
calculation.’’ Id. ¶ 164, n.153. By 
splitting the upstream licensors into two 
categories (record companies and 
musical works licensors), Professor 
Marx calculated that ‘‘musical work 
copyright holders’ total royalty income 
as a percentage of revenue ranges from 
[REDACTED]% to [REDACTED]%.’’ Id. 
¶ 163. By way of comparison, Spotify 
actually pays [REDACTED]% of its 


revenue for musical works royalties (i.e., 
‘‘All-In’’ royalties). Accordingly, 
Professor Marx concludes that 
‘‘[b]ecause this proceeding is about 
mechanical rates, the fairness 
component of 801(b) factors suggests 
that interactive streaming’s mechanical 
rates should be reduced from their 
current level.’’ Id. ¶ 161. 


iii. Discussion of Professor Marx’s 
Shapley Value Approach and the 
Criticisms of the Copyright Owners’ 
Witnesses 


Copyright Owners criticize Professor 
Marx’s model for ‘‘failing to accurately 
reflect realities of the market, where 
current observed market rates for sound 
recording royalties alone are 
approximately [REDACTED]% of 
service revenue. See Watt WRT ¶ 23; 
Written Rebuttal Testimony of Joshua 
Gans on Behalf of Copyright Owners 
¶ ¶ 19, 28 (Gans WRT); see also COPFF 
¶ 741. More technically, Copyright 
Owners object to Professor Marx’s 
joinder of the sound recording and 
musical works rightsholders as a single 
upstream entity in her ‘‘baseline’’ 
model, which had the undisputed effect 
of lowering Shapley values, and hence 
royalties, available to be divided 
between the two categories of 
rightsholders. Gans WRT ¶ 21; Watt 
WRT App. 3 at 2) (noting that in the real 
world, as opposed to the stylized 
Shapley-world, the institutional 
structure is such that the two would not 
jointly negotiate with licensees); see also 
COPFF ¶ 742. Even more particularly, 
Professor Gans questions Professor 
Marx’s rationale for her joint negotiation 
assumption, viz., the’ overlapping 
ownership interests of record companies 
and music publishers. Gans WRT ¶ 21. 


I find this criticism of Professor 
Marx’s baseline approach to be 
appropriate, in that it was not necessary 
to combine the two rightsholders in a 
Shapley analysis. As Professor Watt 
explained in his separate criticism, 
there is no need to collapse the 
rightsholders into a single bargaining 
entity to eliminate holdout power by the 
respective rightsholders, because the 
‘‘heart and soul’’ of the Shapley value 
excludes the holdout value that any 
input supplier could exploit in an actual 
bargain. 3/27/17 Tr. 3073 (Watt). More 
particularly, Professor Watt explains: 


The model . . . allows us to capture a 
player’s necessity [and] bargaining power, 
including vetoes, holdouts, everything . . . 
that’s actually in the market. It allows us to 
import all of that into a model that generates 
a fair reflection upon each player of what 
they actually do without any abuse of . . . 
any power that they may have. 


Id. at 3058–59. He emphasizes that, 
because the Shapley approach 
incorporates all possible ‘‘arrivals’’ of 
input suppliers, it eliminates from the 
valuation and allocation exercise the 
effect of an essential input supplier 
holding out every time or arriving 
simultaneously with another input 
supplier (or apparently creating Cournot 
Complement inefficiencies). Id. at 3069– 
70. 


However, the foregoing criticism does 
not pertain to Professor Marx’s second 
Shapley value model—her 
‘‘Alternative’’ model—in which she 
maintains the two separate rightsholders 
for musical works and sound 
recordings. Marx WDT ¶ 146, n.153; 3/ 
20/17 Tr. 1871–72 (Marx). With regard 
to this Alternative model, Copyright 
Owners level a more general criticism of 
Professor Marx’s approach that does 
pertain to this model (as well as her 
Baseline model). They assert, through 
both Professors Gans and Watt, that 
Professor Marx wrongly distorted the 
actual market in yet another manner— 
by assuming the existence of only one 
interactive streaming service—rather 
than the presence of competing 
interactive streaming services. Watt 
WRT ¶ ¶ 25, 32 n.19, 17; Gans WRT 
¶ ¶ 55–56; see also COPFF ¶ 755. By this 
change, they argue, Professor Marx 
inflated the Shapley surplus attributable 
to the interactive streaming services 
compared to the actual proportion they 
would receive in the market. 


According to Professor Gans, this 
simplified assumption belies the fact 
that the market is replete with many 
substitutable interactive streaming 
services, whose competition inter se 
reduces each service’s bargaining 
power. The problem, he opines, is that 
to the extent the entities being 
combined are substitutes for one 
another—such as alternative music 
services—then combining them ignores 
the effects of competition between them, 
thereby inflating their combined share 
of surplus from the joint enterprise (i.e. 
their Shapley value). Gans WRT ¶ 21. 


Professor Marx does not deny that she 
intentionally elevated the market power 
of the services by combining them in the 
model as a single represent agent. 
However, as noted supra, she explained 
that she made this adjustment to offset 
the concentrated market power that the 
rightsholders possess—separate and 
apart from any holdout power they 
might have (which, as noted by 
Professor Watt, is addressed by the 
Shapley ordering algorithm). Thus, her 
alteration of market power apparently 
was designed to address an issue— 
market power—that the Shapley value 
approach does not address. 3/20/17 Tr. 
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341 For example, in Professor Marx’s ‘‘alternative’’ 
Shapley model, she models four entities, two 
upstream (musical works holders and sound 
recording holders), and two downstream (the 
representative single streaming service and a single 
alternate distribution outlet). With these four 
entities, the number of different arrival orders is 4!, 
or 24. If Professor Marx instead had broken the 
musical works copyright holders and the sound 
recording copyright holders respectively into two 
entities, the number of total entities would have 
increased from 4 to 6. The number of arrival orders 
would then have increased from 24 to 720. 


342 At the hearing, Professor Watt was confronted 
on cross-examination with his published article 
stating that the Shapley value eliminates ‘‘market 
power.’’ As the foregoing analysis indicates, though, 
the Shapley value incorporates whatever market 
power exists (unless otherwise adjusted). Professor 
Watt testified that his language in this regard was 
‘‘poorly worded’’ and that he intended to state that 
the Shapley value eliminates the ‘‘abuse of market 
power,’’ by which he meant the ability of ‘‘must 
have’’ suppliers to ‘‘hold out’’ and refuse (or 
threaten to refuse) to negotiate. 3/27/17 Tr. 3131– 
33, 3148 (Watt). The Judges find, considering the 
totality of Professor Watt’s testimony and writings, 
that he indeed intended to refer to ‘‘abuse of market 
power’’ in his prior writing. This seems clear 
because he has consistently expressed the opinion 
that the Shapley value does prevent the exploitation 
of complementary oligopoly (must have/hold out) 
power, through its inclusion of all ‘‘arrival 
orderings’’ in its algorithm. However, his writings 
(like Professor Gans’s prior work with which he was 
confronted on cross-examination) demonstrate that 
the Shapley value approach may be applied by 
adjusting the number of licensors or licensees to 
change any existing market power disparities. This 
is fully consistent with Professor Marx’s testimony 
that the extent of market power remains a choice 
for the Shapley modeler, and Professor Katz’s 
testimony that a Shapley value that makes no such 


adjustment simply takes as given any disparity in 
market power that actually exists. 


1863 (Marx) (‘‘I want a model that 
represents a fair outcome in the absence 
of market power, so I am going to have 
to be careful about how I construct the 
model that I am not putting in market 
power into the model.’’). 


Although at first blush it would seem 
more appropriate for Professor Marx to 
have directly adjusted the copyright 
holders’ market power by breaking them 
up into several entities each with less 
bargaining power, such an approach 
would have made Shapley modeling 
less tractable (by increasing the number 
of arrival alternatives in the algorithm), 
compared with the practicality of 
equalizing market power by inflating the 
power of the streaming services (by 
reducing them to a single representative 
agent).341 


Professor Gans testified that 
(regardless of how Professor Marx 
sought to equalize market power) her 
approach was erroneous because 
Shapley values are meant to incorporate 
market power asymmetries, not to 
eliminate them. Gans WRT ¶ 31 (noting 
Shapley values incorporate market 
power asymmetries). However, I note 
that Professor Gans acknowledged that 
in an Australian legal proceeding, he too 
combined multiple downstream entities 
into a single entity in his Shapley value 
approach in ‘‘comparison’’ to two 
upstream rightsholders. 3/30/17 Tr. 
4179 (Gans). Additionally, Professor 
Watt has authored and published an 
article (cited at Gans WDT ¶ 65, n.36) in 
which he too ‘‘artificially’’ equalized 
market power between rightsholders 
and licenses (radio stations) in the same 
manner. See R. Watt, Fair Copyright 
Remuneration: The Case of Music 
Radio, 7, 25, 35 (2010) 7 Rev. of Econ. 
Res. on Copyright Issues 21, 25, 35 
(2010) (‘‘artificially’’ modeling the 
‘‘demand side of the market as a single 
unit, rather than individual radio 
stations . . . thereby . . . add[ing] 
(notionally) monopsony power to the 
demand side’’ to offset the monopoly 
power of the input supplier). 


In essence, the import of this criticism 
is actually not about the faithfulness of 
Professor Marx’s approach to the 
Shapley Value model. Rather, the 
salience of this critique pertains to her 


decision to include within her ‘‘fair 
income/return’’ and ‘‘relative 
contribution’’ analysis of Factors B and 
C an adjustment for market power 
asymmetry that seeks to equalize market 
power as between Copyright Owners 
and the streaming services. In this 
regard, her adjustment is consistent 
with testimony by Professor Katz, who 
cautioned that the Shapley value 
approach takes the parties’ market 
power as a given, locking-in whatever 
disparities exist. 4/15/15 Tr. 4992–93 
(Katz). 


I agree with Professor Watt and find 
that the Shapley value approach 
inherently eliminates the ‘‘hold-out’’ 
problem that would otherwise cause a 
rate to be unreasonable, in that it would 
fail to reflect effective (or workable) 
competition. However, Professor Marx’s 
Shapley value approach attempts to 
eliminate a separate factor—market 
power—that she asserts renders a 
market-based Shapley approach 
incompatible with the objectives of 
Factors Band C of section 801(b)(1). 
Strictly speaking, this issue does not 
raise the question of which approach is 
more consistent with the traditional 
Shapley value approach, but rather, as 
Professor Marx noted, whether the 
modeler should equalize market power 
in this particular context in order to 
satisfy these two statutory objectives. 
See also 3/27/17 Tr. 3126–27 (Watt) 
(indicating that a market rate ‘‘might 
reflect’’ both existing market power and 
‘‘abuse of monopoly power,’’ the latter 
in the form of ‘‘hold-out’’ behavior, but 
the Shapley Value approach will 
eliminate the ‘‘abuse of monopoly 
power.’’).342 


In the present case, the issue of 
market power, as it relates to the 
fairness of the rates and their reflection 
of the parties’ relative roles and 
contributions, pertains in large measure 
to the power of the rightsholders 
derived from their status as collectives. 
As noted supra, music publishing is 
highly concentrated among a few large 
publishers. (As also noted supra, the 
major record companies likewise 
control significant percentages of the 
market.) These large entities provide the 
efficiencies of a collective, performing 
the salutary service of minimizing 
licensing transaction costs. However, a 
by-product of collectives is the 
concentration of pricing power. This is 
why, for example, the performing rights 
societies, ASCAP and BMI, operate 
under consent decrees that limit their 
receipt of royalty rates reflective of their 
market power. See R. Epstein, Antitrust 
Consent Decrees at 31(2007) (noting that 
a collective representing numerous 
musical works can be understood as ‘‘all 
potential competitors in the market 
banded together . . . who will sell their 
goods—at above-competitive prices.’’). 


Professor Marx’s adjustment for 
market power, like Professor Watt’s 
adjustment as noted in his article (and 
like Professor Gans’s adjustment in his 
Shapley approach in the 
aforementioned Australian proceeding), 
ameliorates this collective pricing 
power. In that sense, the adjustment 
renders the Shapley value more 
representative of ‘‘fairness’’ and 
‘‘relative contributions.’’ In the process, 
the baby is not thrown out with the 
bathwater, so to speak, because the 
lower transaction costs achieved by the 
collectives are inputs in the Shapley 
model, thereby enlarging the surplus 
available for sharing among all input 
suppliers. (That is, if the songwriters 
were disaggregated (‘‘uncollectivized’’) 
and required to bargain separately with 
each interactive streaming service, 
transaction costs would be higher, if not 
disabling.) 


Professor Marx’s adjustment thus 
mitigates the collective market power of 
music publishers, yet retains the lower 
transaction costs incurred by 
rightsholders. In this approach, I detect 
a clear and modern echo of the ‘‘public 
utility’’ rate regulation history that was 
the foundation for Factors B and C of 
section 801(b)(1). The goal of such rate 
regulation has been to maintain the 
efficient cost structure of the utility (i.e., 
its low average costs), while 
ameliorating the ability of sellers to use 
their concentrated market power to earn 
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343 To be clear, although I find such a market 
power adjustment a relevant consideration in a 
section 801(b)(1) Factor B and C analysis, it is not 
a consideration when determining only a rate that 
reflects ‘‘effective competition.’’ An effectively 
competitive rate need not adjust for such market 
power, because such a rate (as also set under the 
willing buyer/willing seller standard of 17 U.S.C. 
14(f)(2)(B)) does not include consideration of these 
two factors or their public utility style legislative 
history antecedents. Alternately stated, the Shapley 
value approach, without any adjustments for market 
power, eliminates only the complementary 
oligopoly (‘‘must have’’) effect, through its use of all 
‘‘arrival orderings,’’ indicating the outcome of an 
effectively competitive market, but does not 
necessarily address the Factor B and C objectives. 


344 Professor Marx estimated a Shapley-derived 
rate of [REDACTED]% to [REDACTED]%. Marx 
WDT ¶ 163 & App. B. This rate range brackets the 
‘‘headline’’ 10.5% rate in the 2012 benchmark but 
is [REDACTED] pursuant to the 2012 benchmark 
structure. However, I note that Professor Marx 
testified that the mechanical rate she derived in her 
Alternate Shapley approach was not intended to be 
precise, but rather indicative of a range and 
direction for the Judges to consider. 4/7/17 Tr. 5576 
(Marx) (the Factor B and C Shapley Value analysis 
points in the ‘‘direction’’ of rates ‘‘moving slightly 
lower’’ within the existing rate structure). 


345 Of course, the parties in the present 
proceeding could not know in advance that the 
Judges would determine a rate structure 
incorporating these principles, and their Shapley 
analyses thus were proffered given that uncertainty. 


346 Professors Watt and Gans also criticize 
Professor Marx’s selection of data as inputs in her 
Shapley model. In fact, Professor Gans testified that 
his re-working of Professor Marx’s model through 
the use of different data alone accounted for the 
bulk of his increase (‘‘the lion’s share’’) of the 
surplus attributable to rights holders. However, in 
his written testimony, he did not separately 
quantify the impact of Professor Marx’s attempts to 
equalize market power by reducing the number of 
streaming services. 3/30/17 Tr. 4057, 4119 (Gans). 
Because I find that Professor Marx’s Shapley value 
model would be redundant given the rate structure 
analysis undertaken, for the reasons stated in the 
text, supra, these data input disputes are moot. Of 
course, if one were to apply the Shapley values in 
this proceeding (as the majority does), each party’s 
criticisms of the sufficiency of the other’s data sets 
would need to be carefully scrutinized. 


supranormal profits. See Decker, supra, 
(public utility rate of return regulation 
is intended to allow the regulated entity 
to recover its costs and a ‘‘fair rate of 
return’’). Professor Marx’s market power 
adjustment provides a form of market 
power mitigation, while still 
incorporating the higher surplus 
emanating from the more efficient cost 
structure of collectivized licenses.343 


iv. Application of Professor Marx’s 
Shapley Value Analysis in this 
Proceeding 


Consideration of whether to apply 
Professor Marx’s Shapley value model 
requires the placement of her modeling 
in the proper context of other evidence 
in this proceeding. More particularly, 
her Shapley value methodology must be 
compared with the process that led to 
the creation of the 2012 rate structure. 
This comparison demonstrates that the 
Judges should not make any adjustment 
to the reasonable rates they have 
determined in this proceeding through 
an application of the Shapley value 
analyses.344 


The 2012 rate structure (for subparts 
B and C) was the product of an 
industrywide negotiation, with the 
music publishers represented by the 
NMPA and the interactive streaming 
services represented by DiMA, their 
respective trade associations, continuing 
the 2008 industrywide settlement rate 
structure for subpart B. (Although 
individual entities also participated, the 
settlement was industrywide.) When 
such a settlement occurs, it contains the 
same benefits with regard to the 
avoidance of the ‘‘hold-out’’ effect and 
the equalizing of bargaining power as 
produced by Professor Marx’s Shapley 


value modeling. See 3/13/17 Tr. 577 
(Katz) (‘‘I think of the shadow as 
balancing the bargaining power between 
the two parties.’’); Katz CWRT 136, 
n.236 (‘‘there are market forces that 
promote the achievement of the 
statutory objectives in private 
agreements, such as the 2012 
Settlement, when the parties are equally 
matched (it was an industry-wide 
negotiation) and the negotiations are 
conducted in the shadow of a pending 
rate-setting proceeding that can be 
expected to set reasonable rates in the 
event that the private parties do not 
reach agreement.’’). Accordingly, any 
attempt by me to use Professor Marx’s 
Shapley modeling approach, after I have 
accepted the appropriateness of the 
present rate structure and rates as 
benchmarks, would constitute an 
inappropriate form of double-counting. 


The Judges came to a similar 
analytical conclusion with regard to 
analogous private agreements in Web III 
(on remand), where they adopted as 
benchmarks two settlements between 
SoundExchange (as the negotiating and 
settling agent for the record company 
licensors), and respectively, the 
National Association of Broadcasters 
(NAB) and Sirius XM. Determination of 
Royalty Rates for Digital Performance 
Right in Sound Recordings and 
Ephemeral Recordings, 79 FR 23102 
(Apr. 25, 2014). There (although 
Shapley values were not in evidence), 
the Judges found that 


SoundExchange, as a collective, would 
internalize the impact of the complementary 
nature of the repertoires on industry revenue 
and thus seek to maximize that overall 
revenue. This would result in lower overall 
rates compared to the situation in which the 
individual record companies negotiated 
separately. . . . 


The . . . power of SoundExchange was 
compromised by the fact that the NAB . . . 
could have chosen instead to be subject to 
the rates to be set by the Judges . . . which 
would be free of any potential cartel effects— 
rather than voluntarily agree to pay above- 
market rates. 


Id. at 23114 (emphasis added). In those 
settlements, the licensees likely were 
represented by, respectively, a trade 
association (NAB), and the entire 
licensee-side of the relevant market 
(Sirius XM). Thus, the Judges have 
previously acknowledged a similar 
removal of the ‘‘abuse of market power’’ 
(arising from complementarity) as in a 
Shapley value analysis, when the 
licensors are jointly represented in 
negotiations by a common agent. 


Further, because the 2012 settlement 
was industrywide, with both sides 
represented by (inter alia) their 
respective trade associations; there was 


no apparent imbalance of market power 
in the negotiating process (such as the 
imbalance that Professor Marx 
attempted to eliminate by equalizing the 
number of Shapley-participants on each 
side of the bargain). In this regard, in 
Web III (on remand), the Judges also 
found that these settlement 
agreements—with the ‘‘shadow’’ of a 
statutory license looming over the 
negotiations—avoided the same market 
power imbalance that Professor Marx 
seeks to eliminate in her Shapley 
modeling equalizing the number of 
licensors and interactive streaming 
services. Specifically, in Web III (on 
remand), the Judges held: 


[T]he NAB, which negotiated on behalf of 
a group of broadcasters, enjoyed a degree of 
bargaining power on the buyers’ side during 
its negotiations with SoundExchange. . . . . 
[S]uch added market power on the buyer side 
tends to mitigate, if not fully offset, 
additional leverage that SoundExchange 
might bring to the negotiations. . . . The 
question of competition is not confined to an 
examination of the seller’s side of the market 
alone. Rather, it is concerned with whether 
market prices can be unduly influenced by 
sellers’ power or buyers’ power in the 
market. 


Id. Thus, the Judges have previously 
recognized that a negotiated agreement 
between industrywide representatives— 
when a failure to agree will trigger a 
statutory rate proceeding—will: (1) 
ameliorate the complementary 
oligopolists’ ‘‘abuse of power’’ arising 
from the threat to withhold a ‘‘must 
have’’ license; and (2) reflect 
countervailing licensee power that 
neutralizes the monopoly power of a 
licensor-collective. 


Web III, as a prior determination by 
this body, thus underscores the 
redundancy of a Shapley value 
adjustment in such a context.345 346 
Further, absent any valid reason to the 
contrary, the Judges have a statutory 
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347 If the Judges had considered the impact of the 
Shapley value analyses in the context of setting a 
reasonable rate—rather than as a separate 
consideration under Factors B and C—they would 
have reached the same result, given the 
countervailing power that exists between the 
settling parties. 


348 Professor Gans multiplies the per play rate by 
81% but the per user rate by 80%. Compare Gans 
WDT ¶ 78 with Gans WDT ¶ 85. The rate derived 
by Professor Gans was the 80% figure. Gans WDT 
¶ 77, Table 3, line 17. This discrepancy does not 
impact the relevance of his analysis or my findings. 


duty to act in accordance with their 
prior determinations. 17 U.S.C. 
803(a)(1).347 


c. Professor Gans’s ‘‘Shapley-Inspired 
Approach’’ 


On behalf of Copyright Owners, 
Professor Gans presented a model that 
he described as ‘‘inspired’’ by the 
Shapley value approach, and thus not 
per se a Shapley value approach. 3/30/ 
17 Tr. 4109 (Gans). At a high level, his 
Shapley-inspired approach attempted to 
determine the ratio of sound recording 
royalties to musical works royalties that 
would prevail in an unconstrained 
market. After calculating that ratio, he 
estimated what publisher mechanical 
royalty rates would be in a market 
without compulsory licensing by 
multiplying the benchmark sound 
recording rates by this ratio. Gans WDT 
¶ 63. 


Professor Gans begins his analysis by 
making two critical assumptions: (1) 
publishers and record companies must 
have equal Shapley values (i.e., they 
must each recover from total surplus 
equal profits), because musical 
compositions and sound recording 
performances are perfect complements 
and essential components of the 
streamed performance; and (2) the label 
profits from interactive streaming 
services are used as benchmark Shapley 
values. Gans WDT ¶ 77. The royalties 
that result will differ, given the different 
level of costs incurred by music 
publishers and record companies 
respectively. Gans WDT ¶ ¶ 23, 71, 74, 
76; Gans WRT ¶ ¶ 15–17; see also 3/30/ 
17 Tr. 3989 (Gans). 


Echoing Dr. Eisenach, Professor Gans 
found these assumptions critical 
because agreements between record 
companies and interactive streaming 
services are freely negotiated, i.e., they 
are not set by any regulatory body or 
formally subject to an ongoing judicial 
consent decree and, accordingly, are 
also not subject to any regulatory or 
judicial ‘‘shadow’’ that arguably might 
be cast from such governmental 
regulation in the market. Professor Gans 
therefore uses the profits arising from 
these unregulated market transactions to 
estimate what the mechanical rate for 
publishers would be if they too were 
also able to freely negotiate the rates for 
the licensing of their works. Gans WDT 
¶ 75. 


In light of his decision to assume this 
equality in upstream Shapley values, 
Professor Gans also coined the phrase 
‘‘top-down’’ approach to describe his 
approach, as distinguished from 
Professor Marx’s approach which— 
again coining a phrase—he labeled a 
’‘‘bottom-up’’ approach. Gans WDT ¶ 77. 
Moreover, as Professor Gans noted, an 
important distinction between the two 
approaches is that the bottom-up 
approach was ‘‘really an exercise . . . in 
modeling the royalty rate as the result 
of a hypothetical bargain [whereas] [t]he 
top-down approach was to actually 
calculate this [b]enchmark I was 
worried about. Is this price [i.e., the 
Copyright Owner’s proposed rate] too 
high or not?’’ 3/30/17 Tr. 4013–14 
(Gans). 


Professor Gans utilized data from 
projections in a Goldman Sachs analysis 
to identify the aggregate profits of the 
record companies and the music 
publishers, respectively. 3/30/17 Tr. 
4017 (Gans). Given his assumption that 
sound recordings and musical works 
were both ‘‘essential’’ inputs and thus 
able to claim an equal share of the 
profits, Professor Gans posed the 
question: ‘‘[H]ow much revenue do we 
need to hand to the publishers so that 
they end up earning the same profits as 
the labels?’’ Id. at 4018. 


He found that, for the music 
publishers to recover their costs and 
achieve profits commensurate with 
those of the record companies under his 
‘‘top down’’ approach, the ratio of 
sound recording royalties to musical 
works royalties derived from his 
Shapley-inspired analysis was 2.5:1. 
(which attributes equal profits to both 
classes of rights holders and 
acknowledges the higher costs incurred 
by record companies compared to music 
publishers). Gans WDT ¶ 77, Table 3. 


As noted, Professor Gans made a key 
assumption, treating as accurate Dr. 
Eisenach’s calculation of an effective 
per play rate for sound recordings of 
$[REDACTED]. Given those two inputs 
(the 2.5:1 ratio and the $[REDACTED] 
per play rate), Professor Gans’s 
approach indicated a market-derived 
musical works royalty rate of 
$[REDACTED] (rounded). Id. ¶ 78, Table 
3. However, because the musical works 
royalty is comprised of the mechanical 
rate and the performance rate paid to 
PROs (not to publishers), this 
$[REDACTED] rate needed to be 
adjusted down. Accordingly, he 
subtracted the performance rate and 
determined that the percent of revenues 
attributable to mechanical royalties was 
81% of the total musical works 
royalties, under his Shapley-inspired 
approach. Thus, he estimated a 


mechanical royalty rate of 
$[REDACTED] (rounded) (i.e., 
[REDACTED] × [REDACTED]), Gans 
WDT ¶ 78, confirming, in his opinion, 
the reasonableness of Copyright 
Owners’ proposed $0.0015 statutory per 
play rate. 


On this basis, Professor Gans also 
concluded that his Shapley-inspired 
approach supports the Copyright 
Owners’ per-user rate proposal. 
Applying the Shapley value based ratio 
of 2.5 to 1 to the benchmark per-user 
rate negotiated by the labels of 
%[REDACTED] per user per month, and 
after subtracting the value of the 
performance rights royalty, Professor 
Gans obtained an equivalent publisher 
mechanical rate of $[REDACTED] 
(rounded) per user per month. (i.e., 
([REDACTED]/2.5) × 80%).348 Gans 
WDT ¶ 85. 


i. Services’ Criticisms and Dissent’s 
Analysis of Professor Gans’s Approach 


I do not credit Professor Gans’s 
Shapley-inspired model, because of its 
assumption and use of the 
$[REDACTED] per play sound recording 
interactive rate. As found supra, Dr. 
Eisenach’s $[REDACTED] per play 
sound recording rate is not supported by 
the weight of the evidence. Therefore, 
Professor Gans’s Shapley-inspired 
analysis is unpersuasive for that reason 
alone. More particularly, the record 
company profits are inflated by the 
inefficient rates created through the 
Cournot Complements ‘‘hold out’’ 
problem that impacts the agreements 
between record companies and 
streaming services, as noted by the 
Services’ experts in this proceeding, and 
as the Judges noted in Web IV. 


Professor Gans’s model is also 
troubling because it begs two broad 
questions: (1) whether the model 
produces a ‘‘reasonable’’ rate as required 
by Sec. 801(b)(1); and (2) whether the 
model produces a rate that also 
adequately satisfies Factors B and C of 
section 801(b)(1). He testified as follows 
as to why he understands a Shapley- 
based methodology generally will 
provide an economic approach that 
satisfies the objectives of section 
801(b)(1): 


[O]ne of the reasons why the Shapley 
analysis is useful is because these regulations 
have a fairness objective. I wasn’t the only 
one—every economist I think you’ve asked 
about what they meant by fairness. It’s—it’s 
not a topic that is sitting in an economic 
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349 Because I do not apply the Shapley 
approaches to adjust the rates or to determine 
reasonableness, the parties’ attacks on the 
usefulness of the other’s data sets are moot. 
However, as noted supra, to the extent the Majority 
Opinion applies any of the Shapley approaches, it 
needed to address and resolve the issues of data 
reliability. 


textbook somewhere. But the way in which, 
you know, I viewed it turned out to be 
similar to others in that it means that if you 
contribute something of economic value that 
is very similar to what somebody else does 
in terms of economic value, you should be 
expecting them to get the same out of it in 
terms of what they get to take home. 


Tr. 3/30/17 3991 (Gans). Thus, if (as Dr. 
Eisenach opines), there is an identity 
between a market rate and a reasonable 
(effectively competitive) rate that takes 
into account Factors B and C of section 
801(b)(1), then Professor Gans’s 
Shapley-inspired analysis would be 
useful (absent any other defects). 
Conversely, if there is no identity 
between a purely market-based rate and 
a reasonable (effectively competitive) 
rate that explicitly takes into account 
Factors B and C, then Professor Gans’s 
model is not helpful in applying those 
statutory factors. 


I find that Professor Gans’s model 
fails to incorporate sufficiently the 
reasonableness requirements and the 
‘‘fairness’’ and ‘‘relative roles’’ elements 
of section 801(b)(1). As explained supra, 
the concept of a ‘‘reasonable’’ rate 
reflects a market rate that is not 
distorted by a lack of effective 
competition. Here again, a key 
assumption made by Professor Gans, by 
his own admission, is that the 
$[REDACTED] per play rate estimated 
by Dr. Eisenach satisfies the statutory 
requirement of reasonableness. But, as 
discussed supra, Dr. Eisenach’s 
calculation of the $[REDACTED] per 
play rate sound recording rate reflects 
the unregulated ‘‘must have’’ hold out 
power of the record companies. Thus, 
Professor Gans’s Shapley-inspired 
approach has imported the record 
companies’ ‘‘must have’’ hold out 
power, and therefore inserted the 
‘‘abuse of power’’ that Professor Watt 
rightly identified as necessarily 
excluded from a full-fledged Shapley 
value approach. Although Professor 
Gans chose to describe his approach by 
coining the phrases ‘‘Shapley-inspired’’ 
and a ‘‘‘top-down’ Shapley,’’ I find his 
borrowing of the Shapley moniker in 
this context to be somewhat Orwellian, 
and find his approach to be too 
dissimilar from a full-fledged Shapley 
approach to be of assistance in 
establishing a reasonable (effectively 
competitive) rate. See 3/30/17 Tr. 4107– 
09 (Gans) (acknowledging that the top 
down/bottom up dichotomy is of his 
own making and that the original work 
by Dr. Shapley ‘‘is closer to a bottom- 
up approach’’). 


Professor Gans’s Shapley-inspired 
approach also does not attempt to 
eliminate any other market power that 
may be possessed by the music 


publishers. As explained supra with 
regard to Professor Marx’s model and 
the critiques thereto, a model that does 
not address the market power 
asymmetries of the parties (as Professor 
Gans expressly acknowledges his model 
does not) thus fails to address the 
concepts of fairness and relative roles/ 
contributions required by Factors B and 
C. Thus, while Professor Marx’s analysis 
is redundant of the market power 
adjustments reflected in the 2012 
settlement, Professor Gans’s Shapley- 
inspired approach omits such 
adjustments. 


I also agree with Professor Marx’s 
further criticism that Professor Gans’s 
Shapley-inspired model is lacking in 
certain other important respects. 
Perhaps most importantly, he 
intentionally omits the streaming 
services from his model, because he is 
interested only in equating Copyright 
Owners’ profits with those of the record 
companies. Professor Gans did not 
provide any convincing evidence to 
explain why the Judges should rely on 
a model that omits from consideration 
the very licensees who would be paying 
the royalties pursuant to a rate the 
model is intended to confirm. (I 
understand this omission by Professor 
Gans to be one reason why he described 
his model a ‘‘top-down,’’ Shapley 
‘‘inspired’’ approach, as opposed to a 
full-fledged Shapley value model.). 
Consequently, Professor Gans’s results 
provide for the streaming services to pay 
total royalties (sound recording and 
musical works) greater than their total 
revenue, leading to losses despite their 
undisputed contribution to the total 
surplus available for distribution. Marx 
WRT ¶ 184 (Professor Gans’s Shapley- 
inspired calculation of a per-play 
musical works royalty rate of $0.0031, 
combined with the existing sound 
recording royalty rate, would cause 
Spotify to pay [REDACTED]% of its 
revenue in royalties). 


Professor Gans apparently explains 
away these losses by the fact that the 
Services have been engaging in below 
market pricing to increase market share 
and such pricing shows up in their 
lower revenues. I address that issue 
elsewhere in this Determination. 
However, to the extent Professor Gans is 
correct in this regard, it shows the limits 
of a Shapley-inspired approach that, by 
definition, treats accounting costs and 
revenue inputs as relevant parameters. 
Further in that regard, it is important to 
note ‘‘[t]hat the main problem with the 
Shapley approach . . . a particularly 
pressing problem [is] that of data 
availability.’’ R. Watt, Fair Copyright 
Remuneration: The Case of Music 


Radio, 7 Rev. Econ. Rsch Copyright. 
Issues at 21, 27 (2010).349 


Finally, one of the assumptions 
behind Professor Gans’s approach is that 
musical works are as indispensable as 
sound recordings for purposes of a 
Shapley value approach. However, that 
assumption is subject to challenge. More 
particularly, I find merit in a further 
critique made by Dr. Leonard. He 
questioned the underlying assumption 
that musical works are ‘‘essential 
inputs,’’ or ‘‘must haves,’’ in the same 
way in which sound recordings are 
essential inputs/’’must haves.’’ 


As he explained, at the time a 
recording artist and a record company 
decide upon which song to record, they 
have numerous songs from which to 
choose. No one song therefore is 
essential at the time in which the 
recording artist and the record company 
must select the song. (The essentiality of 
the song may exist, as Copyright Owners 
note, in those instances when the 
songwriter himself or herself is of 
sufficient acclaim and notoriety.). It is 
only after a song has been incorporated 
into a recording that it has become 
essential. As Dr. Leonard notes, this 
point is analogous to the problem of 
‘‘hold up’’ in the setting of royalties for 
patented inputs within a larger complex 
device. At an early stage of production, 
the device manufacturer has the 
opportunity to select among several 
competing patented inputs, but once 
one of them is selected, its uniqueness 
allows the owner of the input to 
demand a disproportionate share of the 
revenue in royalties, because, ex post 
selection, it has become ‘‘essential.’’ 
However, ex ante selection, it was not 
‘‘essential.’’ Thus, the existing spread 
between musical works royalties and 
sound recording royalties, according to 
Dr. Leonard, may reflect this 
phenomenon, rather than simply an 
artificial regulatory diminution in the 
mechanical royalty rate. 4/5/17 Tr. 
5185–87 (Leonard). 


d. Professor Watt’s Shapley Approach 
and the ‘‘See-Saw’’ Effect 


As noted supra, Professor Watt 
appeared solely as a rebuttal witness. In 
that capacity, he testified as to 
purported defects in Professor Marx’s 
Shapley modeling. In addition, he 
presented alternative modeling intended 
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350 Under her baseline Shapley value model, 
Professor Marx estimated combined royalty 
payments equaling [REDACTED]% to 
[REDACTED]% of total Spotify revenue. Id. at 1888. 
She could not break that range down into musical 
works and sound recording royalties because her 
baseline model treated both types of royalties as if 
they were paid to a single rightsholder. 


351 At present, record companies receive 
approximately 55% to 60% of total interactive 
streaming revenue, substantially higher than the 
37.9% calculated by Professor Watt. 


352 More specifically, Professor Watt calculates 
that, for each dollar that the statutory rate holds 
down fair market musical works royalties, 95 cents 
is captured by the record companies (and 5 cents 
is captured by the streaming services). Watt WRT 
¶ 23, n.13 & App. 3. 


353 Although it is noteworthy that Professor Gans 
does not anticipate such an effect, and instead 
speculates that the Services might simply pay the 
same sound recording royalty rate and the higher 
mechanical rate out of existing profits or through 
an increase in downstream prices. Gans WRT ¶ 32. 
The Judges find no evidence to support the 
speculation that the Services could engage in such 
substantial adjustments in the market. 


354 According to the RIAA, interactive streaming 
revenues for 2015 totaled $1.604 billion. See Marx 
WDT ¶ 153 & App. B.1.b (citing RIAA figures). The 
assumption that the see-saw effect would induce 
record companies to surrender a significant amount 
of this revenue (which has been growing year-over- 
year as streaming becomes more popular), absent 
any evidence, makes the assumption of the see-saw 
effect speculative and unreasonable. 


355 Copyright Owners argue that Professor Watt 
(as a non-lawyer) did not appreciate that contracts 
between record companies and interactive 
streaming services could be renegotiated at any time 
upon mutual agreement of those parties. See 
CORPFF–JS at 221–22 (and citations therein). While 
this legal point of course is correct, it does not 
address the economic uncertainty as to whether the 
record companies would be willing to renegotiate 
rates in a manner by which they concede a loss of 
royalty revenue as indicated by Professor Watt’s 
anticipated see-saw effect. 


to apply an adjusted version of Professor 
Marx’s Shapley value model. 


Professor Watt agreed that the 
Shapley model is extremely well-suited 
to address Factors B and C within 
section 801(b)(1). 3/27/17 Tr. 3057 
(Watt). He characterizes the Shapley 
model as an approach ‘‘for analyzing 
complex strategic behavior in a very 
simple way.’’ Id. at 3058. However, he 
found that Professor Marx’s approaches 
contained several flaws and 
methodological issues. Id. at 3057. 
Accordingly, he, like Professor Gans, 
attempted to adjust her modeling in a 
manner that, in his opinion, generated 
‘‘decent, believable results.’’ Id. at 3058. 


Professor Watt criticized Professor 
Marx’s alternative Shapley model, in 
which she treated sound recording and 
musical works as being owned by two 
distinct entities. 3/20/17 Tr. 1885 
(Marx). In that alternative model, 
Professor Marx found that Spotify’s total 
royalties for musical works and sound 
recordings combined would range from 
{REDACTED]% to [REDACTED]% of 
total royalties. Id.350 That total indicated 
a payment of approximately 
[REDACTED]% to [REDACTED]% of 
total revenue for sound recording 
royalties. Although she understood that 
Spotify actually pays [REDACTED]% of 
its revenue in total for these royalties 
(see id. at 1860–61), she was not 
concerned by the difference, or by the 
reduction of royalties paid to record 
companies under her alternative 
Shapley model, because she ‘‘wasn’t 
trying to construct a model of the 
market as it is,’’ but rather . . . a model 
that represents the allocation of surplus 
in a way that is fair and respects the 
relative contributions of the parties’’. Id. 
at 188. 


In his Shapley modeling adjusting 
Professor Marx’s analysis, Professor 
Watt reached conclusions that were 
broadly consistent with her finding that 
the ratio of sound recording:musical 
works royalty rates should decline. 
Specifically, Professor Watt found that 
at least [REDACTED]% of interactive 
streaming revenue should be allocated 
to the rightsholders, and, of this 


[REDACTED] should be retained by the 
Musical Works copyright holders, which 
equals [REDACTED]% (i.e., 
[REDACTED]) of total interactive 
streaming revenue. As these 
calculations imply, the record 
companies would receive 
[REDACTED]% ([REDACTED]) of the 
[REDACTED]% of interactive streaming 
revenues allocated to the rightsholders. 
Thus, the record companies would 
receive [REDACTED]% of total 
interactive streaming revenues 
([REDACTED]). Watt WRT ¶ 35; 3/27/17 
Tr. 3083, 3115–16 (Watt).351 


Professor Watt’s ratio of 37.9%:29.1% 
equals 1.3:1, whereas Professor Marx’s 
ratio (given the range she estimated) is 
[REDACTED], a ratio of [REDACTED]. 
Moreover, both of their ratios are well 
below the current ratio of approximately 
[REDACTED] for Spotify, and 
approximately [REDACTED] comparing 
the 10.5% headline rate to an average 
sound recording rate of approximately 
[REDACTED]% of revenue. 
Accordingly, under their Shapley value 
models, Professors Watt and Marx 
appear to be in general agreement that 
the ratio of sound recording:musical 
works royalties should decline. 
However, Professor Watt’s model 
indicates that this ratio reduction 
should occur via a significant increase 
in musical works royalties and an even 
greater precipitous decline in the sound 
recording royalties set in an unregulated 
market. On the other hand, Professor 
Marx’s model indicates that the ratio 
should narrow essentially through a 
dramatic reduction in sound recording 
royalties and an essentially stable 
musical works rate. 


Professor Watt explains that the cause 
of the dramatically lower sound 
recording rates in his Shapley model is 
the existing regulation of musical works 
rates. Specifically, he opines: 


[The reason] my predicted fraction of 
revenues for sound recording royalties is 
significantly less than what is observed in the 
market [is] simple. The statutory rate for 
mechanical royalties in the United States is 
significantly below the predicted fair rate, 
and the statutory rate effectively removes the 
musical works rightsholders from the 
bargaining table with the services. Since this 
leaves the sound recording rightsholders as 
the only remaining essential input, 


bargaining theory tells us that they will 
successfully obtain most of the available 
surplus. 


Watt WRT ¶ 36.352 Professor Watt 
opines that, because the mechanical rate 
should rise, the sound recording rate 
therefore should fall—a phenomenon 
the parties have summarized as a ‘‘see- 
saw’’ effect. See, e.g., 4/5//17 Tr. 5079– 
80:10 (Katz).353 


However, no witness explained how 
this seesaw effect would occur, and 
there were no witnesses from the record 
companies who testified that the record 
companies would impotently acquiesce 
to a significant loss in royalties to 
accommodate the diversion of a huge 
economic surplus away from them and 
to the Copyright Owners.354 Indeed, 
when the Judges inquired of Professor 
Watt how such an adjustment might 
occur, given existing contractual rates 
between the Services and record 
companies, he acknowledged that he 
had not thought of that problem until he 
was questioned by the Judges at the 
hearing, and he acknowledged that the 
timing of any adjustment might be 
disruptive. 3/27/17 Tr. 3091–92 
(Watt).355 
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356 As a matter of economic theory, given the 
present interactive streaming market structure, the 
record companies already have the economic power 
to put streaming services out of business, because 
the market in which record companies and 
interactive streaming services negotiate is 
unregulated. So, I recognize that—given the present 
interactive streaming market structure—the record 
companies apparently find it in their self-interest to 
maintain the presence of interactive licensees. 
Indeed, the evidence in Web IV revealed that the 
record companies’ strategy has been to 
‘‘[REDACTED].’’ Web IV, supra, at 63 (restricted 
version). However, if mechanical royalty rates were 
to increase to a level that significantly reduced the 
profits of the record companies from streaming, 
there is no evidence in the record in this proceeding 
that indicates whether the record companies would 
decide to maintain the current vertical structure of 
the market and docilely accept such a revenue loss. 
For example, they could create their own streaming 
services (perhaps learning the lessons from the 
failed Pressplay and MusicNet attempts of the past). 
Or, they could maintain the sound recording royalty 
rates, thereby hastening a more immediate exit of 
streaming services from the market. Although such 
an acceleration of exit might be the consequence in 
an unregulated market (fostering Schumpeterian 
competition for the holy grail of market scale), such 
a change would not only be inconsistent with 
affording the services a fair income, but also would 
clearly be disruptive pursuant to Factor D of section 
801(b)(1). 


I am loath to adopt the hypothetically 
plausible idea of a ‘‘see-saw’’ effect 
impacting the division of this surplus, 
when there is simply no evidence that 
such an adjustment would occur.356 
Given at least $[REDACTED] in 
interactive streaming revenue, if the 
record companies were to passively 
accept a reduction of royalties from 
approximately [REDACTED]% of that 
revenue, $[REDACTED], to Professor 
Watt’s proposed 37.9%, i.e., to 
$[REDACTED], they would lose 
(assuming no further growth in 
streaming) approximately 
$[REDACTED] annually, or 
$[REDACTED] over five years. The 
Judges cannot merely assume that the 
record companies would ‘‘go quietly 
into that good night,’’ rather than seek 
some other market structure in which to 
protect this revenue, such as, for 
example, resurrecting the idea of 
establishing or otherwise integrating 
their own streaming services. The 
Services’ experts, and Apple’s expert, 
testified that any purported see-saw 
effect was indeterminate with regard to 
its impact on the interactive streaming 
services. See 4/5/17 Tr. 4944–45 (Katz) 
(acknowledging the possibility that a 
mechanical royalty rate increase would 
affect sound recording royalties in the 
future but not immediately, and that 
there is no reliable estimate of the size 
of any such adjustment); 4/7/17 Tr. 
5515–5516(Marx) ([REDACTED]); 4/5/17 
Tr. 5704–05 (Ghose) (‘‘[I]t’s quite likely 
that the streaming service will want to 
maintain their royalties and their 
revenues at the current levels. And so, 


you know, to me it seems like an 
extreme statement that the entire 
increase in publisher profits will come 
at the expense of the streaming 
services.’’). 


In any event, from an evidentiary 
perspective, there is no need to indulge 
in such speculation. There is absolutely 
no evidence that such a significant shift 
in royalty distribution would occur, nor 
is there sufficient evidence as to the 
potential consequences of such a 
draconian reallocation of revenue. 


In sum, my analysis of the Shapley 
approaches with regard to the elements 
of Factors B and C demonstrates 
(whether that analysis was undertaken 
as part of the ‘‘reasonable rate’’ analysis 
or as a separate ‘‘factor’’ analysis) that 
there is no basis to apply those elements 
to adjust the reasonable rates as set forth 
in the 2012 benchmark. 


D. Factor D 
The last itemized factor of section 


801(b)(1), Factor D, directs the Judges 
‘‘to minimize any disruptive impact on 
the structure of the industries involved 
and on generally prevailing industry 
practices.’’ 17 U.S.C. 801(b)(1)(D). In 
Phonorecords I, 74 FR at 4525, the 
Judges reiterated their understanding of 
Factor D, concluding that a rate would 
need adjustment under Factor D if that 
rate 
directly produces an adverse impact that is 
substantial, immediate and irreversible in the 
short-run because there is insufficient time 
for either [party] to adequately adapt to the 
changed circumstance produced by the rate 
change and, as a consequence, such adverse 
impacts threaten the viability of the music 
delivery service currently offered to 
consumers under this license. 


Id. I adopt and apply in this 
Determination the same Factor D test as 
set forth above. 


The Services are advocating broadly 
for essentially the same rate structure 
that now exists, except for the 
elimination of the Mechanical Floor. 
See SJPFF at 1. My proposed rate 
structure is consistent with that 
position, except that I would maintain 
the Mechanical Floor. I would also 
maintain the existing rates. Because this 
result would continue the existing 
structure and rates, neither the services 
nor Copyright Owners can reasonably 
complain of disruption under the 
standard quoted above. Indeed, a 
continuation of the present rate 
structure and rates reflects constancy 
rather than disruption. 


More particularly, the fact that 
interactive streaming services are failing 
to realize an accounting profit under 
this structure does not demonstrate that 
the rate structure proposed would 


threaten their viability. As noted supra, 
such year-over-year accounting losses 
are consistent with a long-run 
competition for the market, during 
which losses can be endured as a cost 
of doing business. Indeed, the services 
remain in business despite the existence 
of chronic losses. In that regard, a 
financial expert engaged jointly by the 
Services testified that he was ‘‘not aware 
of a single standalone digital music 
service that has sustained profitability 
to date,’’ Testimony of David B. Pakman 
¶ 23 (Pakman WDT), yet that lack of 
sustained profitability has not 
materially diminished the ranks of 
interactive streaming services nor 
dampened competition from new 
entrants into the market. 


Moreover, the record indicates that 
the services are not as concerned with 
short-term rates as they are with long- 
term market share, or what the services 
call ‘‘scaling,’’ in their Schumpeterian 
competition for the market. This point 
was made clearly by [REDACTED] 
(emphasis added). Of course, 
[REDACTED]. Katz CWRT ¶ 204. 


The point is well-recognized by 
Google as well. See Joyce WDT ¶ 20 
([REDACTED]) (emphasis added). This 
acknowledgement was echoed by one of 
Copyright Owners’ economic expert 
witnesses, who explained that the 
services’ competitive posture was 
typical of internet-based entities that 
accept short-term losses to build 
economies of scale through, for 
example, investing in customer loyalty. 
Rysman WDT ¶ 32. 


Moreover, another expert economic 
witness for the Services, Dr. Leonard, 
candidly acknowledged that ‘‘[a]n 
argument may be made that the services 
expect to be profitable eventually, 
otherwise they would go out of business 
and Spotify, for example, would not 
have positive market value.’’ Leonard 
AWDT 101, n.153. Likewise, Pandora 
notes that it can ‘‘achieve the growth it 
projects . . . under a continuation of 
existing rates and terms . . . .’’ 
Pandora’s Introductory Rebuttal 
Memorandum at 3 (emphasis added). 


This inability of the services to 
become profitable will persist based on 
the record, under existing competitive 
conditions. As Mr. Pakman testified: 
[N]o current music subscription 
service—including marquee brands like 
Pandora, Spotify and Rhapsody—can 
ever be profitable, even if they execute 
perfectly . . . .’’ Pakman WDT 23 n.5 
(citation omitted). Although Mr. 
Pakman blames the lack of profitability 
(in part) on the level of mechanical 
royalties, id., I find, based on the 
Services’ own acknowledgement, that 
the lack of profitability is a function of 
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357 In this regard, Copyright Owners argue that 
the services could attempt to cut their non-content 
costs in order to remain sustainable. They suggest 
that the services emulate Sirius XM, which 
successfully reduced its non-content costs as a 
percent of revenue. See Rysman WDT ¶ ¶ 98–100. 
However, as Spotify’s CFO, Mr. McCarthy notes, 
Sirius and XM (the pre-merger predecessors to 
Sirius XM) ‘‘nearly bankrupted themselves and 
merged in order to survive.’’ McCarthy WRT ¶ 42. 
Moreover, not only were Sirius XM’s content costs 
lower as a percent of revenue, but also its ‘‘costs 
declined as a percentage of revenue as they grew 
their subscriber base. . . . . Their costs declined as 
they achieved scale.’’ Id. Once again, the necessity 
of scale remains paramount. 


358 That is, the potentially profitable long-run cost 
curve, from scaling, may never be attainable if the 
interactive streaming services remain on perpetual 
loss-inducing short-run cost curves. 


359 Of course, it is possible that the majority may 
be correct that rolling out this rate increase over five 
years will ameliorate its disruptive impact. But it 
is equally possible that the rate and structure 
remain disruptive even when introduced in this 
extended manner. The salient point, again, is that 
the fact this rate structure and these rates were 
adopted post-hearing with the absence of a record 
to support them makes the analysis too speculative. 
The parties deserve an opportunity, and are entitled 
to one under the statute, to challenge the rates and 
rate structure, whether as inconsistent with Factor 
D or as inconsistent with any other requisite set 
forth in section 801(b)(1). 


a lack of scale (which is another way of 
indicating that market share is divided 
among too many competing interactive 
streaming services). In fact, Mr. Pakman 
himself recognizes the importance of 
scale to long-run profitability. Pakman 
WDT ¶ 26 n.11 (‘‘Scale is a magic word 
for so many cloud-based companies and 
services. . . . It may be that Spotify will 
gain some power over the royalties it 
pays once it has a critical mass of 
customers . . . .’’). Pakman WDT ¶ 26 
n.11 (emphasis added). 


Given the paramount importance of 
scaling to the long-term success of 
interactive streaming, lowering 
mechanical royalties in this 
proceeding—simply to mitigate or 
prevent shorter-term losses by 
interactive streaming services—would 
constitute an unwarranted subsidy to 
these services at the expense of 
Copyright Owners.357 


Also, although the services have 
indicated their ability to withstand 
short-term losses as they compete for 
scale/market share, the record also 
indicates that there is a limit to such 
losses—however imprecise and 
unknown—beyond which services will 
be unable to attract capital and survive 
until the long run market dénouement. 
In this regard, Mr. Joyce noted that, 
[REDACTED], at some point 
[REDACTED]. Joyce WDT ¶ 18. As Dr. 
Leonard testified, ‘‘[REDACTED].’’ 
Leonard AWDT ¶ 101 n.151. This 
testimony reflects the well-understood 
principle that ‘‘[t]here is no specific 
time period . . . that separates the short 
run from the long run.’’ R. Pindyck & D. 
Rubinfeld, Microeconomics at 190 (6th 
ed. 2005). Thus, although the services 
appear able to withstand current rates, 
a rate increase of the magnitude sought 
by Copyright Owners would run the 
very real risk of preventing the services 
from surviving the ‘‘short-run,’’ 
threatening the type of disruption Factor 
D is intended to prevent.358 


Moreover, the 44% rate increase 
adopted by the majority likewise places 


the services in quite unchartered waters 
regarding the disruptive impact of that 
increase. The majority actually 
recognizes that the increase is so 
draconian that it cannot be 
implemented immediately. See Majority 
Opinion, supra. Instead, the majority 
leaches the increase into the rates year- 
by-year, as if one can simply assume 
that the disruptive impact of such a rate 
increase is ameliorated in this manner. 
Without a record to consider the impact 
of that rate increase, the majority may 
simply be substituting a slow bleed for 
a fatal blow.359 


With regard to the Mechanical Floor, 
I do not find that the continuation of 
this element of the existing rate 
structure would be disruptive under the 
applicable standard. As discussed 
supra, the risks of fractionalized 
licenses and publisher withdrawals 
have receded, belying any reasonable 
assertion that such events are on the 
‘‘immediate’’ horizon. Further, given 
that musical works royalties are a 
fraction of the total royalties paid by 
interactive streaming services, the 
triggering of the Mechanical Floor 
would be unlikely to ‘‘threaten the 
viability’’ of the interactive market.’’ 
Further, because the Mechanical Floor 
was a bargained-for feature of the 
benchmark structure on which the 
Services rely, and because that 
provision protects the funds available to 
provide liquidity to songwriters in the 
form of advances, removal of the 
Mechanical Floor would more likely 
disrupt ‘‘prevailing industry practices.’’ 
The continuation of the Mechanical 
Floor avoids that disruption. 


With regard to the impact on 
Copyright Owners, I find that the 
adoption of a rate structure based on the 
2012 benchmark would not be 
disruptive under the standard quoted 
above. The record indicates that music 
publishers have been profitable while 
this standard has been in effect, and that 
interactive streaming has contributed to 
that profitability. Although that 
profitability is generated by a 
combination of mechanical and 
performance royalties paid by 
interactive streaming services, the fact 


that those two rights are—without 
dispute—perfect complements, means 
that the profitability of Copyright 
Owners must be viewed economically 
in the context of royalties realized from 
both rights (especially given the ‘‘All- 
In’’ aspect of the mechanical royalty). 


Indeed, Copyright Owners’ principal 
complaint is that, although their 
mechanical royalty revenue has 
increased, it has not increased as fast as 
the increase in the number of musical 
works streamed via sound recordings 
performed on interactive services. 
However, as noted, supra, the record 
reflects that the increase in streams is 
itself a function of the price 
discriminatory rate structure that 
incentivizes downstream services that 
can move ‘‘down the demand curve’’ 
and offer streaming services to listeners 
with a low WTP. 3/13/17 Tr. 701 (Katz). 
Such a structure will produce an 
increase in royalties, even as it may 
produce a lower effective royalty per 
stream but, as Professor Hubbard 
explained, that comparison misses the 
salient economic point. 4/13/17 Tr. 
5971–73 (Hubbard). 


Further, the current rate structure has 
allowed for rates to exceed the 10.5% 
headline rate. For example, 
[REDACTED]. Accord, 3/29/17 Tr. 3637 
(Israelite (‘‘I don’t even think we 
thought of them as minima. We thought 
of them as alternate rates. And we 
would get the greatest of three different 
rates.’’). In this regard, the existing 
‘‘greater of’’ structure incorporates the 
benefits that the Copyright Board of 
Canada identified (as discussed supra) 
as tilted in favor of rights holders, 
although the existing structure, 
established via settlement, ameliorates 
that impact by providing a ‘‘lesser-of’’ 
approach in the second rate prong.) 


In sum, I find no evidentiary basis to 
support a Factor D adjustment to the 
rates I have otherwise proposed in this 
Dissent. 


Because I have rejected Copyright 
Owners’ rate proposal, the potential 
disruptive impact of their proposal is 
moot, given my decision to consider the 
‘‘reasonable’’ rate structure and rate 
issues before considering the four 
itemized factor of section 801(b)(1). 
However, if I had incorporated this 
disruption consideration within the 
‘‘reasonable rate’’ analysis, my finding 
would be the same, i.e., that Copyright 
Owners’ rate proposal would be 
unreasonable because it would be 
disruptive under the Factor D standards. 


That disruptive effect is captured by 
the following summary of the rate 
changes for the several services if 
Copyright Owners’ proposal were to be 
implemented: 
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FIGURE 3—IMPACT OF COPYRIGHT OWNERS’ PROPOSAL ON SPOTIFY’S ROYALTIES 
[In thousands except percentages, 2H2015–1H2016] 


[REDACTED] 


FIGURE 4—ESTIMATED IMPACT OF THE COPYRIGHT OWNERS’ PROPOSAL ON OTHER STREAMING SERVICES, 2015 


Service name 


Current Copyright Owner’s proposal Impact of Copyright Owners’ 
proposal 


Mechanical 
royalties 


Musical works 
royalties 


Mechanical 
royalties 


Musical works 
royalties 


% increase in 
mechanical 


royalties 


% increase in 
musical works 


royalties 


Google .................................... [REDACTED] .... [REDACTED] .... [REDACTED] .... [REDACTED] .... [REDACTED] .... [REDACTED] 
Amazon Prime ....................... [REDACTED] .... [REDACTED] .... [REDACTED] .... [REDACTED] .... [REDACTED] .... [REDACTED] 
Rhapsody ............................... $7,323,476 ....... $10,253,216 ..... $11,230,793 ..... $14,160,533 ..... 53% .................. 38% 
Apple Music ........................... [REDACTED] .... [REDACTED] .... [REDACTED] .... [REDACTED] .... [REDACTED] .... [REDACTED] 
TIDAL ..................................... $755,522 .......... $1,754,546 ....... $1,600,723 ....... $2,599,747 ....... 112% ................ 48% 
Deezer .................................... $438,412 .......... $563,412 .......... $822,541 .......... $947,540 .......... 88% .................. 68% 
Other ...................................... $4,478,824 ....... $11,255,046 ..... $16,709,012 ..... $23,485,234 ..... 273% ................ 109% 
Average .................................. $5,277,869 ....... $8,311,074 ....... $16,098,189 ..... $19,131,394 ..... 194% ................ 109% 


Marx WRT at 8–9. 
These increases are on an order of 
magnitude that indicates to me that 
such increase would clearly implicate 
the applicable disruption standard. 


The knock-on effects of this proposal 
would be disruptive under the 
applicable standard. Pandora indicates 
it would have little choice but to 
eliminate its limited offering Pandora 
Plus product. See Herring WRT ¶ 10. 
Under Copyright Owners’ proposed per 
user rate, it would pay [REDACTED] the 
amount it now pays for both mechanical 
and performance royalties, and royalties 
would be even higher on the other 
prong—based on the number of songs 
played, Herring WRT ¶ 7, even though 
the overwhelming majority of streams 
on Pandora Plus are noninteractive and 
do not implicate the mechanical right. 
See Herring WRT ¶ 16. Mr. Herring 
further testified that, under Copyright 
Owners’ proposal, [REDACTED]. 
Consequently, he notes that Pandora 
would lack any resources to invest in its 
burgeoning interactive streaming service 
offerings. Herring WDT ¶ 58. 


[REDACTED]. Marx WRT ¶ 16 & Fig. 
1. 


In similar fashion, Google claims that 
Copyright Owners’ rate proposal would 
[REDACTED] rates it pays for interactive 
streaming on its Google Play Music 
service. More particularly, if Google had 
paid Copyright Owners’ proposed rates 
from June 2013 to June 2016, 
[REDACTED], Leonard WRT ¶ 9. On 
dollar terms, Google estimates that it 
would have paid $[REDACTED] for 
musical works rights under Copyright 
Owners’ proposal, compared with 


[REDACTED] it paid during that period 
under existing rates. Id. ¶ ¶ 8, 9. 


Apple also claims that Copyright 
Owners’ proposal would lead to a 
shutdown of one of its services. 
Specifically, Apple asserts that it would 
not continue to offer its purchased 
content locker service if it were subject 
to Copyright Owners’ per-user proposal 
and that Apple would never offer a paid 
content locker again if the Copyright 
Owners’ rates were in place. 3/22/17 Tr. 
2526 (Dorn). 


Copyright Owners argue that the 
services could ameliorate any disruptive 
impact from these rates by estimating 
the number of plays per user, raising 
rates and/or limiting functionality (e.g., 
by capping listening). See Rysman WRT 
¶ 75. However, there is no sufficient 
evidence in the record that the services 
could engage in such modifications and 
estimations in order to offset the 
draconian rate increases that would 
result from Copyright Owners’ proposal. 


Copyright Owners argue that the 
current status of the interactive 
streaming market indicates that neither 
their proposed rate structure nor their 
proposed higher rates would be 
disruptive pursuant to Factor D or the 
Judges’ application of that factor. In that 
regard, Copyright Owners make three 
points with regard to ongoing market 
developments: 


1. Ongoing entry of new interactive 
streaming services indicates that the market 
is healthy and expanding; 


2. The entry in particular of large entities 
with comprehensive product ‘‘ecosysems’’ 
(i.e., Amazon, Apple and Google) specifically 
demonstrates the opportunity for profitable 
interactive streaming; and 


3. [REDACTED]. 


4/4/17 Tr. 4647–49 (Eisenach). 
I find these three points inapposite 


with regard to the issue of whether 
Copyright Owners’ proposed rate 
structure and rate increase would 
minimize disruption. Simply put, 
Copyright Owners’ proposed changes 
are not yet in existence, so any evidence 
of changes that have occurred 
previously cannot reflect the potential 
impact of Copyright Owners’ proposals. 
Of particular note, Copyright Owners’ 
proposal would eliminate the ‘‘All-In’’ 
feature of the mechanical rate, resulting 
in the disruption from ‘‘double- 
counting’’ the value of perfect 
complements that the ‘‘All-In’’ feature is 
designed to avoid. 


And again, I return to Copyright 
Owners’ endorsement of the bargaining 
room theory and their concomitant 
acknowledgement that they might well 
engage in bargaining, by which they 
would agree to lower rates to 
accommodate different services catering 
to differing listener segments. That 
argument at least implicitly 
acknowledges that Copyright Owners’ 
‘‘one-size-fits-all’’ rate is a misnomer, 
and that their proposal is designed to 
handle potential disruptive impacts 
through negotiation that were not 
subject to an application of any of the 
section 801(b)(1) factors. 


In sum, even if I had integrated my 
disruption analysis into my reasonable 
rate analysis (as opposed to treating it 
separately), I would have rejected 
Copyright Owners’ rate structure and 
rate proposal as inconsistent with Factor 
D. 


I also find that Apple’s per play rate 
structure would be disruptive, 
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essentially for the same reason that 
Copyright Owners’ proposed structure 
would be disruptive. For example, 
Apple’s proposed per-play rate would 
increase Spotify’s royalty payments on 
its ad-supported service to 
[REDACTED]% of revenue, threatening 
the continuation of that service—the 
only one to provide a monetarily free 
service. See Written Rebuttal Testimony 
of Paul Vogel (on behalf of Spotify USA 
Inc.) ¶ 48. In this regard, the senior 
director of Apple Music, David Dorn, 
indicated in colloquy with the Judges, 
that [REDACTED]. See 3/22/17 Tr. 2538 
(Dorn) ([REDACTED]). Of course, the ad- 
supported Spotify service, and the 
[REDACTED], for example, are designed 
to [REDACTED], so Apple’s proposed 
rate structure and rates would 
disincentivize such distribution 
channels, impeding the ‘‘future’’ listener 
conversion Mr. Dorn anticipates. 
Moreover, such low WTP listeners on an 
ad-supported or other free-to-the- 
listener service generate royalties that 
would otherwise not be paid. See 
Written Rebuttal Testimony of Will Page 
(On behalf of Spotify USA Inc.) ¶ 48 
([REDACTED]); see also 4/7/17 Tr. 5503 
(Marx) ([REDACTED]). 


4. Conclusion 


For the foregoing reasons, I 
respectfully dissent. 


Issue Date: November 5, 2018. 
David R. Strickler, 
Copyright Royalty Judge. 


List of Subjects in 37 CFR Part 385 


Copyright, Phonorecords, Recordings. 


Final Regulations 


■ For the reasons set forth in the 
preamble, the Copyright Royalty Judges 
revise 37 CFR part 385 to read as 
follows. 


PART 385—RATES AND TERMS FOR 
USE OF NONDRAMATIC MUSICAL 
WORKS IN THE MAKING AND 
DISTRIBUTING OF PHYSICAL AND 
DIGITAL PHONORECORDS 


Subpart A—Regulations of General 
Application 


Sec. 
385.1 General. 
385.2 Definitions. 
385.3 Late payments. 
385.4 Recordkeeping for promotional or 


free trial non-royalty-bearing uses. 


Subpart B—Physical Phonorecord 
Deliveries, Permanent Digital Downloads, 
Ringtones, and Music Bundles 


385.10 Scope. 
385.11 Royalty rates. 


Subpart C—Interactive Streaming, Limited 
Downloads, Limited Offerings, Mixed 
Service Bundles, Bundled Subscription 
Offerings, Locker Services, and Other 
Delivery Configurations 


385.20 Scope. 
385.21 Royalty rates and calculations. 
385.22 Royalty floors for specific types of 


offerings. 


Subpart D—Promotional and Free-to-the- 
User Offerings 


385.30 Scope. 
385.31 Royalty rates. 


Authority: 17 U.S.C. 115, 801(b)(1), 
804(b)(4). 


PART 385—RATES AND TERMS FOR 
USE OF NONDRAMATIC MUSICAL 
WORKS IN THE MAKING AND 
DISTRIBUTING OF PHYSICAL AND 
DIGITAL PHONORECORDS 


Subpart A—Regulations of General 
Application 


§ 385.1 General. 


(a) Scope. This part establishes rates 
and terms of royalty payments for the 
use of nondramatic musical works in 
making and distributing of physical and 
digital phonorecords in accordance with 
the provisions of 17 U.S.C. 115. This 
subpart contains regulations of general 
application to the making and 
distributing of phonorecords subject to 
the section 115 license. 


(b) Legal compliance. Licensees 
relying on the compulsory license 
detailed in 17 U.S.C. 115 shall comply 
with the requirements of that section, 
the rates and terms of this part, and any 
other applicable regulations. This part 
describes rates and terms for the 
compulsory license only. 


(c) Interpretation. This part is 
intended only to set rates and terms for 
situations in which the exclusive rights 
of a Copyright Owner are implicated 
and a compulsory license pursuant to 17 
U.S.C. 115 is obtained. Neither the part 
nor the act of obtaining a license under 
17 U.S.C. 115 is intended to express or 
imply any conclusion as to the 
circumstances in which a user must 
obtain a compulsory license pursuant to 
17 U.S.C. 115. 


(d) Relationship to voluntary 
agreements. The rates and terms of any 
license agreements entered into by 
Copyright Owners and Licensees 
relating to use of musical works within 
the scope of those license agreements 
shall apply in lieu of the rates and terms 
of this part. 


§ 385.2 Definitions. 


Accounting Period means the monthly 
period specified in 17 U.S.C. 115(c)(5) 
and any related regulations. 


Affiliate means an entity controlling, 
controlled by, or under common control 
with another entity, except that an 
affiliate of a record company shall not 
include a Copyright Owner to the extent 
it is engaging in business as to musical 
works. 


Bundled Subscription Offering means 
a Subscription Offering providing 
Licensed Activity consisting of Streams 
or Limited Downloads that is made 
available to End Users with one or more 
other products or services (including 
products or services subject to other 
subparts) as part of a single transaction 
without pricing for the subscription 
service providing Licensed Activity 
separate from the product(s) or 
service(s) with which it is made 
available (e.g., a case in which a user 
can buy a portable device and one-year 
access to a subscription service 
providing Licensed Activity for a single 
price), 


Copyright Owner(s) are nondramatic 
musical works copyright owners who 
are entitled to royalty payments made 
under this part pursuant to the 
compulsory license under 17 U.S.C. 
115. 


Digital Phonorecord Delivery or DPD 
has the same meaning as in 17 U.S.C. 
115(d). 


End User means each unique person 
that: 


(1) Pays a subscription fee for an 
Offering during the relevant Accounting 
Period; or 


(2) Makes at least one Play during the 
relevant Accounting Period. 


Family Plan means a discounted 
subscription to be shared by two or 
more family members for a single 
subscription price. 


Free Trial Offering means a 
subscription to a Service’s transmissions 
of sound recordings embodying musical 
works when: 


(1) Neither the Service, the Record 
Company, the Copyright Owner, nor any 
person or entity acting on behalf of or 
in lieu of any of them receives any 
monetary consideration for the Offering; 


(2) The free usage does not exceed 30 
consecutive days per subscriber per 
two-year period; 


(3) In connection with the Offering, 
the Service is operating with 
appropriate musical license authority 
and complies with the recordkeeping 
requirements in § 385.4; 


(4) Upon receipt by the Service of 
written notice from the Copyright 
Owner or its agent stating in good faith 
that the Service is in a material manner 
operating without appropriate license 
authority from the Copyright Owner 
under 17 U.S.C. 115, the Service shall 
within 5 business days cease 
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transmission of the sound recording 
embodying that musical work and 
withdraw it from the repertoire 
available as part of a Free Trial Offering; 


(5) The Free Trial Offering is made 
available to the End User free of any 
charge; and 


(6) The Service offers the End User 
periodically during the free usage an 
opportunity to subscribe to a non-free 
Offering of the Service. 


GAAP means U.S. Generally Accepted 
Accounting Principles in effect at the 
relevant time, except that if the U.S. 
Securities and Exchange Commission 
permits or requires entities with 
securities that are publicly traded in the 
U.S. to employ International Financial 
Reporting Standards in lieu of Generally 
Accepted Accounting Principles, then 
that entity may employ International 
Financial Reporting Standards as 
‘‘GAAP’’ for purposes of this subpart. 


Interactive Stream means a Stream, 
where the performance of the sound 
recording by means of the Stream is not 
exempt from the sound recording 
performance royalty under 17 U.S.C. 
114(d)(1) and does not in itself, or as a 
result of a program in which it is 
included, qualify for statutory licensing 
under 17 U.S.C. 114(d)(2). 


Licensee means any entity availing 
itself of the compulsory license under 
17 U.S.C. 115 to use copyrighted 
musical works in the making or 
distributing of physical or digital 
phonorecords. 


Licensed Activity, as the term is used 
in subpart B of this part, means delivery 
of musical works, under voluntary or 
statutory license, via physical 
phonorecords and Digital Phonorecord 
Deliveries in connection with 
Permanent Digital Downloads, 
Ringtones, and Music Bundles; and, as 
the term is used in subparts C and D of 
this part, means delivery of musical 
works, under voluntary or statutory 
license, via Digital Phonorecord 
Deliveries in connection with 
Interactive Streams, Limited 
Downloads, Limited Offerings, mixed 
Bundles, and Locker Services. 


Limited Download means a 
transmission of a sound recording 
embodying a musical work to an End 
User of a digital phonorecord under 17 
U.S.C. 115(c)(3)(C) and (D) that results 
in a Digital Phonorecord Delivery of that 
sound recording that is only accessible 
for listening for— 


(1) An amount of time not to exceed 
one month from the time of the 
transmission (unless the Licensee, in 
lieu of retransmitting the same sound 
recording as another limited download, 
separately and upon specific request of 
the End User made through a live 


network connection, reauthorizes use 
for another time period not to exceed 
one month), or in the case of a 
subscription plan, a period of time 
following the end of the applicable 
subscription no longer than a 
subscription renewal period or three 
months, whichever is shorter; or 


(2) A number of times not to exceed 
12 (unless the Licensee, in lieu of 
retransmitting the same sound recording 
as another Limited Download, 
separately and upon specific request of 
the End User made through a live 
network connection, reauthorizes use of 
another series of 12 or fewer plays), or 
in the case of a subscription 
transmission, 12 times after the end of 
the applicable subscription. 


Limited Offering means a subscription 
plan providing Interactive Streams or 
Limited Downloads for which— 


(1) An End User cannot choose to 
listen to a particular sound recording 
(i.e., the Service does not provide 
Interactive Streams of individual 
recordings that are on-demand, and 
Limited Downloads are rendered only as 
part of programs rather than as 
individual recordings that are on- 
demand); or 


(2) The particular sound recordings 
available to the End User over a period 
of time are substantially limited relative 
to Services in the marketplace providing 
access to a comprehensive catalog of 
recordings (e.g., a product limited to a 
particular genre or permitting 
Interactive Streaming only from a 
monthly playlist consisting of a limited 
set of recordings). 


Locker Service means an Offering 
providing digital access to sound 
recordings of musical works in the form 
of Interactive Streams, Permanent 
Digital Downloads, Restricted 
Downloads or Ringtones where the 
Service has reasonably determined that 
the End User has purchased or is 
otherwise in possession of the subject 
phonorecords of the applicable sound 
recording prior to the End User’s first 
request to use the sound recording via 
the Locker Service. The term Locker 
Service does not mean any part of a 
Service’s products otherwise meeting 
this definition, but as to which the 
Service has not obtained a section 115 
license. 


Mixed Service Bundle means one or 
more of Permanent Digital Downloads, 
Ringtones, Locker Services, or Limited 
Offerings a Service delivers to End 
Users together with one or more non- 
music services (e.g., internet access 
service, mobile phone service) or non- 
music products (e.g., a telephone 
device) of more than token value and 
provided to users as part of one 


transaction without pricing for the 
music services or music products 
separate from the whole Offering. 


Music Bundle means two or more of 
physical phonorecords, Permanent 
Digital Downloads or Ringtones 
delivered as part of one transaction (e.g., 
download plus ringtone, CD plus 
downloads). In the case of Music 
Bundles containing one or more 
physical phonorecords, the Service 
must sell the physical phonorecord 
component of the Music Bundle under 
a single catalog number, and the 
musical works embodied in the Digital 
Phonorecord Delivery configurations in 
the Music Bundle must be the same as, 
or a subset of, the musical works 
embodied in the physical phonorecords; 
provided that when the Music Bundle 
contains a set of Digital Phonorecord 
Deliveries sold by the same Record 
Company under substantially the same 
title as the physical phonorecord (e.g., a 
corresponding digital album), the 
Service may include in the same bundle 
up to 5 sound recordings of musical 
works that are included in the stand- 
alone version of the set of digital 
phonorecord deliveries but not included 
on the physical phonorecord. In 
addition, the Service must permanently 
part with possession of the physical 
phonorecord or phonorecords it sells as 
part of the Music Bundle. In the case of 
Music Bundles composed solely of 
digital phonorecord deliveries, the 
number of digital phonorecord 
deliveries in either configuration cannot 
exceed 20, and the musical works 
embodied in each configuration in the 
Music Bundle must be the same as, or 
a subset of, the musical works embodied 
in the configuration containing the most 
musical works. 


Offering means a Service’s 
engagement in Licensed Activity 
covered by subparts C and D of this part. 


Paid Locker Service means a Locker 
Service for which the End User pays a 
fee to the Service. 


Performance Royalty means the 
license fee payable for the right to 
perform publicly musical works in any 
of the forms covered by subparts C and 
D this part. 


Permanent Digital Download or PDD 
means a Digital Phonorecord Delivery in 
a form that the End User may retain on 
a permanent basis and replay at any 
time. 


Play means an Interactive Stream, or 
play of a Limited Download, lasting 30 
seconds or more and, if a track lasts in 
its entirety under 30 seconds, an 
Interactive Stream or play of a Limited 
Download of the entire duration of the 
track. A Play excludes an Interactive 
Stream or play of a Limited Download 
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that has not been initiated or requested 
by a human user. If a single End User 
plays the same track more than 50 
straight times, all plays after play 50 
shall be deemed not to have been 
initiated or requested by a human user. 


Promotional Offering means a digital 
transmission of a sound recording, in 
the form of an Interactive Stream or 
Limited Download, embodying a 
musical work, the primary purpose of 
which is to promote the sale or other 
paid use of that sound recording or to 
promote the artist performing on that 
sound recording and not to promote or 
suggest promotion or endorsement of 
any other good or service and: 


(1) A Record Company is lawfully 
distributing the sound recording 
through established retail channels or, if 
the sound recording is not yet released, 
the Record Company has a good faith 
intention to lawfully distribute the 
sound recording or a different version of 
the sound recording embodying the 
same musical work; 


(2) For Interactive Streaming or 
Limited Downloads, the Record 
Company requires a writing signed by 
an authorized representative of the 
Service representing that the Service is 
operating with appropriate musical 
works license authority and that the 
Service is in compliance with the 
recordkeeping requirements of § 385.4; 


(3) For Interactive Streaming of 
segments of sound recordings not 
exceeding 90 seconds, the Record 
Company delivers or authorizes delivery 
of the segments for promotional 
purposes and neither the Service nor the 
Record Company creates or uses a 
segment of a sound recording in 
violation of 17 U.S.C. 106(2) or 
115(a)(2); 


(4) The Promotional Offering is made 
available to an End User free of any 
charge; and 


(5) The Service provides to the End 
User at the same time as the 
Promotional Offering stream an 
opportunity to purchase the sound 
recording or the Service periodically 
offers End Users the opportunity to 
subscribe to a paid Offering of the 
Service. 


Purchased Content Locker Service 
means a Locker Service made available 
to End User purchasers of Permanent 
Digital Downloads, Ringtones, or 
physical phonorecords at no 
incremental charge above the otherwise 
applicable purchase price of the PDDs, 
Ringtones, or physical phonorecords 
acquired from a qualifying seller. With 
a Purchased Content Locker Service, an 
End User may receive one or more 
additional phonorecords of the 
purchased sound recordings of musical 


works in the form of Permanent Digital 
Downloads or Ringtones at the time of 
purchase, or subsequently have digital 
access to the purchased sound 
recordings of musical works in the form 
of Interactive Streams, additional 
Permanent Digital Downloads, 
Restricted Downloads, or Ringtones. 


(1) A qualifying seller for purposes of 
this definition is the entity operating the 
Service, including affiliates, 
predecessors, or successors in interest, 
or— 


(i) In the case of Permanent Digital 
Downloads or Ringtones, a seller having 
a legitimate connection to the locker 
service provider pursuant to one or 
more written agreements (including that 
the Purchased Content Locker Service 
and Permanent Digital Downloads or 
Ringtones are offered through the same 
third party); or 


(ii) In the case of physical 
phonorecords: 


(A) The seller of the physical 
phonorecord has an agreement with the 
Purchased Content Locker Service 
provider establishing an integrated offer 
that creates a consumer experience 
commensurate with having the same 
Service both sell the physical 
phonorecord and offer the integrated 
locker service; or 


(B) The Service has an agreement with 
the entity offering the Purchased 
Content Locker Service establishing an 
integrated offer that creates a consumer 
experience commensurate with having 
the same Service both sell the physical 
phonorecord and offer the integrated 
locker service. 


(2) [Reserved] 
Record Company means a person or 


entity that: 
(1) Is a copyright owner of a sound 


recording embodying a musical work; 
(2) In the case of a sound recording of 


a musical work fixed before February 
15, 1972, has rights to the sound 
recording, under the common law or 
statutes of any State, that are equivalent 
to the rights of a copyright owner of a 
sound recording of a musical work 
under title 17, United States Code; 


(3) Is an exclusive Licensee of the 
rights to reproduce and distribute a 
sound recording of a musical work; or 


(4) Performs the functions of 
marketing and authorizing the 
distribution of a sound recording of a 
musical work under its own label, under 
the authority of the Copyright Owner of 
the sound recording. 


Relevant Page means an electronic 
display (for example, a web page or 
screen) from which a Service’s Offering 
consisting of Streams or Limited 
Downloads is directly available to End 
Users, but only when the Offering and 


content directly relating to the Offering 
(e.g., an image of the artist, information 
about the artist or album, reviews, 
credits, and music player controls) 
comprises 75% or more of the space on 
that display, excluding any space 
occupied by advertising. An Offering is 
directly available to End Users from a 
page if End Users can receive sound 
recordings of musical works (in most 
cases this will be the page on which the 
Limited Download or Interactive Stream 
takes place). 


Restricted Download means a Digital 
Phonorecord Delivery in a form that 
cannot be retained and replayed on a 
permanent basis. The term Restricted 
Download includes a Limited 
Download. 


Ringtone means a phonorecord of a 
part of a musical work distributed as a 
Digital Phonorecord Delivery in a format 
to be made resident on a 
telecommunications device for use to 
announce the reception of an incoming 
telephone call or other communication 
or message or to alert the receiver to the 
fact that there is a communication or 
message. 


Service means that entity governed by 
subparts C and D of this part, which 
might or might not be the Licensee, that 
with respect to the section 115 license: 


(1) Contracts with or has a direct 
relationship with End Users or 
otherwise controls the content made 
available to End Users; 


(2) Is able to report fully on Service 
Revenue from the provision of musical 
works embodied in phonorecords to the 
public, and to the extent applicable, 
verify Service Revenue through an 
audit; and 


(3) Is able to report fully on its usage 
of musical works, or procure such 
reporting and, to the extent applicable, 
verify usage through an audit. 


Service Revenue. (1) Subject to 
paragraphs (2) through (5) of this 
definition and subject to GAAP, Service 
Revenue shall mean: 


(i) All revenue from End Users 
recognized by a Service for the 
provision of any Offering; 


(ii) All revenue recognized by a 
Service by way of sponsorship and 
commissions as a result of the inclusion 
of third-party ‘‘in-stream’’ or ‘‘in- 
download’’ advertising as part of any 
Offering, i.e., advertising placed 
immediately at the start or end of, or 
during the actual delivery of, a musical 
work, by way of Interactive Streaming or 
Limited Downloads; and 


(iii) All revenue recognized by the 
Service, including by way of 
sponsorship and commissions, as a 
result of the placement of third-party 
advertising on a Relevant Page of the 
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Service or on any page that directly 
follows a Relevant Page leading up to 
and including the Limited Download or 
Interactive Stream of a musical work; 
provided that, in case more than one 
Offering is available to End Users from 
a Relevant Page, any advertising 
revenue shall be allocated between or 
among the Services on the basis of the 
relative amounts of the page they 
occupy. 


(2) Service Revenue shall: 
(i) Include revenue recognized by the 


Service, or by any associate, affiliate, 
agent, or representative of the Service in 
lieu of its being recognized by the 
Service; and 


(ii) Include the value of any barter or 
other nonmonetary consideration; and 


(iii) Except as expressly detailed in 
this part, not be subject to any other 
deduction or set-off other than refunds 
to End Users for Offerings that the End 
Users were unable to use because of 
technical faults in the Offering or other 
bona fide refunds or credits issued to 
End Users in the ordinary course of 
business. 


(3) Service Revenue shall exclude 
revenue derived by the Service solely in 
connection with activities other than 
Offering(s), whereas advertising or 
sponsorship revenue derived in 
connection with any Offering(s) shall be 
treated as provided in paragraphs (2) 
and (4) of this definition. 


(4) For purposes of paragraph (1) of 
this definition, advertising or 
sponsorship revenue shall be reduced 
by the actual cost of obtaining that 
revenue, not to exceed 15%. 


(5) In instances in which a Service 
provides an Offering to End Users as 
part of the same transaction with one or 
more other products or services that are 
not Licensed Activities, then the 
revenue from End Users deemed to be 
recognized by the Service for the 
Offering for the purpose of paragraph (1) 
of this definition shall be the lesser of 
the revenue recognized from End Users 
for the bundle and the aggregate 
standalone published prices for End 
Users for each of the component(s) of 
the bundle that are Licensed Activities; 
provided that, if there is no standalone 
published price for a component of the 
bundle, then the Service shall use the 
average standalone published price for 
End Users for the most closely 
comparable product or service in the 
U.S. or, if more than one comparable 
exists, the average of standalone prices 
for comparables. 


Stream means the digital transmission 
of a sound recording of a musical work 
to an End User— 


(1) To allow the End User to listen to 
the sound recording, while maintaining 


a live network connection to the 
transmitting service, substantially at the 
time of transmission, except to the 
extent that the sound recording remains 
accessible for future listening from a 
Streaming Cache Reproduction; 


(2) Using technology that is designed 
such that the sound recording does not 
remain accessible for future listening, 
except to the extent that the sound 
recording remains accessible for future 
listening from a Streaming Cache 
Reproduction; and 


(3) That is subject to licensing as a 
public performance of the musical work. 


Streaming Cache Reproduction means 
a reproduction of a sound recording 
embodying a musical work made on a 
computer or other receiving device by a 
Service solely for the purpose of 
permitting an End User who has 
previously received a Stream of that 
sound recording to play the sound 
recording again from local storage on 
the computer or other device rather than 
by means of a transmission; provided 
that the End User is only able to do so 
while maintaining a live network 
connection to the Service, and the 
reproduction is encrypted or otherwise 
protected consistent with prevailing 
industry standards to prevent it from 
being played in any other manner or on 
any device other than the computer or 
other device on which it was originally 
made. 


Student Plan means a discounted 
Subscription to an Offering available on 
a limited basis to students. 


Subscription means an Offering for 
which End Users are required to pay a 
fee to have access to the Offering for 
defined subscription periods of 3 years 
or less (in contrast to, for example, a 
service where the basic charge to users 
is a payment per download or per play), 
whether the End User makes payment 
for access to the Offering on a 
standalone basis or as part of a Bundle 
with one or more other products or 
services. 


Total Cost of Content or TCC means 
the total amount expensed by a Service 
or any of its affiliates in accordance 
with GAAP for rights to make 
interactive streams or limited 
downloads of a musical work embodied 
in a sound recording through the 
Service for the accounting period, 
which amount shall equal the 
applicable consideration for those rights 
at the time the applicable consideration 
is properly recognized as an expense 
under GAAP. As used in this definition, 
‘‘applicable consideration’’ means 
anything of value given for the 
identified rights to undertake the 
Licensed Activity, including, without 
limitation, ownership equity, monetary 


advances, barter or any other monetary 
and/or nonmonetary consideration, 
whether that consideration is conveyed 
via a single agreement, multiple 
agreements and/or agreements that do 
not themselves authorize the Licensed 
Activity but nevertheless provide 
consideration for the identified rights to 
undertake the Licensed Activity, and 
including any value given to an affiliate 
of a record company for the rights to 
undertake the Licensed Activity. Value 
given to a Copyright Owner of musical 
works that is controlling, controlled by, 
or under common control with a Record 
Company for rights to undertake the 
Licensed Activity shall not be 
considered value given to the Record 
Company. Notwithstanding the 
foregoing, applicable consideration shall 
not include in-kind promotional 
consideration given to a Record 
Company (or affiliate thereof) that is 
used to promote the sale or paid use of 
sound recordings embodying musical 
works or the paid use of music services 
through which sound recordings 
embodying musical works are available 
where the in-kind promotional 
consideration is given in connection 
with a use that qualifies for licensing 
under 17 U.S.C. 115. 


§ 385.3 Late payments. 
A Licensee shall pay a late fee of 1.5% 


per month, or the highest lawful rate, 
whichever is lower, for any payment 
owed to a Copyright Owner and 
remaining unpaid after the due date 
established in 17 U.S.C. 115(c)(5) and 
detailed in part 210 of this title. Late 
fees shall accrue from the due date until 
the Copyright Owner receives payment. 


§ 385.4 Recordkeeping for promotional or 
free trial non-royalty-bearing uses. 


(a) General. A Licensee transmitting a 
sound recording embodying a musical 
work subject to section 115 and subparts 
C and D of this part and claiming a 
Promotional or Free Trial zero royalty 
rate shall keep complete and accurate 
contemporaneous written records of 
making or authorizing Interactive 
Streams or Limited Downloads, 
including the sound recordings and 
musical works involved, the artists, the 
release dates of the sound recordings, a 
brief statement of the promotional 
activities authorized, the identity of the 
Offering or Offerings for which the zero- 
rate is authorized (including the internet 
address if applicable), and the beginning 
and end date of each zero rate Offering. 


(b) Retention of records. A Service 
claiming zero rates shall maintain the 
records required by this section for no 
less time than the Service maintains 
records of royalty-bearing uses 
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involving the same types of Offerings in 
the ordinary course of business, but in 
no event for fewer than five years from 
the conclusion of the zero rate Offerings 
to which they pertain. 


(c) Availability of records. If a 
Copyright Owner or agent requests 
information concerning zero rate 
Offerings, the Licensee shall respond to 
the request within an agreed, reasonable 
time. 


Subpart B—Physical Phonorecord 
Deliveries, Permanent Digital 
Downloads, Ringtones, and Music 
Bundles 


§ 385.10 Scope. 
This subpart establishes rates and 


terms of royalty payments for making 
and distributing phonorecords, 
including by means of Digital 
Phonorecord Deliveries, in accordance 
with the provisions of 17 U.S.C. 115. 


§ 385.11 Royalty rates. 
(a) Physical phonorecord deliveries 


and Permanent Digital Downloads. For 
every physical phonorecord and 
Permanent Digital Download the 
Licensee makes and distributes or 
authorizes to be made and distributed, 


the royalty rate payable for each work 
embodied in the phonorecord or PDD 
shall be either 9.1 cents or 1.75 cents 
per minute of playing time or fraction 
thereof, whichever amount is larger. 


(b) Ringtones. For every Ringtone the 
Licensee makes and distributes or 
authorizes to be made and distributed, 
the royalty rate payable for each work 
embodied therein shall be 24 cents. 


(c) Music Bundles. For a Music 
Bundle, the royalty rate for each 
element of the Music Bundle shall be 
the rate required under paragraph (a) or 
(b) of this section, as appropriate. 


Subpart C—Interactive Streaming, 
Limited Downloads, Limited Offerings, 
Mixed Service Bundles, Bundled 
Subscription Offerings, Locker 
Services, and Other Delivery 
Configurations 


§ 385.20 Scope. 
This subpart establishes rates and 


terms of royalty payments for Interactive 
Streams and Limited Downloads of 
musical works, and other reproductions 
or distributions of musical works 
through Limited Offerings, Mixed 
Service Bundles, Bundled Subscription 
Offerings, Paid Locker Services, and 


Purchased Content Locker Services 
provided through subscription and 
nonsubscription digital music Services 
in accordance with the provisions of 17 
U.S.C. 115, exclusive of Offerings 
subject to subpart D of this part. 


§ 385.21 Royalty rates and calculations. 


(a) Applicable royalty. Licensees that 
engage in Licensed Activity covered by 
this subpart pursuant to 17 U.S.C. 115 
shall pay royalties therefor that are 
calculated as provided in this section, 
subject to the royalty floors for specific 
types of services described in § 385.22. 


(b) Rate calculation. Royalty 
payments for Licensed Activity in this 
subpart shall be calculated as provided 
in paragraph (b) of this section. If a 
Service includes different Offerings, 
royalties must be calculated separately 
with respect to each Offering taking into 
consideration Service Revenue and 
expenses associated with each Offering. 


(1) Step 1: Calculate the all-In royalty 
for the Offering. For each Accounting 
Period, the all-in royalty shall be the 
greater of the applicable percent of 
Service Revenue and the applicable 
percent of TCC set forth in the following 
table. 


TABLE 1 TO PARAGRAPH (b)(1)—2018–2022 ALL-IN ROYALTY RATES 


Royalty year 2018 
(%) 


2019 
(%) 


2020 
(%) 


2021 
(%) 


2022 
(%) 


Percent of Revenue ............................................................. 11.4 12.3 13.3 14.2 15.1 
Percent of TCC .................................................................... 22.0 23.1 24.1 25.2 26.2 


(2) Step 2: Subtract applicable 
Performance Royalties. From the 
amount determined in step 1 in 
paragraph (b)(1) of this section, for each 
Offering of the Service, subtract the total 
amount of Performance Royalty that the 
Service has expensed or will expense 
pursuant to public performance licenses 
in connection with uses of musical 
works through that Offering during the 
Accounting Period that constitute 
Licensed Activity. Although this 
amount may be the total of the Service’s 
payments for that Offering for the 
Accounting Period, it will be less than 
the total of the Performance Royalties if 
the Service is also engaging in public 
performance of musical works that does 
not constitute Licensed Activity. In the 
case in which the Service is also 
engaging in the public performance of 
musical works that does not constitute 
Licensed Activity, the amount to be 
subtracted for Performance Royalties 
shall be the amount allocable to 
Licensed Activity uses through the 
relevant Offering as determined in 


relation to all uses of musical works for 
which the Service pays Performance 
Royalties for the Accounting Period. 
The Service shall make this allocation 
on the basis of Plays of musical works 
or, where per-play information is 
unavailable because of bona fide 
technical limitations as described in 
step 3 in paragraph (b)(3) of this section, 
using the same alternative methodology 
as provided in step 4 in paragraph (b)(4) 
of this section. 


(3) Step 3: Determine the payable 
royalty pool. The payable royalty pool is 
the amount payable for the reproduction 
and distribution of all musical works 
used by the Service by virtue of its 
Licensed Activity for a particular 
Offering during the Accounting Period. 
This amount is the greater of: 


(i) The result determined in step 2 in 
paragraph (b)(2) of this section; and 


(ii) The royalty floor (if any) resulting 
from the calculations described in 
§ 385.22. 


(4) Step 4: Calculate the per-work 
royalty allocation. This is the amount 
payable for the reproduction and 


distribution of each musical work used 
by the Service by virtue of its Licensed 
Activity through a particular Offering 
during the Accounting Period. To 
determine this amount, the Service must 
allocate the result determined in step 3 
in paragraph (b)(3) of this section to 
each musical work used through the 
Offering. The allocation shall be 
accomplished by dividing the payable 
royalty pool determined in step 3 for the 
Offering by the total number of Plays of 
all musical works through the Offering 
during the Accounting Period (other 
than Plays subject to subpart D of this 
part) to yield a per-Play allocation, and 
multiplying that result by the number of 
Plays of each musical work (other than 
Plays subject to subpart D of this part)) 
through the Offering during the 
Accounting Period. For purposes of 
determining the per-work royalty 
allocation in all calculations under step 
4 in this paragraph (b)(4) only (i.e., after 
the payable royalty pool has been 
determined), for sound recordings of 
musical works with a playing time of 
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over 5 minutes, each Play shall be 
counted as provided in paragraph (c) of 
this section. Notwithstanding the 
foregoing, if the Service is not capable 
of tracking Play information because of 
bona fide limitations of the available 
technology for Offerings of that nature 
or of devices useable with the Offering, 
the per-work royalty allocation may 
instead be accomplished in a manner 
consistent with the methodology used 
by the Service for making royalty 
payment allocations for the use of 
individual sound recordings. 


(c) Overtime adjustment. For purposes 
of the calculations in step 4 in 
paragraph (b)(4) of this section only, for 
sound recordings of musical works with 
a playing time of over 5 minutes, adjust 
the number of Plays as follows. 


(1) 5:01 to 6:00 minutes—Each play = 
1.2 plays. 


(2) 6:01 to 7:00 minutes—Each play = 
1.4 plays. 


(3) 7:01 to 8:00 minutes—Each play = 
1.6 plays. 


(4) 8:01 to 9:00 minutes—Each play = 
1.8 plays. 


(5) 9:01 to 10:00 minutes—Each play 
= 2.0 plays. 


(6) For playing times of greater than 
10 minutes, continue to add 0.2 plays 
for each additional minute or fraction 
thereof. 


(d) Accounting. The calculations 
required by paragraph (b) of this section 
shall be made in good faith and on the 
basis of the best knowledge, 
information, and belief of the Licensee 
at the time payment is due, and subject 
to the additional accounting and 
certification requirements of 17 U.S.C. 
115(c)(5) and part 210 of this title. 
Without limitation, a Licensee’s 
statements of account shall set forth 
each step of its calculations with 
sufficient information to allow the 
Copyright Owner to assess the accuracy 
and manner in which the Licensee 
determined the payable royalty pool and 
per-play allocations (including 
information sufficient to demonstrate 
whether and how a royalty floor 
pursuant to § 385.22 does or does not 
apply) and, for each Offering the 
Licensee reports, also indicate the type 
of Licensed Activity involved and the 
number of Plays of each musical work 
(including an indication of any overtime 
adjustment applied) that is the basis of 
the per-work royalty allocation being 
paid. 


§ 385.22 Royalty floors for specific types 
of offerings. 


(a) In general. The following royalty 
floors for use in step 3 of 
§ 385.21(b)(3)(ii) shall apply to the 
respective types of Offerings. 


(1) Standalone non-portable 
Subscription—streaming only. Except as 
provided in paragraph (a)(4) of this 
section, in the case of a Subscription 
Offering through which an End User can 
listen to sound recordings only in the 
form of Interactive Streams and only 
from a non-portable device to which 
those Streams are originally transmitted 
while the device has a live network 
connection, the royalty floor is the 
aggregate amount of 15 cents per 
subscriber per month. 


(2) Standalone non-portable 
Subscription—mixed. Except as 
provided in paragraph (a)(4) of this 
section, in the case of a Subscription 
Offering through which an End User can 
listen to sound recordings either in the 
form of Interactive Streams or Limited 
Downloads but only from a non-portable 
device to which those Streams or 
Limited Downloads are originally 
transmitted, the royalty floor for use in 
step 3 of § 385.21(b)(3)(ii) is the 
aggregate amount of 30 cents per 
subscriber per month. 


(3) Standalone portable Subscription 
Offering. Except as provided in 
paragraph (a)(4) of this section, in the 
case of a Subscription Offering through 
which an End User can listen to sound 
recordings in the form of Interactive 
Streams or Limited Downloads from a 
portable device, the royalty floor for use 
in step 3 of § 385.21(b)(3)(ii) is the 
aggregate amount of 50 cents per 
subscriber per month. 


(4) Bundled Subscription Offerings. In 
the case of a Bundled Subscription 
Offering, the royalty floor for use in step 
3 of § 385.21(b)(3)(ii) is the royalty floor 
that would apply to the music 
component of the bundle if it were 
offered on a standalone basis for each 
End User who has made at least one 
Play of a licensed work during that 
month (each such End User to be 
considered an ‘‘active subscriber’’). 


(b) Computation of royalty rates. For 
purposes of paragraph (a) of this section, 
to determine the royalty floor, as 
applicable to any particular Offering, 
the total number of subscriber-months 
for the Accounting Period, shall be 
calculated by taking all End Users who 
were subscribers for complete calendar 
months, prorating in the case of End 
Users who were subscribers for only 
part of a calendar month, and deducting 
on a prorated basis for End Users 
covered by an Offering subject to 
subpart D of this part, except in the case 
of a Bundled Subscription Offering, 
subscriber-months shall be determined 
with respect to active subscribers as 
defined in paragraph (a)(4) of this 
section. The product of the total number 
of subscriber-months for the Accounting 


Period and the specified number of 
cents per subscriber (or active 
subscriber, as the case may be) shall be 
used as the subscriber-based component 
of the royalty floor for the Accounting 
Period. A Family Plan shall be treated 
as 1.5 subscribers per month, prorated 
in the case of a Family Plan 
Subscription in effect for only part of a 
calendar month. A Student Plan shall be 
treated as 0.50 subscribers per month, 
prorated in the case of a Student Plan 
End User who subscribed for only part 
of a calendar month. 


Subpart D—Promotional and Free-to- 
the-User Offerings 


§ 385.30 Scope. 


This subpart establishes rates and 
terms of royalty payments for 
Promotional Offerings, Free Trial 
Offerings, and Certain Purchased 
Content Locker Services provided by 
subscription and nonsubscription 
digital music Services in accordance 
with the provisions of 17 U.S.C. 115. 


§ 385.31 Royalty rates. 


(a) Promotional Offerings. For 
Promotional Offerings of audio-only 
Interactive Streaming and Limited 
Downloads of sound recordings 
embodying musical works that the 
Record Company authorizes royalty-free 
to the Service, the royalty rate is zero. 


(b) Free Trial Offerings. For Free Trial 
Offerings for which the Service receives 
no monetary consideration, the royalty 
rate is zero. 


(c) Certain Purchased Content Locker 
Services. For every Purchased Content 
Locker Service for which the Service 
receives no monetary consideration, the 
royalty rate is zero. 


(d) Unauthorized use. If a Copyright 
Owner or agent of the Copyright Owner 
sends written notice to a Licensee 
stating in good faith that a particular 
Offering subject to this subpart differs in 
a material manner from the terms 
governing that Offering, the Licensee 
must within 5 business days cease 
Streaming or otherwise making 
available that Copyright Owner’s 
musical works and shall withdraw from 
the identified Offering any End User’s 
access to the subject musical work. 


Dated: December 18, 2018. 
Suzanne M. Barnett, 
Chief Copyright Royalty Judge. 


Approved by: 


Carla D. Hayden, 
Librarian of Congress. 
[FR Doc. 2019–00249 Filed 2–4–19; 8:45 am] 
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1 Public Law 115–264, 132 Stat. 3676 (2018). 
2 See S. Rep. No. 115–339, at 1–2 (2018); Report 


and Section-by-Section Analysis of H.R. 1551 by the 
Chairmen and Ranking Members of Senate and 
House Judiciary Committees, at 1 (2018), https://
www.copyright.gov/legislation/mma_conference_
report.pdf (‘‘Conf. Rep.’’); see also H.R. Rep. No. 
115–651, at 2 (2018) (detailing the House Judiciary 
Committee’s efforts to review music copyright 
laws). 


3 The MMA retains the ability of record 
companies to obtain an individual download 
license on a song-by-song basis. 17 U.S.C. 115(b)(3). 


4 S. Rep. No. 115–339, at 4, 8. 


5 17 U.S.C. 115(d)(2)(B), (d)(3)(B); see also id. at 
115(e)(15). 


6 Id. at 115(d)(3)(C). 
7 Id. at 115(d)(7)(D). 
8 Id. at 115(d)(5)(B); see also id. at 


115(d)(3)(D)(i)(IV), (d)(5)(C). 
9 Id. at 115(d)(3)(A)(ii). 
10 Id. at 115(d)(3)(A), (d)(3)(D)(i). 


(b) Definitions. As used in this 
section, designated representative 
means a Coast Guard Patrol 
Commander, including a Coast Guard 
petty officer, warrant or commissioned 
officer on board a Coast Guard vessel or 
on board a federal, state, or local law 
enforcement vessel assisting the Captain 
of the Port (COTP), Delaware Bay in the 
enforcement of the safety zone. 


(c) Regulations. (1) Under the general 
safety zone regulations in subpart C of 
this part, you may not enter the safety 
zone described in paragraph (a) of this 
section unless authorized by the COTP 
or the COTP’s designated representative. 


(2) To seek permission to enter or 
remain in the zone, contact the COTP or 
the COTP’s representative via VHF–FM 
channel 16 or 215–271–4807. Those in 
the safety zone must comply with all 
lawful orders or directions given to 
them by the COTP or the COTP’s 
designated representative. 


(3) This section applies to all vessels 
except those engaged in law 
enforcement, aids to navigation 
servicing, and emergency response 
operations. 


(d) Enforcement. The U.S. Coast 
Guard may be assisted in the patrol and 
enforcement of the safety zone by 
Federal, State, and local agencies. 


(e) Enforcement period. This zone 
will be enforced from approximately 
(but no earlier than) 5 p.m. to 
approximately (but not later than) 9 
p.m. on July 14, 2019. 


Dated: June 28, 2019. 
Scott E. Anderson, 
Captain, U.S. Coast Guard, Captain of the 
Port Delaware Bay. 
[FR Doc. 2019–14420 Filed 7–5–19; 8:45 am] 
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Designation of Music Licensing 
Collective and Digital Licensee 
Coordinator 


AGENCY: U.S. Copyright Office, Library 
of Congress. 
ACTION: Final rule. 


SUMMARY: Pursuant to title I of the Orrin 
G. Hatch-Bob Goodlatte Music 
Modernization Act, and following a 
solicitation of proposals and public 
comment on those proposals, the 
Register is designating the entities who 
will perform certain functions relating 


to the compulsory license for digital 
music providers to make and distribute 
digital phonorecord deliveries. For the 
reasons published in this document, the 
Register designates Mechanical 
Licensing Collective, Inc. as the 
mechanical licensing collective and 
Digital Licensee Coordinator, Inc. as the 
digital licensee coordinator, including 
their individual proposed board 
members. 


DATES: Effective July 8, 2019. 
FOR FURTHER INFORMATION CONTACT: 
Regan A. Smith, General Counsel and 
Associate Register of Copyrights, by 
email at regans@copyright.gov, Steve 
Ruwe Assistant General Counsel, by 
email at sruwe@copyright.gov, or Jason 
E. Sloan, Assistant General Counsel, by 
email at jslo@copyright.gov. Each can be 
contacted by telephone by calling (202) 
707–8350. 
SUPPLEMENTARY INFORMATION: 


I. Background 


On October 11, 2018, the Orrin G. 
Hatch-Bob Goodlatte Music 
Modernization Act (the ‘‘MMA’’) was 
signed into law.1 Title I of the MMA 
addresses the efficiency and fairness of 
the section 115 ‘‘mechanical’’ license for 
the reproduction and distribution of 
musical works embodied in digital 
phonorecord deliveries, including 
permanent downloads, limited 
downloads, and interactive streams.2 In 
relevant part, it eliminates the song-by- 
song notice of intention process for such 
uses and creates a new blanket 
compulsory licensing system for digital 
music providers engaged in digital 
phonorecord deliveries.3 The blanket 
licensing structure is designed to reduce 
the transaction costs associated with 
song-by-song licensing by commercial 
services that strive to offer ‘‘as much 
music as possible,’’ while ‘‘ensuring fair 
and timely payment to all creators’’ of 
the musical works used on these digital 
services.4 


The MMA directs the Register of 
Copyrights to designate a nonprofit 
entity operated by copyright owners, 
referred to by statute as the mechanical 
licensing collective (‘‘MLC’’), to 


administer this new blanket-licensing 
system beginning on the ‘‘license 
availability date,’’ that is, January 1, 
2021.5 As detailed further below, the 
MLC, through its board of directors and 
task-specific committees, will be 
responsible for a variety of duties, 
including receiving usage reports from 
digital music providers, collecting and 
distributing royalties associated with 
those uses, identifying musical works 
embodied in particular sound 
recordings, administering a process by 
which copyright owners can claim 
ownership of musical works (and shares 
of such works), and establishing a 
musical works database relevant to 
these activities.6 


By statute, digital music providers 
will bear the reasonable costs of 
establishing and operating the MLC 
through an administrative assessment, 
to be determined if necessary by the 
Copyright Royalty Judges (‘‘CRJs’’) in a 
separate proceeding.7 The MMA also 
allows, but does not require, the 
Register to designate a digital licensee 
coordinator (‘‘DLC’’) to represent 
licensees in this proceeding, to serve as 
a non-voting member of the MLC, and 
to carry out other functions.8 


A. MLC Designation Requirements, 
Duties, and Functions 


The entity designated as the MLC 
must be: 


• A single nonprofit entity that is 
created by copyright owners to carry out 
its statutory responsibilities; 


• ‘‘endorsed by, and enjoy[ ] 
substantial support from, musical work 
copyright owners that together represent 
the greatest percentage of the licensor 
market for uses of such works in 
covered activities, as measured over the 
preceding 3 full calendar years;’’ 9 


• able to demonstrate to the 
Copyright Office that, by the license 
availability date, it will have the 
administrative and technological 
capabilities to perform the required 
functions; and 


• governed by a board of directors 
and include committees that are 
composed of a mix of voting and non- 
voting members as directed by the 
statute.10 


If no single entity meets each of these 
statutory criteria, the Register must 
designate as the MLC the entity that 
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11 Id. at 115(d)(3)(B)(iii). 
12 Id. at 115(d)(3)(B)(ii); see also H.R. Rep. No. 


115–651, at 6 (noting that continuity is expected to 
be beneficial so long as the designated entity has 
‘‘regularly demonstrated its efficient and fair 
administration,’’ whereas evidence of ‘‘fraud, waste, 
or abuse,’’ or failure to adhere to relevant 
regulations should ‘‘raise serious concerns’’ 
regarding whether re-designation is appropriate); S. 
Rep. No. 115–339, at 5–6 (same). 


13 17 U.S.C. 115(d)(3)(C)(i), (iii) (enumerating 
thirteen functions, in addition to permission to 
administer voluntary licenses). 


14 Id. at 115(d)(3)(E). 
15 Id. at 115(d)(3)(C)(i)(IX)–(X). 
16 Id. at 115(d)(3)(D)(i). 
17 Id. 


18 Id. at 115(d)(3)(D)(ii). 
19 Id. at 115(d)(3)(D)(iv). This committee will have 


an equal number of musical work copyright owners 
and digital music provider representatives, 
respectively appointed by the MLC and DLC. 


20 Id. at 115(d)(3)(D)(v), (d)(3)(J)(ii). This 
committee of ten will have an equal number of 
musical work copyright owners and professional 
songwriters. 


21 Id. at 115(d)(3)(D)(vi), (d)(3)(H)(ii), (d)(3)(K). 
This committee will consist of at least six members, 
again equally divided among musical work 
copyright owners and professional songwriters. 


22 Id. at 115(d)(5)(A)(i)–(iii). 
23 Id. at 115(d)(5)(B). 
24 Id. at 115(d)(5)(B)(iii). 
25 See generally id. at 115(d)(5)(C). 


26 Id. at 115(d)(3)(B)(II), (d)(5)(B)(i)–(ii). 
27 Id. at 115(d)(3)(A)(iv) (‘‘with the approval of the 


Librarian of Congress pursuant to section 702, in 
accordance with subparagraph (B)’’); id. at 
(d)(5)(A)(iv) (same); see id. at 702. 


28 H.R. Rep. No. 115–651, at 5; S. Rep. No. 115– 
339, at 5; Conf. Rep. at 4; see H.R. Rep. No. 115– 
651, at 26 (‘‘This requirement is not waivable by the 
Register and is not subject to the alternate 
designation language.’’); S. Rep. No. 115–339, at 23 
(same). 


29 83 FR 65747 (Dec. 21, 2018) (‘‘NOI’’); see 17 
U.S.C. 115(d)(3)(B), (d)(3)(D)(iv)–(vi), (d)(5)(B). 


most nearly fits these qualifications.11 
After five years, the Register will 
commence a periodic review of this 
designation.12 


The MMA enumerates a number of 
required functions for the MLC.13 A core 
aspect of the MLC’s responsibilities 
includes identifying musical works and 
copyright owners, matching them to 
sound recordings (and addressing 
disputes), and ensuring that a copyright 
owner gets paid as he or she should. To 
that end, the MLC will create and 
maintain a free, public database of 
musical work and sound recording 
ownership information. The MLC will 
administer processes by which 
copyright owners can claim ownership 
of musical works (and shares of such 
works), and by which royalties for 
works for which the owner is not 
identified or located are equitably 
distributed to known copyright owners 
on a market share basis after a required 
holding period.14 The MLC will 
participate in proceedings before the 
CRJs to establish the administrative 
assessment that will fund the MLC’s 
activities, as well as proceedings before 
the Copyright Office with respect to the 
foregoing activities.15 


The board of the MLC shall consist of 
fourteen voting members and three 
nonvoting members.16 Ten voting 
members shall be representatives of 
music publishers that have been 
assigned exclusive rights of 
reproduction and distribution of 
musical works with respect to covered 
activities, and four other voting 
members shall be professional 
songwriters who have retained and 
exercise exclusive rights of reproduction 
and distribution for musical works they 
have authored. There are also three 
nonvoting members that will represent 
the interests of songwriters, music 
publishers, and digital licensees via 
representatives of relevant trade 
associations or, in the case of licensees, 
the DLC, if one has been designated.17 
Within one year of designation, the MLC 
must establish publicly available bylaws 


relating to the governance of the 
collective, following statutory criteria.18 


By statute, the MLC board must 
establish three committees. First, an 
operations advisory committee will 
make recommendations concerning the 
operations of the collective, ‘‘including 
the efficient investment in and 
deployment of information technology 
and data resources.’’ 19 Second, an 
unclaimed royalties oversight 
committee will establish policies and 
procedures necessary to undertake a fair 
distribution of unclaimed royalties.20 
Third, a dispute resolution committee 
will establish policies and procedures 
for copyright owners to address disputes 
relating to ownership interests in 
musical works, including a mechanism 
to hold disputed funds pending the 
resolution of the dispute.21 


B. DLC Designation Criteria and 
Functions 


Similar to the MLC, the DLC must: 
• Be a single nonprofit entity created 


to carry out certain statutory 
responsibilities; 


• be endorsed by digital music 
service providers and significant 
nonblanket licensees that together 
represent the greatest percentage of the 
licensee market for uses of musical 
works in covered activities, as measured 
over the preceding 3 calendar years; and 


• possess the administrative and 
technological capabilities necessary to 
carry out a wide array of authorities and 
functions.22 


The Register is directed to designate 
the DLC following substantially the 
same procedure described for 
designation of the MLC.23 Unlike the 
MLC, in the event the Register is unable 
to identify an entity that fulfills the 
criteria for the DLC, the Register may 
decline to designate a DLC; in that 
event, the statutory references to the 
DLC go without effect unless or until a 
DLC is designated.24 


The DLC is tasked with coordinating 
the activities of the licensees.25 The DLC 
shall make reasonable, good faith efforts 


to assist the MLC in its efforts to locate 
and identify copyright owners of 
unmatched musical works (and shares 
of such works) by encouraging digital 
music providers to publicize the 
existence of the collective and the 
ability of copyright owners to claim 
unclaimed accrued royalties, including 
by posting contact information for the 
collective at reasonably prominent 
locations on digital music provider 
websites and applications, and 
conducting in-person outreach activities 
with songwriters. The DLC is authorized 
to participate in proceedings before the 
CRJs to determine the administrative 
assessment to be paid by digital music 
providers, and before the Copyright 
Office with respect to the blanket 
mechanical license. 


C. Designation Process and the Role of 
the Copyright Office. 


The Register is to designate the MLC, 
along with the DLC (as applicable), by 
publishing a notice in the Federal 
Register that sets forth ‘‘the identity of 
and contact information for the . . . 
collective,’’ and ‘‘the reasons for the 
designation.’’ 26 These designations are 
subject to the approval of the Librarian 
of Congress pursuant to section 702 of 
title 17.27 The legislative history states 
that ‘‘the Register is expected to allow 
the public to submit comments on 
whether the individuals and their 
affiliations meet the criteria specified in 
the legislation; make some effort of its 
own as it deems appropriate to verify 
that the individuals and their 
affiliations actually meet the criteria 
specified in the legislation; and allow 
the public to submit comments on 
whether they support such individuals 
being appointed for these positions.’’ 28 


On December 21, 2018, the Office 
issued a Notice of Inquiry (‘‘NOI’’) 
setting forth the functions of the MLC 
and DLC and the statutory criteria for 
designation, and solicited proposals 
from entities meeting such criteria and 
seeking to be designated as the MLC or 
DLC, as well as relevant public 
comments.29 The name and affiliation of 
each proposed board and committee 
member established by the MLC were 
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30 17 U.S.C. 115(d)(3)(B)(i)(I). 
31 NOI at 65753–54. 
32 See U.S. Copyright Office, Ex Parte 


Communications, https://www.copyright.gov/ 
rulemaking/mma-designations/ex-parte- 
communications.html (last visited June 24, 2019); 
NOI at 65753–54. Given the relatively robust record, 
with over 600 written comments received regarding 
the proposals, and in light of the statutory deadline, 
the Office elected to limit meetings to the three 
candidates. 


33 H.R. Rep. No. 115–651, at 5–6; S. Rep. No. 115– 
339, at 5; see also 17 U.S.C. 115(d)(12). 


34 17 U.S.C. 115(d)(2)(A)(i), (d)(6)(A)(i). 
35 Id. at 115(d)(4)(A)(iv). 
36 Id. at 115(d)(3)(E)(ii)(V), (d)(3)(E)(iii)(II). 
37 Id. at 115(d)(3)(E)(vi). 
38 Id. at 115(d)(12)(C). 


39 H.R. Rep. No. 115–651, at 5–6, 14; S. Rep. No. 
115–339, at 5, 15; see also 17 U.S.C. 115(d)(12). 


40 The incorporator’s contact information for 
these entities are: Benjamin K. Semel, Pryor 
Cashman LLP, 7 Times Square, New York, NY 
10036 (MCLI); Derek C. Crownover, Dickinson 
Wright, PLLC, 54 Music Square East, Suite 303, 
Nashville, TN 37203 (AMLC); and Allison Stillman, 
Mayer Brown LLP, 1221 Avenue of the Americas, 
New York, NY 10020 (DLCI). 


41 MLCI Proposal at 5, 8. 
42 Id. at 2–5. 
43 Conf. Rep. at 7; H.R. Rep. No. 115–651, at 9 


(same); S. Rep. No. 115–339, at 9 (same). 


44 See, e.g., Conf. Rep. at 2 (‘‘Songwriters, artists, 
publishers, producers, distributors, and other 
stakeholders involved in the creation and 
distribution of music collaborated with legislators 
in both the Senate and the House to find a path 
forward on music reform.’’). 


45 MLCI Proposal at Ex. 1 (Certificate of 
Incorporation under Delaware law); AMLC Proposal 
at Schedule B (Certificate of Incorporation under 
New York law). 


46 Id. at 67–68 (a biography is included for each 
songwriter board member). 


solicited as part of the designation 
process.30 


The Office received one proposal for 
designation as the DLC and two 
proposals for designation as the MLC, 
which, in accordance with the NOI, the 
public was invited to comment upon. 
The response was considerable; the 
Office received over 600 comments 
addressing these proposals, including, 
but not limited to, musical work 
copyright owners endorsing one or more 
of the entities seeking designation. As 
noticed in the NOI, the Office also 
considered whether to utilize 
information meetings subject to 
established guidelines for such ex parte 
communications.31 Determining that 
follow-up with each of the three 
candidates would be valuable, the 
Office issued such guidelines, and on 
May 28 and 29, the Office met with the 
three proponents seeking designation as 
the DLC or MLC, allowing the 
proponents to supplement their written 
submissions, but not to address matters 
wholly outside the record; summaries of 
those meetings were posted on the 
Office’s website.32 


Beyond the Office’s role in 
designating the MLC and DLC, Congress 
intended to invest the Register with 
‘‘broad regulatory authority’’ to create 
policies and conduct proceedings as 
necessary to effectuate the MMA.33 The 
statute enumerates several regulations 
that the Register is specifically directed 
to promulgate, including regulations 
regarding the form of the notices of 
license and notices of nonblanket 
activity,34 usage reports and 
adjustments,35 information to be 
included in the musical works 
database,36 requirements for the 
usability, interoperability, and usage 
restrictions of that database,37 and the 
disclosure and use of confidential 
information.38 The legislative history 
contemplates that the Register will both 
‘‘thoroughly review[ ]’’ policies and 
procedures established by the MLC, and 
promulgate regulations that balance 


‘‘the need to protect the public’s interest 
with the need to let the new collective 
operate without over-regulation.’’ 39 


II. Register’s Designation and Analysis 


A. Mechanical Licensing Collective 
The Office received proposals from 


two entities seeking to be designated as 
the MLC: (1) The ‘‘Mechanical Licensing 
Collective, Inc.’’ referred to here as 
‘‘MLCI’’; and (2) the ‘‘American Music 
Licensing Collective,’’ referred to here 
as ‘‘AMLC.’’ 40 The candidates’ 
respective submissions take differing 
approaches to demonstrating 
compliance with the statutory criteria. 
MLCI provides a detailed outline of its 
proposed organizational structure, 
business plan, and overall activities. It 
provided flowcharts and other 
illustrative materials setting forth in- 
depth plans for executing the MLC’s 
administrative and technological 
responsibilities, including managing 
compulsory and voluntary licenses, 
matching songwriters to musical works, 
and collecting and distributing royalties. 
It describes its submission as the ‘‘music 
industry consensus proposal’’ and 
contends that its selection would 
facilitate valuable cooperative efforts 
across the industry.41 AMLC focuses 
more specifically on matching 
unidentified songwriters to their 
compositions for payment purposes. It 
argues that the expertise of its proposed 
board and vendors makes it best 
positioned to advance that goal,42 which 
the Conference Report describes as ‘‘the 
highest responsibility of the collective’’ 
beyond efficient and accurate collection 
and distribution of royalties.43 


The Copyright Office assessed the 
extent to which each candidate satisfies 
the statutory requirements for 
designation, which can be grouped into 
three categories: (1) Organization, board 
and committee composition, and 
governance; (2) endorsement and 
substantial support from musical work 
copyright owners; and (3) 
administrative and technological 
capabilities. As detailed below, the 
Office concludes that while both 
candidates meet the statutory criteria to 
be a nonprofit created to carry out its 


statutory responsibilities, only MLCI 
satisfies the endorsement criteria, and 
MLCI also has made a better showing as 
to its prospective administrative and 
technological capabilities. The Register 
is thus designating MLCI, including its 
individual board members, with the 
Librarian’s approval. 


As both proposals demonstrate, the 
new collective must undertake 
formidable responsibilities 
expeditiously and conscientiously to 
establish a number of operational 
functions critical to implementation of 
the new blanket licensing system. While 
the comprehensive MLCI proposal 
signals its understanding of the full 
scope of this project and its importance 
to songwriters and others in the music 
community, a successful collective will 
undoubtedly benefit from input from 
that broader community much in the 
way the MMA itself was enacted in a 
spirit of consensus and compromise.44 
The Register welcomes the prospect of 
MLCI working with the broader 
community of musical work copyright 
owners and other songwriters, as well as 
the DLC and individual digital music 
providers, to realize the promise of the 
MLC as envisioned by Congress. 


1. Organization, Board and Committee 
Composition, and Governance 


As the statute requires, both MLCI 
and AMLC are constructed as nonprofit 
entities created by copyright owners to 
carry out the MLC’s statutory 
responsibilities.45 The analysis below 
will focus on relevant board and 
committee composition and governance 
issues. 


i. Board and Committee Composition 


a. MLCI 
In accordance with the statute, MLCI’s 


proposed board includes four 
professional songwriters: Kara 
DioGuardi, Oak Fielder, Kevin Kadish, 
and Tim Nichols.46 MLCI notes that 
these members were selected by a 
songwriter advisory panel consisting of 
two professional songwriters from each 
of the Nashville Songwriters 
Association International (‘‘NSAI’’), 
Songwriters of North America 
(‘‘SONA’’), Songwriters Guild of 
America (‘‘SGA’’), American Society of 
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47 Id. at 67–69. 
48 Id. at 68; NSAI Reply at 4–5 (discussing 


conflicts of interest approach). 
49 NSAI Reply at 5. 
50 MLCI Proposal at 69; see also NSAI Reply at 


4–5 (advisory selection panel contained ‘‘only 
independent music publishers whose interests are 
best served by selecting the most efficient back 
office systems, and who have vast experience with 
potential vendors’’). 


51 MLCI Proposal at 69–70 (A biography is 
included for each music publisher board member). 


52 Id. at 70. 
53 Id. at 74. 
54 Id. at 74–75. 


55 Id. at 75. 
56 Id. at 76–78 (committee members are Joe 


Conyers III (Songtrust and Downtown Music 
Publishing), Scott Farrant (Kobalt), Rell Lafargue 
(Reservoir Media Management), Michael Lau 
(Round Hill Music), John Reston (Universal Music 
Publishing Group), and Bill Starke (Sony/ATV 
Music Publishing)). 


57 17 U.S.C. 115(d)(3)(J)(ii); see MLCI Proposal at 
78 (‘‘This Committee includes individuals who 
have experience in royalty and payment accounting 
and administration, have served on the boards of 
independent music publishing trade groups, and 
have litigated (on behalf of songwriters) the failure 
of digital music providers to pay royalties due to 
a claimed inability to identify or ‘match’ recordings 
to musical works.’’). 


58 MLCI Proposal at 79–80 (committee members 
are songwriters busbee, Kay Hanley, David Lowery, 
Dan Navarro, and Tom Shapiro and copyright 
owner representatives Phil Cialdella (Atlas Music 
Publishing), Patrick Curley (Third Side Music), 
Michael Eames (PEN Music Group), Frank Liwall 
(The Royalty Network, Inc.), and Kathryn Ostien 
(The Richmond Organization/Essex Music Group)). 


59 MLCI Proposal at 84–86 (committee members 
are songwriters Aimée Allen, Odie Blackmon, Gary 
Burr, David Hodges, and Jennifer Schott and 
copyright owner representatives Alison Koerper 
(Disney Music Group), Ed Leonard (Daywind Music 
Group), Sean McGraw (Downtown Music 
Publishing), Debbie Rose (Shapiro, Bernstein & Co.), 
and Jason Rys (Wixen Music Publishing)). 


60 AMLC does not dispute that these proposed 
members possess the required qualifications. The 
Office received one comment from a songwriter 
who allegedly observed ‘‘collusion’’ while ‘‘serving 
on the selection committee for the NMPA’s MLC,’’ 
without providing substantiation. See Michelle 
Shocked Reply at 1. While the Office takes such 
matters seriously, MLCI’s submission did not list 
this commenter as a member of its songwriter 
advisory panel and other songwriters praised the 
selection process. See, e.g., SONA Reply at 2 
(signed by Michelle Lewis, a MLCI songwriter 
advisory panel member, and over twenty other 
songwriters); MLCI Proposal at Ex. 8 (statement of 
NSAI). In the absence of more specific information, 
these allegations do not factor into the Office’s 
analysis. 


61 AMLC Proposal at 35. 
62 Id. at 35, 49–75 (A biography is included for 


each board member). 
63 Id. at 38. Following its meeting with AMLC, the 


Office understands that an initial core of board 
members, namely Mr. Barker, Mr. Price, Mr. 
Ferguson, and Ms. Moberly, served to vet additional 
members. See AMLC Ex Parte Meeting Summary at 
22 (June 5, 2019) (‘‘Board member searches were 
conducted via personal relationships, 
recommendations, and invitations to submit 
inquiries of interest via public posting on the AMLC 


Continued 


Composers, Authors and Publishers 
(‘‘ASCAP’’), and Broadcast Music, Inc. 
(‘‘BMI’’).47 No members of the advisory 
panel were themselves candidates for 
the board or any committee.48 NSAI 
reports that the panel considered nearly 
300 songwriter applicants as part of this 
selection process.49 


To satisfy the requirement of ten 
music publisher representatives, MLCI’s 
proposed board includes the following 
members: Jeff Brabec (BMG); Peter 
Brodsky (Sony/ATV Music Publishing); 
Bob Bruderman (Kobalt); Tim Cohan 
(peermusic); Alisa Coleman (ABKCO); 
Scott Cutler (Pulse Music Group); Paul 
Kahn (Warner/Chappell Music 
Publishing); David Kokakis (Universal 
Music Publishing Group); Mike Molinar 
(Big Machine Music); and Evelyn 
Paglinawan (Concord Music). MLCI 
notes that these members were selected 
by an advisory panel comprised of 
professionals associated with 
independent music publishers.50 The 
panel ‘‘carefully vetted candidates to 
ensure that the representatives selected 
to serve on the Board (a) have the 
requisite expertise and experience to 
govern MLC; (b) individually and 
together faithfully reflect the entire 
music publisher community; and (c) are 
motivated to serve on the Board and 
understand and do not underestimate 
the serious responsibilities entrusted to 
them.’’ 51 As described by MLCI, the 
publisher board members represent a 
broad range of publishing interests— 
from a ‘‘thirty-employee company 
established and run by creatives with a 
catalog of approximately 10,000 songs’’ 
to the largest global publishers.52 


MLCI’s required nonvoting board 
members are Danielle Aguirre (NMPA), 
as a representative of the nonprofit trade 
association of music publishers that 
represents the greatest percentage of the 
licensor market for uses of musical 
works in covered activities; 53 and Bart 
Herbison (NSAI), as a representative of 
a nationally recognized nonprofit trade 
association whose mission is advocacy 
on behalf of songwriters.54 The third 


non-voting board member will be a 
representative of the DLC.55 


MLCI also submits proposed members 
for each of the three statutorily required 
committees. For the operations advisory 
committee, MLCI has selected copyright 
owners who have substantial experience 
with license administration, rights 
management operations, and the 
relevant technology.56 For the 
unclaimed royalties oversight 
committee, the proposed members 
likewise have extensive experience 
relevant to that committee’s task of 
‘‘establish[ing] policies and procedures 
for the distribution of unclaimed 
accrued royalties and accrued 
interest.’’ 57 Each publisher 
representative on the unclaimed 
royalties committee is affiliated with an 
independent music publisher, as 
opposed to a major music publisher, 
which will help to ensure that smaller 
rightsholders have a voice in MLC 
functions.58 Finally, consistent with the 
statute, MLCI proposes a dispute 
resolution committee made of five 
professional songwriters and five 
musical work copyright owners.59 


Based on the biographies and other 
information submitted regarding these 
proposed board and committee 
members, the Copyright Office 
determines that the proposed 
composition of MLCI’s board and 
committees satisfies the statutory 
requirements, and moreover, that each 
of its proposed directors possesses the 
qualifications necessary for 


appointment to the board.60 In addition, 
MLCI’s submission indicates that its 
selection procedures were carefully 
designed to ensure transparency and 
input from a broad range of industry 
sectors, as well as to avoid any 
likelihood of self-selection. MLCI also 
designed its committee selection 
process such that committee members 
do not also serve on the board, helping 
guard against potential conflicts of 
interest or undue influence. 


b. AMLC 
AMLC’s submission provides less 


information on the mechanics of its 
board and committee selection 
processes. For its professional 
songwriter members, AMLC’s board 
includes Rick Carnes, Imogen Heap, Zoe 
Keating, and Maria Schneider.61 For its 
music publisher members, AMLC’s 
board includes Maximo Aguirre 
(Maximo Aguirre Music Publishing, 
Inc.), Wally Badarou (ISHE sarl Music), 
John Barker (ClearBox Rights, LLC), 
Marti Cuevas (Mayimba Music), Joerg 
Evers (Eversongs), Brownlee Ferguson 
(Bluewater Music Corp.), Henry 
Gradstein (listed as an attorney and 
independent publisher), Lisa Klein 
Moberly (Optic Noise), Ricardo Ordonez 
(Union Music Group), and Jeff Price 
(Audiam, Inc.).62 AMLC reports that 
these members were selected following 
an ‘‘active recruitment campaign’’ and 
that each selected member was required 
to have ‘‘proven skill sets and practical 
hands-on work experience’’ in various 
industry sectors, as well as ‘‘first-hand 
work experience and knowledge of 
music rights organizations and how they 
operate.’’ 63 
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website.’’). MLCI, however, raised questions as to a 
lack of transparency and potential conflicts of 
interest in AMLC’s selection process. See MLCI 
Reply at 16–18. 


64 AMLC Proposal at 35. 
65 Id. 
66 MLCI Reply at 18. 
67 AMLC Proposal at 35. 
68 Id. (AMLC’s proposed Operations Advisory 


Committee members are Frank Liddell (Carnival 
Music), Caleb Shreve (Killphonic Music), and board 
members Brownlee Ferguson (Bluewater Music 
Corp.) and Jeff Price (Audiam, Inc.)). 


69 Id. at 35–36 (AMLC’s proposed Unclaimed 
Royalties Oversight Committee members are 
songwriters Joerg Evers, Rick Carnes, Zoe Keating, 
Stewart Copeland, Hélène Muddiman, and Anna 
Rose Menken and copyright owners Ricardo 
Ordonez (Union Music Group), Gian Caterine 
(American Music Partners West), Carlos Martin 
Carle (Mayimba Music), Juan Hidalgo (Juan y 
Nelson Entertainment), Al Staehely (listed as an 
entertainment lawyer and copyright owner), and 
David Bander (Ultra Music & Ultra International 
Music Publishing)). 


70 Id. at 41. 


71 Id. at 36 (committee members are songwriters 
Wally Badarou, Imogen Heap, and Jon Siebels and 
copyright owners Peter Roselli (Bluewater Music 
Corp.), Hakim Draper (Boogie Shack Music Group), 
and Jonathan Segel (Copyright Owner)). 


72 MLCI Reply at 19–20. 
73 Id. at 20. 
74 Id. at 19. 
75 AMLC Ex Parte Meeting Summary at 6. 
76 Id. 
77 Id. 
78 17 U.S.C. 115(d)(3)(D)(i)(I). 
79 In contrast, the songwriter board members must 


be ‘‘professional[s],’’ which the Office regards as a 
requirement that such board members must be 
primarily songwriters. Id. at 115(d)(3)(D)(i)(II) 


(regarding ‘‘professional songwriters who have 
retained and exercise exclusive rights of 
reproduction and distribution with respect to 
covered activities with respect to musical works 
they have authored’’) (emphasis added); see also 
MLCI Proposal at 67 (‘‘In MLC’s view, the 
requirement that four voting board members of MLC 
be ‘‘professional songwriters’’ means that the 
songwriter board members must be songwriters who 
earn a living primarily through their songwriting 
activities.’’). 


80 MLCI Reply at 20; see also 17 U.S.C. 
115(d)(3)(D)(i)(I). 


AMLC includes only one of the three 
required nonvoting board members, 
David Wolfert of MusicAnswers, as a 
representative of a nationally recognized 
nonprofit trade organization whose 
primary mission is advocacy on behalf 
of songwriters in the United States.64 
AMLC notes that one additional 
nonvoting board member will be a 
representative of the DLC, and another 
will be filled by NMPA as a 
representative of the nonprofit trade 
association of music publishers.65 


In response, MLCI contends that 
AMLC’s proposed board does not 
adequately represent the entire music 
publisher community, as it lacks 
representatives from large or mid-size 
publishers.66 The Office notes, however, 
that AMLC has offered to replace one of 
its current publisher board members 
with a representative of a major 
publisher if such an organization were 
to request a voting seat.67 


AMLC also submits proposed 
members for each of the designated 
committees. Unlike MLCI, some of the 
members on each committee include 
proposed board members—a structure 
that potentially could diminish the 
committees’ ability to provide 
independent recommendations to the 
board.68 As required, AMLC provides 
four members for the operations 
advisory committee, and five 
professional songwriters and five 
musical work copyright owners for the 
unclaimed royalties oversight 
committee.69 AMLC notes that the 
proposed members of the latter 
committee ‘‘have years of experience 
dealing with double claims, counter 
claims and registration of song data both 
in the US and internationally.’’ 70 For 
the dispute resolution committee, 
AMLC provides three representatives of 


musical work copyright owners and 
three professional songwriters.71 


MLCI argues that certain AMLC board 
members do not in fact satisfy the 
relevant statutory criteria.72 MLCI 
specifically questions AMLC proposed 
board members John Barker, Joerg Evers, 
and Wally Badarou’s status as 
‘‘publisher representatives,’’ contending 
that the entities with which they claim 
affiliation do not appear to be music 
publishers.73 MLCI also challenges the 
characterization of Henry Gradstein as 
an ‘‘independent publisher’’ on the 
ground that he is a litigation attorney for 
whom no publisher affiliation is 
provided either in AMLC’s submission 
or on his law firm’s website.74 


The Office raised these issues in its 
meeting with AMLC representatives. In 
response, AMLC provided specific 
information regarding the entities with 
which these individuals are affiliated. 
AMLC stated that Mr. Barker is the 
owner and CEO of ClearBox Rights, 
LLC, an ‘‘independent copyright 
administration company,’’ which is the 
‘‘‘exclusive’ agent for licensing and 
collection of royalties for all types of 
uses.’’ 75 Under AMLC’s interpretation, 
Mr. Barker would be qualified to serve 
on the board because he represents 
music publishers through his 
administration company.76 AMLC 
further provided company names and 
ASCAP or BMI IPI numbers for 
publishing companies owned by Mr. 
Evers, Mr. Badarou, and Mr. 
Gradstein.77 


Based on this information, the 
Register will assume for purposes of this 
designation that Mr. Evers, Mr. Badarou, 
and Mr. Gradstein qualify as 
‘‘representatives of music 
publishers.’’ 78 While Mr. Gradstein in 
particular appears to be primarily a 
litigator, he is also the owner of a music 
publishing company. For the music 
publishing representatives, the statute 
does not appear to require that music 
publishing is a full-time occupation, 
and Mr. Gradstein has focused his 
career on issues relevant to his proposed 
board service.79 While Mr. Barker’s 


background similarly demonstrates 
relevant experience, it is not clear that 
he meets the statutory criteria, as MCLI 
raises a colorable argument that 
representatives of ‘‘[e]ntities that do not 
have a relevant ownership interest in 
the copyright to musical works (either 
by virtue of assignment or exclusive 
license) do not meet the statutory 
criteria.’’ 80 Under that reading, if Mr. 
Barker’s company merely administers 
licenses on behalf of copyright owners, 
but has not itself been assigned 
copyrights, he would not constitute a 
publisher representative within the 
meaning of the statute. 


Ultimately, the Copyright Office need 
not resolve this issue because the 
specific proposal of Mr. Barker does not 
factor heavily into the Office’s 
assessment. Any conflict with the 
statute could be cured by replacing him 
with a publisher representative; indeed, 
the Office appreciates AMLC’s offer to 
accommodate a major publisher that 
wishes to join its board. A greater 
concern, however, is the lack of specific 
information provided by AMLC on its 
membership selection processes. Even 
assuming that its ultimate selections 
would satisfy the statutory 
requirements, AMLC’s submissions 
describe a somewhat ad hoc decision 
making process in this area. While many 
of the proposed AMLC board members 
demonstrate commendable experience 
to perform the relevant duties, the 
Office appreciates MLCI’s more 
comprehensive approach to identifying 
and selecting potential members, who 
themselves each appear highly 
experienced and able to perform the 
required duties. 


ii. Representation and Diversity 
The Institute of Intellectual Property 


and Social Justice (‘‘IIPSJ’’), in 
comments co-signed by several dozen 
artists and other music industry 
stakeholders, urged the Register to 
ensure that the MLC includes 
‘‘meaningful and significant 
representatives from the African- 
American, Latino-American and Asian- 
American songwriting and music 
publishing communities, selected by 
such communities, and encompassing 
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81 IIPSJ Initial at 3. 
82 Id. at 3–4. 
83 IIPSJ Reply at 4–6. 
84 MLCI Ex Parte Meeting Summary at 3 (June 4, 


2019). 
85 Id. 
86 Id. 
87 AMLC Ex Parte Meeting Summary at 3–4, 15– 


17. 
88 Id. at 15–17. 


89 Cf. Cal. Corp. Code sec. 301.3 (under California 
law, publicly held corporations whose principal 
executive offices are located in California must 
include female board members). 


90 See H.R. Rep. No. 115–651, at 5–6, 14; S. Rep. 
No. 115–339, at 5, 15. 


91 17 U.S.C. 115(d)(3)(D)(ii)(I). 
92 MLCI Proposal at 86; MLCI Ex Parte Meeting 


Summary at 3 (referencing draft bylaws). MLCI 
correctly notes that it is not required to have 
adopted bylaws at this stage. See MLCI Proposal at 
115. 


93 MLCI Proposal at 86–91 (noting the board’s 
forthcoming sets of written codes, policies, and 
procedures, including: Code of Conduct and Ethics; 
Conflict of Interest Policy; Investment Policy 
(including an Anti-Comingling Policy); 
Confidentiality Policy; Whistleblower Policy; 
Document Retention Policy; Technology and 
Security Policy; Non-Discrimination Policy; Anti- 
Sexual Harassment Policy; Social Media Policy; and 
Gift Acceptance Policy). 


94 Id. at 92–93. 


95 Id. at 87. 
96 Id. 
97 Id. 
98 AMLC Proposal at 78, 88–91 (AMLC bylaws). 
99 Id. at 79–80 (AMLC bylaw art. 4.3). 
100 Id. at 36, 85 (AMLC bylaw art. 6.5.5–6.5.8). 
101 Id. at 84–85 (AMLC bylaw art. 6.5.1, 6.5.4, 


6.5.5, 6.5.7). 


representation from the Hip-Hop, R&B, 
Latin, Reggae, Jazz and Gospel/Christian 
music genres.’’ 81 Pointing to the 
growing influence of Hip-Hop and 
Latino music, IIPSJ suggests that the 
statute requires ‘‘diverse cultural 
representation’’ for the board.82 IIPSJ 
believes that the proposed boards of 
both MLCI and AMLC lack sufficient 
representation from these 
communities.83 


The Office takes representation 
concerns seriously and agrees that they 
should be considered as part of the MLC 
board and committee selection 
processes. In meetings with the Office, 
both MLCI and AMLC expressed a 
commitment to ensuring diversity in 
their memberships, though, both 
questioned the premises of IIPSJ’s letter 
with regards to the sufficiency of 
representation in their proposed board 
slates. In addition, MLCI noted that its 
draft bylaws ‘‘contain a diversity 
provision that calls for a biannual report 
on the diversity of the board, including 
diversity as to gender/race/ethnicity, 
income, musical genre, geography and 
expertise/experience.’’ 84 The report’s 
conclusions ‘‘are to be used by the 
nominating committees in choosing 
future candidates’’ to be proposed for 
the board.85 MLCI further emphasized 
its capacity to reach a variety of 
communities, noting ‘‘the extensive 
participation that it has developed 
through its Board and Committee 
members and many endorsers,’’ and that 
‘‘many groups supporting MLC[I] have 
international offices that can assist in 
global outreach.’’ 86 AMLC responded 
by reiterating the diverse nature of its 
board members and their experience 
with broad array of genres and creator 
communities.87 AMLC believes that its 
board members’ experiences would 
prove beneficial in the development of 
educational and outreach efforts 
targeting diverse creators, including 
those overseas.88 Both candidates 
agreed that securing engagement and 
trust among varied communities, 
musical genres, and geographical 
locations would prove critical to the 
MLC’s core project of encouraging 
musical work copyright owners with 
unclaimed accrued royalties to come 
forward and claim such monies. 


The Copyright Office recognizes the 
entertainment industry as a whole has 
been grappling with the question of how 
best to diversify its leadership and 
provide opportunities to a broader range 
of creators. The Office believes that the 
MLC can play a role in helping to 
advance these goals within the music 
industry.89 The Office accordingly 
expects the designated MLC to ensure 
engagement with a broad spectrum of 
musical work copyright owners, 
including from those communities that 
IIPSJ asserts are underrepresented. The 
Office intends to work with the MLC to 
help it achieve these goals.90 


iii. Bylaws, Conflicts of Interest, and 
Other Governance Issues 


Both submissions address the 
statutory requirement to establish 
bylaws within one year of designation, 
including with respect to succession of 
board members.91 MLCI has not yet 
adopted bylaws, but it does have draft 
bylaws that it will make public ‘‘well in 
advance of the statutory deadline.’’ 92 In 
addition, although it has ‘‘not finalized 
a management structure for daily 
operations,’’ MLCI has already 
established a number of ‘‘foundational’’ 
policies and procedures designed to 
ensure accountability, transparency, 
fairness and confidentiality, including 
that: (1) All committee 
recommendations will be subject to 
board approval; (2) annual reports will 
be released to the public; (3) the 
committees will maintain their statutory 
composition; (4) MLCI will maintain a 
public list of all unmatched works and 
engage in public outreach to enhance 
legitimate ownership claims; and (5) the 
board will adopt a comprehensive set of 
written codes, policies, and procedures 
to govern the board and committees.93 
MLCI also commits to ‘‘safeguard[ing] 
private, sensitive, or confidential 
information.’’ 94 With regard to 


successive board members, MLCI 
proposes that songwriter members 
would be appointed from a slate of 
candidates chosen by songwriters, and 
prospective music publisher members 
would be appointed from candidates 
chosen by music publishers.95 A similar 
process would be followed for 
committees.96 MLCI proposes that the 
board conduct regular elections as well 
as address interim vacancies though an 
election process based on those 
nominations.97 


AMLC has adopted bylaws that detail 
board members’ obligations with regard 
to related party transactions and 
conflicts of interest, including 
disclosure requirements and procedures 
for review by fellow board members, 
although ALMC recognizes that it may 
have ‘‘to ameliorate or conform the 
bylaws’’ if they are not consistent with 
the MMA, the Register’s yet-to-be 
promulgated regulations, or the New 
York State Not-for-Profit Corporation 
Law.98 


AMLC proposes that replacement 
board members can be nominated by 
either the departing member or any 
other voting members, and that AMLC’s 
board would select committee members 
by a majority vote, but its bylaws do not 
otherwise detail how committee 
candidates will be nominated.99 Beyond 
these statutorily prescribed committees, 
AMLC proposes four ‘‘additional 
support committees’’—Audit and 
Finance, Education and Outreach, 
Technology and Security, and 
International.100 It appears there is some 
potential for overlap, as, for example, 
strategic technology issues appear to fall 
under both the Technology and Security 
Committee and the Operations 
Oversight Committee, and matters 
relating to budgeting, vendor contracts, 
and general operations appear to be 
germane to the Operations Oversight 
Committee as well as the Executive and 
Audit and Finance Committees.101 The 
Office notes that any additional 
standing committees should not conflict 
with the functions of the statutorily 
mandated committees, which are 
subject to strict board composition 
requirements to ensure adequate 
representation of interests (e.g., 
songwriters, digital music providers) in 
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102 See, e.g., 17 U.S.C. 115(d)(3)(D)(iv)–(vi); see 
also Conf. Rep. at 19 (‘‘Since the Board of Directors 
and committee member requirements . . . are 
statutory in nature, these requirements are not 
waivable by the Register or subject to modification 
by the Board of Directors.’’). 


103 MLCI Proposal at 91–92. 
104 Id. 
105 Id. at 92. 
106 AMLC Proposal at 19, 45–46. 
107 Robert Allen Reply at 3–4; Cameron Ford 


Reply at 1–2; MusicAnswers Reply at 1–3; Maria 
Schneider Reply at 1; Rhonda Seegal Reply at 2– 
3; SGA Reply at 5–8. 


108 NSAI Reply at 4. 
109 MLCI Reply at 33. 
110 AMLC Proposal at 89–90 (AMLC bylaw art. 


14). 


111 Id. at 19. 
112 MLCI Reply at 30–32. 
113 NSAI Reply at 5. 
114 MLCI Reply at 30–31. 
115 AMLC Ex Parte Meeting Summary at 23 


(AMLC further offered that ‘‘Mr. Barker continues 
to have an arm’s-length business relationship with 
SOCAN for certain collection activity’’). 


116 Id. Despite the assertion that Audiam has its 
own management, AMLC does not state that the 
Audiam board contains no SOCAN executives. See 
id. (noting that Audiam’s board of directors 
‘‘includes non-SOCAN executives’’). 


117 Id. 
118 See, e.g., MLCI Proposal at 88–93; AMLC 


Proposal at 17, 42, 78. 


119 See, e.g., Del. Code Ann. tit. 8, sec. 144(a); 
N.Y. Not-for-Profit Corp. L. sec. 715. 


120 See 17 U.S.C. 115(d)(12); see id. at 
115(d)(3)(D)(i)(I)–(IV); see also H.R. Rep. No. 115– 
651, at 5–6; S. Rep. No. 115–339, at 5; Conf. Rep. 
at 4. The Office notes that many commenters 
supported the Office performing a meaningful 
oversight role to the extent permissible under the 
statute. See, e.g., Maria Schneider Reply at 2–3; 
SGA Reply at 7. 


121 17 U.S.C. 115(d)(3)(A)(ii). 
122 NOI at 65753. 


the matters handled by those 
committees.102 


With respect to conflicts of interest, 
MLCI will require all board members 
and employees to comply with a 
conflicts policy to be adopted at a later 
date.103 The policy ‘‘will require 
disclosure of all actual or potential 
conflicts,’’ including ‘‘having a financial 
interest (direct or indirect) in any 
contemplated MLC transaction, or 
relationship with any counterparty to 
such transaction.’’ 104 MLCI also states 
that it ‘‘expects all associated persons to 
fully comply with all applicable law,’’ 
including fiduciary and ethical 
obligations, and that it ‘‘will enforce 
such obligations, which may include 
removal for cause, in the event of a 
demonstrated violation.’’ 105 


AMLC disputes that these measures 
are sufficient to prevent conflicts in the 
event MLCI were designated. AMLC 
argues that there is a serious conflict of 
interest when a MLC board member is 
eligible to receive a significant portion 
of the accrued but unpaid royalties—a 
concern that AMLC believes is salient 
given the number of major publishers 
represented on MLCI’s board.106 Other 
commenters, some of whom appear 
affiliated with AMLC, raise similar 
concerns.107 In response, NSAI argues 
that the unclaimed royalties oversight 
committee will protect against such 
concerns, noting that MLCI does not 
include a major publisher on that 
committee.108 MLCI further suggests 
this concern would attach to any board 
member regardless of which entity is 
designated, noting that every copyright 
owner and songwriter on any designated 
MLC will be eligible to receive a 
distribution of unclaimed accrued 
royalties.109 


For its part, AMLC sets forth 
procedures for disclosing, addressing, 
and documenting conflicts of interest in 
its bylaws.110 It asserts that its board 
will consider such issues carefully in 
establishing governance procedures and 
that the unclaimed royalties committee 


will establish guidelines and polices to 
reduce conflicts.111 


MLCI suggests that AMLC has serious 
conflicts of interest of its own, alleging 
that AMLC board members have 
undisclosed ties to its proposed 
vendors, in violation of AMLC’s own 
bylaws.112 These claims, echoed by 
NSAI,113 involve allegations that certain 
AMLC board members have financial 
interests in the Society of Composers, 
Authors and Music Publishers of 
Canada (‘‘SOCAN’’), which owns 
AMLC’s intended vendor partner 
DataClef.114 AMLC responded that 
while Mr. Barker previously was in a 
consulting position with SOCAN, that 
relationship ended prior to AMLC’s 
formation.115 AMLC acknowledges that 
Mr. Price is the founder and CEO of 
Audiam, a company acquired by a 
SOCAN holding company, but asserts 
that the companies are managed 
separately and that ‘‘Audiam is not a 
vendor and is not going to be one.’’ 116 
AMLC also generally asserted that 
AMLC’s board members currently have 
‘‘no ties or fiduciary responsibilities to 
any shareholders.’’ 117 


Taking all of this information into 
account, both MLCI and AMLC have 
adopted policies and procedures that 
appear broadly consistent with the 
statutory requirements on matters of 
governance. Both submissions show a 
serious commitment to transparency, 
accountability, and the protection of 
confidential information.118 


With respect to the purported 
conflicts of interest of individual board 
members, although these claims raise 
serious issues, they ultimately have 
little impact on the Office’s evaluation 
of the candidates’ proposals. Regarding 
MLCI’s board composition, the Office 
agrees that the unclaimed royalties 
oversight committee will help mitigate 
potential conflicts. As discussed below, 
the Office expects ongoing regulatory 
and other implementation efforts to 
further extenuate the risk of self-interest 
with respect to the distribution of 
unclaimed accrued royalties. As to the 
allegations regarding individual AMLC 


board members, a more substantial 
explanation of the relevant business 
relationships may be required if AMLC 
were the candidate that otherwise most 
nearly satisfied the statutory criteria. 
The Office thus need not resolve 
whether any specific affiliations of 
AMLC board members would, in fact, 
present material conflicts of interest 
with respect to its intended primary 
vendor. 


More generally, the Copyright Office 
appreciates that both proponents have 
pledged to operate under bylaws that 
will address conflicts of interest and 
appropriate disclosures in accordance 
with applicable state laws and 
professional duties of care.119 Following 
this designation process, and including 
through the various statutorily required 
rulemakings, the Register intends to 
exercise her oversight role as it pertains 
to matters of governance, including 
through promulgation of regulations so 
that the MLC’s bylaws include an 
avenue to ensure that subsequent board 
member selections are made in 
compliance with all relevant legal 
requirements.120 


2. Endorsement and Support 
As noted, the MLC must be ‘‘endorsed 


by, and enjoy[ ] substantial support 
from, musical work copyright owners 
that together represent the greatest 
percentage of the licensor market for 
uses of such works in covered activities, 
as measured over the preceding 3 full 
calendar years.’’ 121 The Copyright 
Office made two preliminary 
interpretations regarding this clause in 
the NOI.122 First, the Office explained 
that because the section 115 license 
applies to uses of phonorecords in the 
United States, the relevant market is the 
United States market for making and 
distributing phonorecords of musical 
works. Thus, endorsement may be 
shown by including musical work 
copyright owners located outside the 
United States so long as they control the 
relevant rights to works played or 
otherwise distributed in the United 
States. Second, the Office stated that 
because the statute refers to support 
from ‘‘musical work copyright owners,’’ 
the relevant support should come from 
parties who have a relevant ownership 
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123 See AMLC Proposal at 46; MLCI Proposal at 
96–97, 113–14. 


124 MLCI agrees that a ‘‘relevant copyright owner’’ 
is ‘‘an owner of musical works copyrights licensed 
for covered activities over the preceding three full 
calendar years.’’ MLCI Reply at 9. 


125 NOI at 65753. 
126 AMLC Proposal at 43 (emphasis omitted). 
127 Id. at 46 (quoting S. Rep. No. 115–339, at 22) 


(emphasis AMLC’s). 
128 Id. 


129 Id. at 44. 
130 17 U.S.C. 115(d)(3)(J)(II). 
131 AMLC Proposal at 44–45 (emphasis omitted) 


(‘‘Generally, statutory language should be internally 
consistent and considered in light of full statutory 
context. As such, courts will generally read as 
meaningful ‘the exclusion of language from one 
statutory provision that is included in other 
provisions of the same statute.’ ’’) (quoting Hamdan 
v. Rumsfeld, 548 U.S. 557, 578 (2006), superseded 
by statute on other grounds, Military Commissions 
Act of 2006, Public Law 109–366, 120 Stat. 2600 
(2006)). 


132 Id. at 45. 
133 Id. at 46 (contending that ‘‘copyright owners 


controlling the greatest percentage of ‘relative 
market share’ were not intended to be in control of 
the process of locating and paying copyright owners 
who are owed unclaimed royalties’’). 


134 Id. at 46–47. 
135 See AMLC Ex Parte Meeting Summary at 24 


(‘‘AMLC response is based on the number of 
copyright owners, not the total number of 
copyrights.’’). 


136 AMLC Proposal at 46–48, 94–107. 
137 MLCI Proposal at 96; see also id. at 108; MLCI 


Reply at 5 (‘‘[T]he only reasonable reading of this 
language is the plain English reading.’’). 


138 See MLCI Proposal at 107–113. 
139 Id. at 108–113; see MLCI Reply at 5–6. 
140 MLCI Reply at 6–7. 
141 MLCI Proposal at 107. 


interest in the copyright to musical 
works (or shares of such works), in 
contrast to parties who do not possess 
any ownership interest in musical 
works but only the ability to administer 
the works. Neither MLC candidate 
disagrees with these conclusions.123 


Under section 115(d)(3)(A)(ii), only 
those copyright owners comprising a 
portion of ‘‘the licensor market for uses 
of such works in covered activities, as 
measured over the preceding 3 full 
calendar years,’’ count for purposes of 
endorsement.124 The Office also noted 
in the NOI that it understood there 
might be conflicting views regarding 
how the indicia of endorsement and 
support should be measured.125 This 
understanding proved correct, as MLCI 
and AMLC offer competing 
interpretations. While MLCI argues that 
the measurement is to be based on 
market share and licensing revenue, 
AMLC disagrees. The Office will 
address these disputed issues of 
statutory construction before making its 
evidentiary findings. 


i. Statutory Interpretation 


a. Candidates’ Views 


AMLC argues that the endorsement 
provision ‘‘should be interpreted so that 
the relevant ‘licensor market’ from 
which the ‘greatest percentage’ is taken 
is the endorsing group of copyright 
owners who, via the greatest number of 
licenses, have made musical works 
available for covered activities as 
measured over the preceding 3 full 
calendar years.’’ 126 AMLC contends that 
the statutory language is ambiguous but 
that its reading is confirmed by the 
legislative history. It notes that ‘‘[t]he 
[Senate Judiciary] Committee explained 
that the MLC should be ‘endorsed by 
and enjoy[ ] support from the majority of 
musical works copyright owners as 
measured over the preceding three 
years.’ ’’ 127 From this, AMLC asserts 
that Congress intended that ‘‘the parties 
eligible to endorse the proposed MLC 
are the musical works copyright 
owners.’’ 128 


AMLC also points to a separate 
provision of the statute, section 
115(d)(3)(J), to argue that the 
endorsement provision ‘‘[c]annot [r]efer 


to [m]arket [s]hare.’’ 129 Section 
115(d)(3)(J) states that after unclaimed 
accrued royalties have been held for the 
requisite period of time, the MLC is to 
distribute the royalties to identified 
copyright owners ‘‘in a transparent and 
equitable manner based on data 
indicating the relative market shares of 
such copyright owners as reflected in 
reports of usage provided by digital 
music providers for covered activities 
for the periods in question.’’ 130 AMLC 
notes that, unlike the endorsement 
provision, section 115(d)(3)(J) expressly 
refers to ‘‘relative market share.’’ In its 
view, ‘‘[i]f Congress, in articulating the 
endorsement criteria, intended for the 
words ‘licensor market’ to mean 
‘relative market share’ (or some 
equivalent), Congress would have 
included the words ‘relative market 
share,’ the methodology to calculate 
same and the corresponding 
confidentiality language it included 
later on when specifically referring to 
‘relative market share.’ ’’ 131 


AMLC also makes the policy 
argument that ‘‘[a]n inherent conflict of 
interest would be created if the MLC 
were primarily endorsed and/or 
constituted by the largest and/or ‘major’ 
publishers’’ because, ‘‘[s]ince unclaimed 
or ‘black box’ royalties are to be 
distributed based on market share, those 
publishers would be dis-incentivized to 
account to independent songwriters and 
independent publishers accurately, i.e., 
the major publishers would be 
incentivized to create a larger ‘black 
box’ from which they could then 
participate.’’ 132 AMLC argues that 
‘‘[w]ere [these copyright owners] to be 
in control of such process, the resulting 
situation would repeat the incentive 
problem involving digital music 
services that the statute intended to fix,’’ 
and that ‘‘the purposes of the MMA 
would not be best fulfilled if proper 
incentives are not aligned.’’ 133 


In AMLC’s view, because 
‘‘songwriters . . . are the greatest 
number of copyright owners relevant to 


and able to endorse an MLC,’’ 134 
endorsement should be measured by 
counting each musical work copyright 
owner as one vote.135 As evidence of 
such support, it relies on a list of (in 
some cases, appending supporting 
letters from) purported endorsers.136 


In contrast, MLCI argues that the 
endorsement provision is unambiguous, 
and that the ‘‘only reasonable 
interpretation . . . is that the collective 
shall be the entity that has the 
endorsement and support of copyright 
owners that together received during the 
statutory three-year period the largest 
aggregate percentage of total mechanical 
royalties of any entity seeking 
designation as the collective.’’ 137 MLCI 
primarily relies on the statutory text to 
assert that ‘‘percentage of the . . . 
market’’ means ‘‘market share,’’ that the 
phrase ‘‘for uses of [musical] works in 
covered activities’’ denotes a 
measurement based on usage, and that 
such usage should be measured by 
looking at licensor revenue from 
applicable royalty payments.138 


MLCI contends that other potential 
metrics—i.e., number of licenses, 
number of copyright owners, and 
number of musical works—are not 
supported by the legislative history and 
are unworkable as a practical matter.139 
It disagrees with AMLC’s analysis of 
section 115(d)(3)(J)’s use of the phrase 
‘‘relative market share,’’ arguing that 
that section ‘‘supports, rather than 
refutes, the fact that the endorsement 
criterion looks to royalty market share, 
as both are examples of the MMA’s use 
of such market share to guide processes 
under the statute.’’ 140 


As a policy matter, MLCI suggests 
‘‘that the group of copyright owners 
with the most royalties at stake—the 
largest aggregate share of the royalty 
pool that the collective will have [the] 
authority to license—should voice who 
is entrusted with that authority.’’ 141 It 
would ‘‘make[ ] a mockery of the 
language of the statute,’’ MLCI contends, 
to construe the provision to mean that 
‘‘owners of musical works that are not 
being streamed or earning royalties 
could be deemed to have the same 
market share as owners of works that are 
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142 Id. at 110, n.31. 
143 See Star Athletica, L.L.C. v. Varsity Brands, 


Inc., 137 S. Ct. 1002, 1010 (2017) (‘‘We thus begin 
and end our inquiry with the text, giving each word 
its ordinary, contemporary, common meaning.’’) 
(internal quotation marks omitted). AMLC 
incorrectly suggests that the Office ‘‘has 
acknowledged an ambiguity in the statute.’’ AMLC 
Proposal at 46. The Office only acknowledged that 
‘‘there may be conflicting views’’ on the matter. NOI 
at 65753. 


144 See, e.g., Market Share, Merriam-Webster, 
https://www.merriam-webster.com/dictionary/ 
market%20share (last visited June 24, 2019) 
(Market share is ‘‘the percentage of the market for 
a product or service that a company supplies.’’); 
Market Share, Investopedia, https://
www.investopedia.com/terms/m/marketshare.asp 
(last visited June 24, 2019) (‘‘Market share 
represents the percentage of an industry, or a 
market’s total sales, that is earned by a particular 
company over a specified time period.’’). 


145 See, e.g., Market Share, Merriam-Webster, 
https://www.merriam-webster.com/dictionary/ 
market%20share (last visited June 24, 2019) (noting 
the formula for market share as ‘‘Market Share = 
(Particular Company’s Sales Revenue in Time 
Period X)/(Relevant Market’s Total Sales Revenue 
in Time Period X)’’); Market Share, Investopedia, 
https://www.investopedia.com/terms/m/ 
marketshare.asp (last visited June 24, 2019) (noting 
that in calculating a company’s market share, you 
must ‘‘divide the company’s total revenues by its 
industry’s total sales’’); Market Share, The 
American Heritage Dictionary of the English 
Language, https://ahdictionary.com/word/ 
search.html?q=market+share (last visited June 24, 
2019) (Market share is ‘‘[t]he proportion of industry 
sales of a good or service that is controlled by a 
company.’’). 


146 17 U.S.C. 115(d)(3)(A)(ii). 
147 See 37 CFR 385.11, 385.21. MLCI notes that 


‘‘[p]ractically speaking, a metric based on user 
usage is going to align with a metric based on 
licensor revenues, as the statutory royalty rates for 
both streaming and downloading are tied to usage,’’ 
and that ‘‘a musical work with more usage will 
wind up with more royalty revenues.’’ See MLCI 
Proposal at 111–12 & n.34. While not all uses are 
subject to the same royalty rate, the royalties are 
nonetheless connected to use. 


148 See, e.g., Advocate Health Care Network v. 
Stapleton, 137 S. Ct. 1652, 1659 (2017) (‘‘Our 
practice . . . is to give effect, if possible, to every 
clause and word of a statute.’’) (internal quotation 
marks omitted). 


149 AMLC Proposal at 44 (citing Hamdan, 548 
U.S. at 578). 


150 See Hamdan, 548 U.S. at 578–79; City of Chi. 
v. Envtl. Def. Fund, 511 U.S. 328, 334–37 (1994). 


151 See, e.g., United States v. Sioux, 362 F.3d 
1241, 1246 (9th Cir. 2004) (‘‘It is an elementary 
principle of statutory construction that similar 
language in similar statutes should be interpreted 
similarly.’’). 


152 H.R. Rep. No. 115–651, at 26; S. Rep. No. 115– 
339, at 22; see also Conf. Rep. at 18 (similar). 


153 17 U.S.C. 115(d)(3)(A)(ii). 
154 See, e.g., Nat’l Ass’n of Mfrs. v. Dep’t of Def., 


138 S. Ct. 617, 634 n.9 (2018) (‘‘[A]mbiguous 


streamed billions of times and earn 
substantial royalties.’’ 142 


b. Copyright Office’s Analysis 
Legal Interpretation. Taking all 


comments into consideration, the 
Copyright Office concludes that the 
endorsement provision in section 
115(d)(3)(A)(ii) mandates that the entity 
designated as the MLC be endorsed and 
supported by musical work copyright 
owners that together earned the largest 
aggregate percentage (among MLC 
candidates) of total royalties from the 
use of their musical works in covered 
activities in the U.S. during the 
statutory three-year period. In other 
words, the Office agrees with MLCI that 
the endorsement criterion is a plurality 
requirement based on market share, 
measured by applicable licensing 
revenue. The Office draws this 
conclusion from the plain meaning of 
the statutory text, which, after careful 
review of the statute as a whole, the 
Office concludes is unambiguous.143 


First, the phrase ‘‘percentage of the 
. . . market’’ clearly refers to market 
share; indeed, it is the actual definition 
of ‘‘market share.’’ 144 And market share 
is ordinarily calculated using earned 
sales revenue.145 Here, the statute makes 
clear that endorsement is a metric of 
‘‘licensor’’ revenue earned specifically 
‘‘for uses of [musical] works in covered 


activities.’’ 146 Moreover, Congress’s 
inclusion of the phrase ‘‘uses of 
[musical] works’’ suggests that the 
proper metric is one of licensing 
revenue (i.e., royalties), rather than 
numbers of licenses, copyright owners, 
or works. Under the compulsory license, 
royalties are calculated based on use, 
suggesting that Congress intended to 
define the market for ‘‘uses’’ according 
to the royalty revenues generated.147 


In contrast, counting up just the 
number of endorsing copyright 
owners—from an amateur part-time 
songwriter whose works have been 
streamed a handful of times to a major 
music publisher that has earned 
millions of dollars from millions of 
streams of millions of works—says 
nothing about the actual ‘‘uses of [the 
owners’ musical] works.’’ Such an 
interpretation impermissibly reads that 
language out of the statute.148 Similarly, 
looking only to the number of works 
owned by endorsing copyright owners 
would not accurately reflect use because 
it does not differentiate between works 
streamed once or twice and works 
streamed millions of times. In the 
Office’s view, the same kinds of 
problems exist with counting the 
number of licenses. 


The Office is unpersuaded by AMLC’s 
argument concerning section 
115(d)(3)(J). There is no substantive 
distinction between the use of ‘‘market 
share[ ]’’ in that provision and the use of 
‘‘percentage of the . . . market’’ in the 
endorsement provision. One is the very 
definition of the other. AMLC relies 
upon the canon of statutory 
interpretation under which Congress is 
presumed to have acted intentionally 
when it excludes ‘‘language from one 
statutory provision that is included in 
other provisions of the same statute.’’ 149 
But that canon is inapplicable here, as 
the cases AMLC cites involve only the 
wholesale omission of an item from a 
statutory provision; 150 they do not 
speak to situations where, as here, there 


is no omission and Congress merely 
used synonyms.151 


The Office is likewise unpersuaded 
that these synonyms should be read 
differently simply because the 
unclaimed royalties provision contains 
different details regarding calculation 
and confidentiality than the 
endorsement provision. While both 
provisions use a similar market share 
metric, the contexts are different, such 
that it makes sense that Congress would 
provide different instructions. Section 
115(d)(3)(J) explains how the MLC is to 
distribute unclaimed royalties after the 
blanket license becomes available. It is 
unsurprising that Congress would 
provide detailed requirements to govern 
how those payments are to be allocated. 
In contrast, the designation of an entity 
to be the MLC involves a higher-level 
inquiry into the aggregate market share 
of each candidate’s endorsing copyright 
owners. Congress could have given the 
Office detailed instructions as to how to 
perform this analysis, but it instead left 
the matter to the Office’s expertise and 
reasonable discretion. There is nothing 
inconsistent with Congress establishing 
differing approaches to accomplishing 
these different tasks. 


The legislative history does not 
counsel differently. The relevant 
language, which appears in House and 
Senate Judiciary Committee Reports, 
states that the MLC must be ‘‘endorsed 
by and enjoy[ ] support from the 
majority of musical works copyright 
owners as measured over the preceding 
three years.’’ 152 This language can best 
be understood as an imprecise summary 
of the statutory text, for if it is taken 
literally, it directly conflicts with the 
statute, which refers to ‘‘endorse[ment] 
by[ ] and . . . substantial support from[ ] 
musical work copyright owners that 
together represent the greatest 
percentage of the licensor market for 
uses of such works in covered 
activities.’’ 153 For the statute to mean 
what the legislative history seems to 
say, ‘‘substantial’’ could be deleted, 
‘‘greatest percentage’’ would need to be 
replaced with ‘‘majority,’’ and ‘‘of the 
licensor market for uses of such works 
in covered activities’’ could also be 
deleted. It does not seem reasonable for 
the Office to interpret the statute in this 
way.154 
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legislative history cannot trump clear statutory 
language.’’) (internal quotation marks omitted); R.R. 
Comm’n of Wis. v. Chi., Burlington & Quincy R.R. 
Co., 257 U.S. 563, 589 (1922) (‘‘Committee reports 
and explanatory statements of members in charge 
made in presenting a bill for passage have been held 
to be a legitimate aid to the interpretation of a 
statute where its language is doubtful or obscure. 
But when taking the act as a whole, the effect of 
the language used is clear to the court, extraneous 
aid like this can not control the interpretation. Such 
aids are only admissible to solve doubt and not to 
create it.’’ (internal citations omitted)); see also 
Pattern Makers’ League of N. Am., AFL–CIO v. 
N.L.R.B., 473 U.S. 95, 112 (1985) (finding 
‘‘ambiguous legislative history’’ to ‘‘fall[ ] far short 
of showing that the [agency’s] interpretation of the 
[statute] is unreasonable’’). 


155 Cf. Fourth Estate Pub. Benefit Corp. v. Wall- 
Street.com, LLC, 139 S. Ct. 881, 892 (2019) (noting 
that ‘‘the statutory scheme has not worked as 
Congress likely envisioned,’’ but that ‘‘[u]nfortunate 
as [that] may be, that factor does not allow us to 
revise [the statute’s] congressionally composed 
text’’). 


156 See SGA Reply at 3 (‘‘SGA is far more 
concerned with ensuring that music creator rights 
are fully protected against conflicts of interest and 
impingements upon the rights and interests of 
songwriters and composers under all 
circumstances, than in supporting one or the other 
candidate vying to be selected as the Mechanical 
Collective.’’). 


157 17 U.S.C. 115(d)(3)(D)(v), (d)(3)(J)(ii). 
158 Id. at 115(d)(3)(J)(iv)(II); see also S. Rep. No. 


115–339, at 14 (‘‘The 50% payment or credit . . . 
is intended to be treated as a floor, not a ceiling, 
and is not meant to override any applicable 
contractual arrangement providing for a higher 
payment or credit of such monies to a songwriter.’’). 


159 17 U.S.C. 115(d)(3)(J)(iii)(I). 
160 Id. at 115(d)(3)(J)(iii)(II). 
161 Id. at 115(d)(3)(D)(ix)(I)(aa). 
162 Id. at 115(d)(3)(D)(vii)(bb), (hh). 
163 Id. at 115(d)(3)(D)(ix)(II). 
164 H.R. Rep. No. 115–651, at 5–6; S. Rep. No. 


115–339, at 5; Conf. Rep. at 4; see 17 U.S.C. 
115(d)(12). 


165 H.R. Rep. No. 115–651, at 5–6; S. Rep. No. 
115–339, at 5; Conf. Rep. at 4; see 17 U.S.C. 
115(d)(12). 


166 H.R. Rep. No. 115–651, at 14; S. Rep. No. 115– 
339, at 15; Conf. Rep. at 12. 


167 17 U.S.C. 115(d)(3)(B)(ii). 


168 H.R. Rep. No. 115–651, at 6; S. Rep. No. 115– 
339, at 5–6; Conf. Rep. at 4. 


169 SGA Reply at 9. 
170 17 U.S.C. 115(d)(3)(A)(iii). 
171 Public Law 115–264, sec. 102(f), 132 Stat. at 


3722–23. 
172 Id. at sec. 102(f)(2), 132 Stat. at 3723. 
173 17 U.S.C. 115(d)(3)(J)(iii) (including 


maintenance of an online list of unmatched works 
through which ownership can be claimed, 
notification prior to any distribution, and 
participation in music industry conferences and 
events). 


174 Id. at 115(d)(5)(C)(i)(VII), (d)(5)(C)(iii). 


Policy Considerations. With respect to 
AMLC’s policy arguments, they mirror 
the same conflict-of-interest concerns 
raised by AMLC and discussed in 
connection with board composition. 
The Office takes these concerns 
seriously, but they do not compel a 
different interpretation of the plain text 
of the statute.155 Rather, there are other 
ways that the statute addresses these 
issues and protects smaller independent 
songwriters, as the following examples 
illustrate.156 


First, the statute provides for equal 
representation of musical work 
copyright owners and professional 
songwriters on the unclaimed royalties 
oversight committee, which is charged 
with ‘‘establish[ing] policies and 
procedures for the distribution of 
unclaimed accrued royalties and 
accrued interest.’’ 157 By law, any 
copyright owner receiving such a 
distribution must pay or credit to an 
individual songwriter no ‘‘less than 50 
percent of the payment received by the 
copyright owner attributable to usage of 
musical works (or shares of works) of 
that songwriter.’’ 158 


Second, the statute requires the MLC 
to undertake a number of duties with 
respect to unclaimed royalties, 
including maintaining a public online 
list of unmatched musical works 
through which ownership can be 


claimed.159 The MLC must ‘‘engage in 
diligent, good-faith efforts to publicize, 
throughout the music industry,’’ the 
existence of the MLC, procedures to 
claim unclaimed royalties, any transfer 
of royalties under section 115(d)(10)(B), 
and any pending distribution of 
unclaimed accrued royalties and 
accrued interest not less than 90 days 
before distribution.160 More generally, 
the statute expressly requires the MLC 
to ‘‘ensure that the policies and 
practices of the [MLC] are transparent 
and accountable.’’ 161 The MLC must 
issue a detailed annual report, including 
describing ‘‘how royalties are collected 
and distributed,’’ and ‘‘the efforts of the 
[MLC] to locate and identify copyright 
owners of unmatched musical works 
(and shares of works).’’ 162 And every 
five years, the MLC must retain an 
independent auditor to ‘‘examine the 
books, records, and operations of the 
[MLC]’’ and prepare a report addressing, 
among other things, ‘‘the 
implementation and efficacy of 
procedures’’ ‘‘for the receipt, handling, 
and distribution of royalty funds, 
including any amounts held as 
unclaimed royalties,’’ and ‘‘to guard 
against fraud, abuse, waste, and the 
unreasonable use of funds.’’ 163 


Third, the Copyright Office has been 
provided with ‘‘broad regulatory 
authority’’ to conduct proceedings as 
necessary to effectuate the statute with 
the Librarian’s approval.164 In addition 
to the regulations that the Office is 
specifically directed to promulgate, the 
legislative history contemplates that the 
Office will ‘‘thoroughly review[]’’ 
policies and procedures established by 
the MLC.165 The legislative history 
suggests that the Office promulgate the 
necessary regulations in a way that 
‘‘balances the need to protect the 
public’s interest with the need to let the 
new collective operate without over- 
regulation.’’ 166 The Office intends to 
conduct its oversight role in a fair and 
impartial manner; songwriters are 
encouraged to participate in these future 
rulemakings. 


Fourth, the MLC must be redesignated 
every five years.167 In the legislative 
history, Congress explained that 


‘‘evidence of fraud, waste, or abuse, 
including the failure to follow the 
relevant regulations adopted by the 
Copyright Office, over the prior five 
years should raise serious concerns 
within the Copyright Office as to 
whether that same entity has the 
administrative capabilities necessary to 
perform the required functions of the 
collective,’’ and that in such cases, the 
Office should consider selecting a new 
entity ‘‘even if not all criteria are met 
pursuant to section 115(d)(3)(B)(iii).’’ 168 
The Office thus agrees that ‘‘it seems 
highly implausible . . . that Congress 
intended that the ‘licensor market 
support’ criterion be the primary, 
deciding factor as to whether a full 
investigation and analysis by the 
Register and the Copyright Office of 
each serious [MLC] candidate is 
necessary.’’ 169 The Office believes that, 
among other scenarios, if the designated 
entity were to make unreasonable 
distributions of unclaimed royalties, 
that could be grounds for concern and 
may call into question whether the 
entity has the ‘‘administrative and 
technological capabilities to perform the 
required functions of the [MLC].’’ 170 


Fifth, Congress has asked the Office to 
study the issue of unclaimed royalties 
and to provide a report by July 2021 that 
recommends best practices for the MLC 
to identify and locate copyright owners 
with unclaimed royalties, encourage 
copyright owners to claim their 
royalties, and reduce the incidence of 
unclaimed royalties.171 The MLC must 
give ‘‘substantial weight’’ to these 
recommendations when establishing its 
procedures to identify and locate 
copyright owners and to distribute 
unclaimed royalties.172 


Sixth, in addition to the various ways 
the MLC is required to publicize 
unclaimed royalties,173 the DLC must 
assist with publicity for unclaimed 
royalties by encouraging digital music 
providers to publicize information on 
the existence of the MLC and on 
claiming royalties on websites and 
applications, and conducting in-person 
outreach activities with songwriters.174 
The Copyright Office, too, is tasked with 
engaging in public outreach and 
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175 Public Law 115–264, sec. 102(e)(2), 132 Stat. 
at 3722. 


176 164 Cong. Rec. S6292, 6292 (daily ed. Sept. 25, 
2018) (statement of Sen. Hatch). 


177 MLCI Proposal at 107. 
178 For example, a number of MLCI’s largest 


endorsers state that each intends to work with MLCI 
to incorporate its musical work data into the 
musical works database. See, e.g., MLCI Proposal at 
Exs. 11–B–2 (Sony/ATV Music Publishing), 11–C– 
2 (Kobalt Music Publishing America, Inc.), 11–N– 
2 (Warner/Chappell Music, Inc.), 11–P–2 (Universal 
Music Publishing Group). 


179 Id. at 98. 
180 Id. (citations omitted); see id. at Ex. 11–8–9 


(stating that ‘‘a partial count of information 
obtained from less than half of the Supporting 
Copyright Owners shows that together they own 
(now and over the preceding 3 full calendar years) 
the right to reproduce and distribute over 7.3 
million musical works in Section 115 covered 
activities in the U.S.’’) (declaration of David M. 
Israelite). 


181 Id. at Ex. 11–5. 
182 Id. at Ex. 11–A–1; see, e.g., id. at Ex. 11–B– 


1 (‘‘Sony owns the exclusive rights to license 
millions of musical works written by tens of 
thousands of songwriters, including for use in 
Section 115 covered activities. Sony has for well 
over the last three years licensed these rights to 
digital services through the Section 115 compulsory 
licensing process and, in some cases, through 
voluntary licenses.’’); id. at Ex. 11–D–1 (‘‘Reel 
Muzik Werks is the owner or the exclusive licensee 
of the rights to engage and to license others to 
engage in Section 115 covered activities . . . . Reel 
Muzik Werks has during the last three full calendar 
years licensed its rights in and to musical works to 
digital music providers for use in covered 
activities.’’). 


183 Id. at 98–99 & n.22. 
184 Id. at 99 (citation omitted); see also id. at Ex. 


11–5–7 (declaration of David M. Israelite). 
185 Id. at Ex. 11–6–7. The Office notes that 


Billboard appears to only ‘‘measure the market 
share . . . of the top 100 radio airplay songs.’’ See, 
e.g., Ed Christman, Music Publishers’ 4th Quarter 
Report: Top 3 Companies Have the Same No. 1 
Song, Billboard (Feb. 3, 2017), https://
www.billboard.com/articles/business/7677913/ 
music-publishers-4th-quarter-report. 


186 MLCI Proposal at Ex. 11–7. 
187 Id. at 99–100; see also id. at Ex. 11–7–8 


(describing methodology) (declaration of David M. 
Israelite). 


188 See DLCI Proposal at 4–7. 


educational activities that must 
specifically include ‘‘educating 
songwriters and other interested 
parties’’ about how ‘‘a copyright owner 
may claim ownership of musical works 
(and shares of such works)’’ and how 
‘‘royalties for works for which the 
owner is not identified or located shall 
be equitably distributed to known 
copyright owners.’’ 175 


Finally, the Office suggests there may 
be other reasons for the statutory 
requirement that the MLC enjoy 
‘‘substantial support’’ from the largest 
market share of musical work copyright 
owners. Without minimizing the 
importance of ensuring that 
unidentified copyright owners have the 
opportunity to come forward and 
effectively claim their works to receive 
accrued royalties, there are other duties 
of the MLC that also serve the 
paramount goal of ‘‘ensuring that a 
songwriter actually gets paid.’’ 176 As 
MLCI notes, already identified copyright 
owners have an interest in ensuring the 
efficient and accurate collection and 
distribution of royalties.177 Further, the 
MLC will participate in proceedings 
before the CRJs, and having the support 
of publishers with prior experience 
before the CRJs may be beneficial. 
Establishment of the statutorily-required 
database will likely also benefit from 
initial support of music publishers and 
other relevant copyright owners with 
large quantities of authoritative versions 
of data for works that together will 
comprise the bulk of royalty 
distributions.178 As these examples 
illustrate, having strong support from 
key copyright owners may assist in 
ensuring that the MLC is in the best 
possible position to succeed in 
effectively carrying out the whole of its 
assigned responsibilities. 


ii. Evidentiary Findings 


a. Market Share 
With respect to the information 


submitted in the proceeding, AMLC 
does not provide market share data for 
its endorsing copyright owners. Nor do 
its endorsers provide sufficient 
information from which the Office can 
reasonably determine their aggregate 
applicable market share. In contrast, 


MLCI provides multiple data points 
regarding the market share of its 
endorsers. 


For purposes of calculating market 
share, MLCI counts 132 musical work 
copyright owners it calls the 
‘‘Supporting Copyright Owners.’’ 179 
According to MLCI: 


The Supporting Copyright Owners include 
copyright owners of all sizes who own the 
relevant rights in musical works covering the 
spectrum of musical genres—including pop, 
rap, hip hop, R&B, country, rock, metal, 
reggae, folk, electronic, jazz, classical—and 
from every era—including popular current 
hits and ‘‘evergreen standards.’’ Their sizes 
range from major music publishers who own 
the relevant rights to millions of songs, to 
small, family-owned companies that focus on 
a particular genre or sub-genre. The 
Supporting Copyright Owners own the 
mechanical rights to, at a minimum, well 
over seven million musical works.180 


A sworn declaration from David M. 
Israelite of the NMPA states that the 
Supporting Copyright Owners ‘‘own[ ] 
the U.S. mechanical rights to millions of 
works’’ and ‘‘have confirmed that they 
exclusively endorse MLC[I] to be the 
collective, and have pledged to provide 
substantial support to MLC[I].’’ 181 A 
group endorsement letter from the 
Supporting Copyright Owners further 
states that they ‘‘all own, and have 
during the preceding three years owned, 
exclusive rights to license musical 
works for use in covered activities in the 
United States and have licensed those 
rights to digital music providers.’’ 182 
The Supporting Copyright Owners thus 
appear to be relevant copyright owners 
who may be counted for endorsement 
purposes. While MLCI states that it is 
also endorsed by ‘‘over 2,400 
songwriters’’—of whom ‘‘[o]ver 1,400’’ 
‘‘have reported that they are self- 


published songwriters, meaning they are 
not signed to or affiliated with a music 
publisher and manage their own 
musical work copyrights’’—they are not 
included in MLCI’s market share 
calculations.183 


According to MLCI, ‘‘[i]ndustry data, 
including revenue information that 
NMPA collects from its members on an 
annual basis and publicly available 
data, demonstrates that the Supporting 
Copyright Owners represent between 
85% and 90% of the licensor market for 
all uses of musical works during the 
[statutory three-year period from 2016 
through 2018].’’ 184 Additionally, Mr. 
Israelite’s declaration provides data 
from Billboard Magazine showing the 
average combined market share of 
Supporting Copyright Owners appearing 
in Billboard’s quarterly top ten rankings 
of music publishers over the last three 
years to be 87.83%.185 


Mr. Israelite states that these data 
figures are ‘‘a fair proxy for estimating 
the Supporting Copyright Owners’ 
market share for uses of musical works 
in covered activities, as there is no 
reason to believe that the Supporting 
Copyright Owners’ market share for uses 
of their musical works in covered 
activities should deviate significantly 
from their market share for their uses of 
musical works generally.’’ 186 In 
support, MLCI states that ‘‘NMPA was 
able to confirm from information 
regarding the U.S. mechanical royalties 
paid by Apple Music and Spotify—the 
largest and most popular services in the 
market—that the Supporting Copyright 
Owners have together received the 
substantial majority of total mechanical 
royalties for uses of musical works in 
covered activities in the U.S. during the 
[statutory three-year period from 2016 
through 2018].’’ 187 As discussed below, 
Digital Licensee Coordinator, Inc. 
(‘‘DLCI’’) follows a similar market share- 
based approach to establish its 
endorsement by digital music providers 
and significant non-blanket licensees.188 


AMLC does not contest these market 
share figures; indeed, a comment 
supporting AMLC submitted on behalf 
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189 Robert Allen Reply at 6. 
190 See Global Recorded-music and Music 


Publishing Market Share Results for 2018, Music & 
Copyright (May 8, 2019), https://musicand
copyright.wordpress.com/2019/05/08/global- 
recorded-music-and-music-publishing-market- 
share-results-for-2018/. 


191 Id. (this calculation includes figures from 
Sony/ATV, Sony Music Publishing Japan, and EMI 
Music Publishing and includes all revenue, not just 
for covered activities). 


192 17 U.S.C. 115(d)(3)(B)(iii). 
193 See, e.g., MLCI Proposal at 98, Ex. 11–A–X; 


KDE LLC Reply at 1 (supporting AMLC); Secretly 
Publishing Reply at 1 (supporting MLCI). 


194 See, e.g., AMLC Proposal at 47–75; MLCI 
Proposal at Exs. 5–A, 6–10; Robert Allen Reply; 
Board of Directors of NSAI Reply; Maria Schneider 
Reply; Spence Burton Reply; Michael Busbee Reply; 
Britt Daley Reply; Barry DeVorzon Reply; Jerry 
Emanuel Reply; Beckie Foster Reply; Jan Garrett 
Reply; Ben Glover Reply; Dan Gutenkauf Reply; 
John Harding Reply; Aaron Johns Reply; Brett Jones 
Reply; Amy Kinast Reply; Wayne Kirkpatrick 
Reply; Sonia Kiva Reply; Bill LaBounty Reply; 
David Lauver Reply; Daniel Leathersich Reply; 
Alejandro Martinez Reply; Dennis Matkosky Reply; 
Steve Miller Reply; Clay Mills Reply; Vincent 
Mullin Reply; Kerry Muzzey Reply; Rick Nowels 
Reply; Melissa Peirce Reply, Jim Photoglo Reply; 
Deric Ruttan Reply; Jerry Schneyer Reply; Joie Scott 
Reply; Pamela Schuler Reply; Karen Sotomayor 
Reply; Miki Speer Reply; Even Stevens Reply; Paris 
Strachan Reply; Eleisa Trampler Reply; Kelly 
Triplett Reply; Danny Wells Reply; Anna Wilson 
Reply. 


195 AMLC Proposal at 47–48; see generally id. at 
94–107. 


196 MLCI Proposal at 100, Ex. 11–X; International 
Confederation of Music Publishers Reply at 1. 


197 MLCI Proposal at 100, Ex. 11–X 
198 Recording Academy Reply at 1, 3. 
199 See, e.g., Jay A. Rosenthal et al. Reply. 
200 See, e.g., Jared Burton Reply; Brandon Dudley 


Reply; Earl Vickers Reply. 
201 See, e.g., Ashley Gorley Reply; Chris Myers 


Reply; Jeff Rodman Reply; Chris Xefos Reply. 
202 See MLCI Proposal at 100, Ex. 11–9 (referring 


to them as ‘‘non-musical work copyright owner[ ] 
groups’’). 


203 See AMLC Proposal at 47–48 (claiming its 
endorsers ‘‘represent hundreds of thousands of 
separate and unique music publishers whose music 
is distributed on digital streaming services in the 
United States’’). 


204 See MLCI Reply at 11 (‘‘MLC[I] would never 
claim that, simply by virtue of a trade group 
endorsement, each songwriter and publisher 
member of the trade group can be deemed to 
endorse and support MLC[I], as that would be 
misleading.’’). 


of a group of songwriters that includes 
two AMLC board members concedes 
that ‘‘Sony/EMI, Warner, and 
Universal’’—each of which exclusively 
endorse MLCI—‘‘control about 65% of 
the market for music publishing.’’ 189 
The Office notes that other sources 
confirm that MLCI is supported by a 
majority of the music publishing 
market; according to Music & 
Copyright’s annual survey ‘‘based on 
revenue,’’ Sony,190 Universal, and 
Warner/Chappell together had an 
average combined global market share of 
58.65% for 2017 and 2018.191 


Based on the foregoing, the Office 
finds that there is substantial evidence 
to demonstrate that MLCI is endorsed 
and supported by the required plurality 
of relevant endorsing copyright owners, 
based on applicable market share. Given 
the overwhelming majority market share 
of MLCI’s Supporting Copyright Owners 
and the data from Apple Music and 
Spotify, and in the absence of any 
evidence to the contrary, the above- 
discussed market share figures appear 
more likely than not to be a sufficient 
proxy for estimating market share based 
on royalties earned from covered 
activities in the U.S. Even if that were 
not the case, the Office finds, based on 
the foregoing, that MLCI would still be 
‘‘the entity that most nearly fulfills’’ the 
section 115(d)(3)(A)(ii) qualification.192 


b. Number of Copyright Owners 
In any event, even under the metric 


for which AMLC provides evidence— 
number of copyright owners—AMLC 
would not be the candidate that satisfies 
the endorsement provision. 


The Office received comments from a 
significant portion of the music 
industry, voicing support for either 
MLCI or AMLC. Endorsements came 
from a diverse array of large and small 
publishers 193 as well as from thousands 
of songwriters from across the country 
and beyond representing virtually every 
major genre, including pop, hip hop, 
rap, rock, country, R&B, alternative, 
electronic, dance, folk, jazz, classical, 
Broadway/musical theatre, blues, 
Christian, gospel, Latin, bluegrass, and 


soul.194 These songwriters include 
writers of #1 hit songs, Grammy Award 
winners and nominees, a Rock and Roll 
Hall of Fame inductee, members of the 
Nashville Songwriters Hall of Fame, 
film and television composers, and 
numerous less established or part-time 
writers. 


The Office also heard from a broad 
assortment of trade groups and other 
organizations (some of which the Office 
understands to be members or 
subgroups of each other) representing 
publisher and songwriter interests. 
Groups listed as supporting AMLC 
include international alliances and 
collectives like the Music Creators of 
North America (‘‘MCNA’’), European 
Composer and Songwriter Alliance, 
Pan-African Composers’ and 
Songwriters’ Alliance, Asia-Pacific 
Music Creators Alliance, and Alianza 
Latinoamericana de Compositores y 
Autores de Música, and other groups 
like the Songwriters Guild of America, 
Screen Composers Guild of Canada, 
American Composers Forum, and Music 
Answers.195 Groups listed as supporting 
MLCI include the National Music 
Publishers’ Association, Association of 
Independent Music Publishers, 
International Confederation of Music 
Publishers, Nashville Songwriters 
Association International, Songwriters 
of North America, Music Publishers 
Association, American Composers 
Alliance, Gospel Music Association, 
Church Music Publishers Association, 
Americana Music Association, 
Copyright Alliance, and Creative 
Future.196 In addition, performing rights 
organizations ASCAP, BMI, SESAC, and 
Global Music Rights all endorse MLCI, 
as do many representatives from the 
recorded music industry, including the 
Recording Industry Association of 
America, the American Association of 


Independent Music, the major record 
labels, and SoundExchange.197 Lastly, 
in one of the few comments from an 
organization that waited to review the 
proposals before endorsing a candidate, 
the Recording Academy, whose 
membership includes ‘‘thousands of 
working songwriters and composers, 
many of whom are independent, self- 
published, or unaffiliated songwriters,’’ 
states that it ‘‘believes that the MLC[I] 
submission is best equipped to satisfy 
the statutory requirements of the 
MMA.’’ 198 


As noted above, and as both 
candidates agree, not every commenter 
can be counted for purposes of the 
endorsement provision—even under 
AMLC’s interpretation. If the statue 
were to require only a headcount, it 
would still be a headcount of relevant 
copyright owners. In this proceeding, 
some endorsers, for example, are 
attorneys that give no indication that 
they are also relevant copyright 
owners.199 Some endorsers do not give 
any indication of their connection to the 
industry.200 And some endorsers who 
state that they are songwriters are not 
clear about whether they are also 
relevant copyright owners for their 
songs.201 Many of the endorsements 
contain ambiguities such as these. 


A separate issue concerns the 
treatment of the international alliances, 
performing rights organizations, trade 
groups, and other endorsing 
organizations. MLCI does not contend 
that these types of organizations are 
relevant copyright owners.202 AMLC, on 
the other hand, appears to count not 
only each of its supporting 
organizations, but the individual 
members of each of those 
organizations.203 MLCI strongly 
disapproves of this approach.204 The 
Office finds it difficult to credit these 
purported endorsements, as there is 
insufficient evidence to demonstrate 
that every member of each of these 
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205 See, e.g., AMLC Proposal at 95 (letter from the 
Chairman of the Asia-Pacific Music Creators 
Alliance, providing no information about the 
organization or its membership, and stating that ‘‘I 
hereby voice my support to’’ AMLC) (emphasis 
added); id. at 98 (same with respect to Alianza 
Latinoamericana de Compositores y Autores de 
Música); id. at 103 (same with respect to Pan- 
African Composers’ and Songwriters’ Alliance); see 
also AMLC Ex Parte Meeting Summary at 24 
(‘‘Some [organizational] endorsements were 
interpreted to be an endorsement by the individual, 
and others on behalf of the entire membership.’’). 


206 See APRA AMCOS Reply at 1 (clarifying that 
APRA AMCOS does not endorse AMLC and was 
‘‘misrepresented in the AMLC’s submission,’’ and 
that the letter appended to AMLC’s proposal was 
‘‘signed by a single writer director of the APRA 
board and does not represent the commitment or 
support of our organization, nor does the letter state 
anywhere that APRA itself has offered any such 
institutional endorsement’’); Statement from CISAC 
and CIAM on the U.S. Music Licensing Collective, 
International Confederation of Societies of Authors 
and Composers (Apr. 5, 2019), https://
www.cisac.org/Newsroom/Articles/Statement-from- 
CISAC-and-CIAM-on-the-U.S.-Music-Licensing- 
Collective (‘‘For the avoidance of doubt and in view 
of the different rumours circulating, CIAM and 
CISAC wish to clarify that the organisations have 
not endorsed either of the competing companies for 
the U.S. MLC.’’). 


207 See, e.g., AMLC Proposal at 95 (Asia-Pacific 
Music Creators Alliance); id. at 98 (Alianza 
Latinoamericana de Compositores y Autores de 
Música); id. at 102 (Society of Authors and 
Composers of Colombia); id. at 104 (Screen 
Composers Guild of Canada); id. at 106 
(ABRAMUS/ALCAM). 


208 See, e.g., id. at 99 (stating that European 
Composer and Songwriter Alliance ‘‘represents over 


50,000 professional composers and songwriters’’); 
id. at 100 (stating that MCNA has an ‘‘approximate 
collective membership of between 7,500 to 8,500 
songwriters and composers’’); id. at 105 (stating that 
Music Answers has ‘‘more than 3,500 supporters’’); 
SGA Reply at 1 (‘‘membership ranges between 3,500 
and 5,000 members’’). 


209 For example, it seems that the memberships of 
SGA and Screen Composers Guild of Canada may 
be subsumed within the membership of MCNA. See 
AMLC Proposal at 100 (listing SGA and SCGC as 
‘‘member organizations’’ of MCNA). 


210 While the Office made clear in the NOI that 
endorsements need not be exclusive, this is a 
different issue that speaks to whether the candidate 
is in fact supported by an individual. 


211 See Sue (or In a Season of Crime), ACE 
Repertory, https://www.ascap.com/repertory#ace/ 
search/workID/888244289 (last visited June 24, 
2019) (listing Maria Schneider’s PRO affiliation as 
ASCAP); Across the Street (Live), ACE Repertory, 
https://www.ascap.com/repertory#ace/search/ 
workID/886237406 (last visited June 24, 2019) 
(listing Zoe Keating’s PRO affiliation as ASCAP); 
Hangin Around, ACE Repertory, https://
www.ascap.com/repertory#ace/search/workID/ 
380230553 (last visited June 24, 2019) (listing Rick 
Carnes’s PRO affiliation as ASCAP). 


212 AMLC Proposal at 48. 
213 The Office’s methodology was as follows. 


First, the Office counted all endorsements provided 


by AMLC and MLCI in their respective proposals, 
including counting all proposed board and 
committee members. Then, the Office counted 
every endorsement contained in other comments. 
The Office did not, however, count the individual 
members of any endorsing groups or organizations 
for the reasons stated above. To be as equitable as 
possible, the Office treated every endorsement as 
coming from a relevant copyright owner, except 
where the record affirmatively stated otherwise. 
Because AMLC did not provide the identities of the 
bulk of their endorsers, the Office could not 
compare most of the endorsers from AMLC’s 
proposal to the individual endorsements received 
in the comments, meaning the Office could not 
ascertain whether there might be duplicate 
endorsements. Because the Office could not 
deduplicate AMLC’s endorsements, the Office did 
not deduplicate MLCI’s endorsements either, so as 
to apply a consistent methodology to both 
candidates. 


214 See, e.g. Music Policy Issues: A Perspective 
from Those Who Make It: Hearing on H.R. 4706, 
H.R. 3301, H.R. 831 and H.R. 1836 Before the H. 
Comm. on the Judiciary, 115th Cong. 4 (2018) 
(statement of Ranking Member Nadler); 164 Cong. 
Rec. S501, 502 (daily ed. Jan. 24, 2018) (statement 
of Sen. Hatch); 164 Cong. Rec. H3522, 3536 (daily 
ed. Apr. 25, 2018) (statement of Rep. Goodlatte). 


215 17 U.S.C. 115(d)(3)(A)(iii). 


organizations actually endorses AMLC. 
While surely each referenced 
association on a general level represents 
the interests of their members, none of 
AMLC’s group endorsements indicate 
that they have the authority to endorse 
an MLC candidate on their members’ 
behalf. For example, the submissions do 
not indicate that any kind of resolution 
to endorse was passed by their 
members, and if one was, whether their 
members voted unanimously (as would 
be necessary to claim that every member 
should be counted). In many cases, 
moreover, it is difficult to tell whether 
the endorsements are submitted on 
behalf of the organization, or from 
individuals associated with the 
organizations acting in their personal 
capacities or in their capacity as an 
individual board member.205 In fact, 
two organizations listed by AMLC as 
endorsers in its proposal subsequently 
disavowed the purported endorsements 
and clarified that they do not in fact 
support AMLC.206 


If the Office were to credit these kinds 
of endorsements, it would raise 
unresolvable practical problems. For 
many of these organizations, no 
membership numbers are provided,207 
and for others, only an indefinite range 
or rounded figure is given, making a 
precise headcount impossible.208 


Additionally, without a list of member 
names, the Office cannot determine 
whether individual members are being 
counted more than once due to 
membership in multiple endorsing 
organizations or because the individual 
filed his or her own comment with the 
Copyright Office directly.209 By not 
identifying purported endorsing 
members, the possibility also exists for 
conflicting endorsements.210 For 
example, AMLC board members Zoe 
Keating, Maria Schneider, and Rick 
Carnes appear to be affiliated with 
ASCAP,211 which endorses MLCI. These 
individuals presumably would object to 
MLCI counting them among its 
endorsers merely because ASCAP has 
endorsed MLCI. 


Lastly, AMLC’s proposal refers to 
‘‘100+ various individual composers/ 
writers/publishers/organizations who 
have signed an AMLC endorsement 
document’’ and ‘‘600+ endorsements via 
[the] AMLC website,’’ which suffer from 
the same kinds of practical problems.212 
Because these individuals are not 
specifically identified, the Office cannot 
determine their precise number or if any 
of them additionally submitted 
comments directly to the Office such 
that they may be counted more than 
once. 


Nonetheless, even if these ambiguities 
are resolved in favor of counting each 
endorsement (except for the individual 
members of the endorsing organizations 
discussed above and the two 
organizations that repudiated their 
purported endorsements), AMLC still 
would have substantially fewer 
endorsements than MLCI.213 Applying 


these assumptions, AMLC would have 
around 1,000 endorsements, while 
MLCI would have about three times that 
number. Even if based only on MLCI’s 
Supporting Copyright Owners and the 
songwriters listed in MLCI’s proposal 
who identified as self-published, MLCI 
would still have hundreds more 
endorsers than all of the comments 
submitted in support of AMLC. Thus, 
under both the proper metric of market 
share, and the alternative metric of 
number of copyright owners, MLCI is 
the candidate that satisfies the 
endorsement requirement. 


As noted in conclusion below, the 
MMA was enacted only after an 
extensive effort to build consensus 
amongst musical work copyright owners 
and songwriters with various, 
sometimes competing, interests. The 
Register expects that the designated 
MLC will endeavor to equally represent 
the interests of those who did not 
endorse it, and that interested sides will 
continue to come together to make the 
implementation of this historic new 
licensing scheme a success, building 
upon the cooperative spirit that 
facilitated the MMA’s passage.214 


3. Administrative and Technological 
Capabilities 


The statute requires that the 
designated entity ‘‘has, or will have 
prior to the license availability date, the 
administrative and technological 
capabilities to perform the required 
functions of the mechanical licensing 
collective.’’ 215 The NOI requested that 
each proposal include specific 
information to demonstrate the 
candidate’s ability to meet this 
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216 NOI at 65751 (requesting each plan also 
include ‘‘a description of the intended 
technological and/or business methods’’ for 
accomplishing the MLC’s statutory obligations). 


217 Id. at 65752. 
218 Id. 
219 MLCI Proposal at 66; AMLC Proposal at 48, 


76. 
220 MLCI Ex Parte Meeting Summary at 2; AMLC 


Ex Parte Meeting Summary at 7–9. 
221 MLCI Proposal at 39. 
222 AMLC Proposal at 5. 
223 MLCI Proposal at 18–19, 41; AMLC Proposal 


at 10–11. 


224 MLCI Proposal at 35, 38, 57–58; AMLC 
Proposal at 15; see also Berklee College of Music 
& MIT Connection Science Comments at 2–5. 


225 See, e.g., MLCI Proposal at 43–44; AMLC 
Proposal at 18–19; AMLC Ex Parte Meeting 
Summary at 14. 


226 MLCI Proposal at 62–63; AMLC Proposal at 
30–33. 


227 S. Rep. No. 115–339, at 14 (2018) (stating that 
‘‘[t]his process ensures that copyright owners and 
artists benefit’’ in contrast to views of ‘‘some 
copyright owners and/or artists who would prefer 
that such money be escrowed indefinitely until 
claimed’’). 


228 MLCI Proposal at 7. 


229 Id. at 12. 
230 Id. at 13. 
231 Id. at 25; see id. at 25–29 (detailed description 


of employee roles). 
232 Id. at 3–4; see also MLCI Ex Parte Meeting 


Summary at 2. 
233 MLCI Ex Parte Meeting Summary at 2. 
234 MLCI Proposal at 55 (listing RFI participants 


ASCAP, AxisPoint, BackOffice, BMI, BMAT, 
Crunch Digital, DDEX, Gracenote, ICE, Music 
Reports, Inc. (‘‘MRI’’), Open Music Initiative (OMI), 
Sacem/IBM, SESAC/HFA, SOCAN/DataClef, 
SourceAudio, and SXWorks); id. at 59 (listing RFP 
participants ASCAP, BackOffice, ICE, MRI, SESAC/ 
HFA, SXWorks, and Sacem/IBM); id.at Exs. 3, 4 
(providing RFI and RFP). MLCI did not include 
copies of RFI or RFP responses, stating they are 
subject to nondisclosure agreements and include 
confidential information. Id. at 59. 


235 Id. at 56–57. 
236 Id. at 31–32. 
237 Id. at 59. 
238 Id. at 61. 


requirement, organized into enumerated 
categories. 


i. Overview of Proposals, Including 
Business Planning and Budgeting 


The Office requested that each entity 
provide ‘‘a business plan, including a 
statement of purpose or principles, 
proposed schedule, and available 
budgetary projections, for the 
establishment and operation of the 
proposed MLC for the first five years of 
its existence.’’ 216 The NOI noted that 
although the MLC designation process is 
separate from the establishment of an 
administrative assessment by the CRJs, 
‘‘understanding the proposed funding 
for the MLC (in advance of the 
establishment of the administrative 
assessment)’’ and budgetary planning 
generally can be ‘‘important to 
confirming that the MLC will be ready 
to adequately perform its required 
functions by the license availability date 
and beyond.’’ 217 Accordingly, the 
Office’s interest in the candidates’ 
budgetary materials is ‘‘for the purposes 
of this designation process only, and 
without prejudice to the future 
administrative assessment 
proceeding.’’ 218 


Considering both proposals at a very 
high level, there are a number of 
similarities, including a shared 
intention to set up offices in or near 
Nashville, Tennessee.219 Both 
candidates envision using a primary 
vendor to build out the required musical 
works database, and to varying degrees 
signaled intentions or openness to 
working with additional vendors.220 In 
recognition that the creation of a 
comprehensive musical works database 
has long been an aim of various 
segments of the music community, both 
candidates plan to ‘‘utilize systems that 
are tested’’ 221 or ‘‘leverage[ ] existing 
technology and data providers’’ 222 Both 
propose to rely on automated processes 
for the bulk of identifying songs 
recorded and matching them to 
copyright holders, augmented with 
manual processing as needed.223 To that 
end, both note the importance of 
compatibility with existing music 
industry standards, including 


communicating information in 
accordance with the Common Works 
Registration (‘‘CWR’’) format and DDEX 
standards, and a willingness to explore 
other relevant existing or emerging 
standards or open protocols.224 


Similarly, AMLC and MLCI each 
express an understanding of the need to 
address policies and actions related to 
distributions of unclaimed accrued 
royalties with care, including providing 
adequate notice before such 
distributions occur.225 They commit to 
engage in education and outreach efforts 
to publicize the collective, including 
procedures by which copyright owners 
may identify themselves to claim 
accrued royalties.226 They both 
appropriately focus on the need to 
operate a user-friendly claiming portal, 
for, as the legislative history notes, ‘‘the 
simple way to avoid any distribution to 
other copyright owners and artists is to 
step forward and identify oneself and 
one’s works to the collective, an 
exceedingly low bar to claiming one’s 
royalties.’’ 227 


Although the proposals share certain 
commonalities, they diverge on details, 
sometimes significantly, including at 
times on the level or evidence of 
planning disclosed in response to the 
NOI. These differences were reflected in 
the proposed budgetary estimates, 
including the specific line items, put 
forth by each candidate. 


a. MLCI 
Out of the two candidates, MLCI 


provides a more detailed organizational 
model for its operations and reports that 
it ‘‘has already begun the process of 
assuring the timely acquisition of these 
capabilities’’ 228 necessary to fulfill the 
statutory functions. This framework is 
organized into three categories of 
activities: Strategic Processes, defined as 
‘‘the management processes that 
empower the operational capabilities of 
the collective’’; Core Processes, defined 
as ‘‘capabilities and processes in the 
core tasks’’ including ‘‘how the MLC 
performs the central ownership and 
license administration responsibilities’’; 
and Foundational Processes, defined as 


‘‘necessary support capabilities and 
processes, usually typical of most 
businesses (payroll, legal, etc.).’’ 229 
These categories in turn comprise ten 
functions that the MLC will carry out on 
behalf of songwriters, musical works 
owners, and the public, explained by a 
series of detailed flow charts.230 


While MLCI has not yet determined 
the precise management structure for 
daily operations or full staffing, it 
includes a series of organizational 
charts, which propose fifty-five 
employees.231 It also has retained 
consultant support in overseeing 
technology strategy, the RFI/RFP 
process, and operations design, and 
reports that its board members have 
dedicated a considerable amount of time 
to this planning process.232 


MLCI intends to ‘‘utilize a single 
primary vendor for core usage 
processing functions, with 
consideration of secondary vendors to 
augment in specific areas.’’ 233 Sixteen 
vendors participated in its RFI process, 
and MLCI selected seven of those to 
participate in the RFP process.234 MLCI 
notes that, in aggregate, these RFI 
participants ‘‘have processed nearly 20 
trillion lines of sound recording usage 
and more than $4.2 billion in royalties 
for the U.S. territory over the past 3 
calendar years, and have more than 20 
million unique works in rights 
databases and existing connectivity with 
approximately 50,000 publishers.’’ 235 


MLCI estimates its total startup costs 
through the license availability date to 
be between $26 and $48 million, with 
annual operating costs between $25 and 
$40 million.236 To obtain funding, it has 
engaged in ‘‘good faith negotiations with 
the major licensee services in an attempt 
to reach agreement on voluntary 
contributions.’’ 237 If such an agreement 
is not realized, MLCI will participate in 
the assessment proceeding.238 In that 
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239 Id. 
240 Id. at 61–62 (citing 17 U.S.C. 115(d)(7)(C)). 
241 AMLC Proposal at 4. 
242 Id. 
243 Id. at 6. 
244 Id. at 26. 
245 Id. at 6. AMLC subsequently reported that 


although several vendors have agreed to work with 
it in the event it is selected as the MLC, many ‘‘were 
concerned [that] they would suffer negative 
consequences if they were listed in the AMLC 
application.’’ AMLC Ex Parte Meeting Summary at 
8. To the extent such vendors believe they are 
prohibited from contracting with both candidates, 
that understanding is not supported by the statute. 
As noted in the NOI, ‘‘while the statutory language 
authorizes the MLC to arrange for services of 
outside vendors, nothing suggests that such a 
vendor must offer exclusive services to that MLC 
candidate.’’ NOI at 65749. At the same time, the 
statute does not regulate parties’ ability to enter into 
exclusive relationships or other arrangements that 
may affect the information that can be disclosed in 
the candidates’ submissions. 


246 AMLC Ex Parte Meeting Summary at 7–8. 
247 AMLC Proposal at 4; see also AMLC Ex Parte 


Meeting Summary at 8–9 (indicating AMLC 
selected DataClef as their vendor, as well as a 
continued willingness to consider other vendors). 


248 AMLC Proposal at 7–8. It is unclear how 
DataClef qualifies as a vendor under AMLC’s 
criteria, as it was launched in late 2018 and would 
not have distributed at least $100 million over the 
last two years. See SOCAN Launches Dataclef 
Music Services (Oct. 22, 2018), https://
www.socan.com/socan-launches-dataclef-music- 
services/. 


249 AMLC Proposal at 4. 
250 MLCI Reply at 22–24 (‘‘Access to the CIS–NET 


WID is a benefit for CISAC member societies, but 
a CISAC member like SOCAN would not have 
authority to sublicense the WID to anyone else it 
wants, be it DataClef or the collective.’’). 


251 AMLC Proposal at 28. 
252 Id. 
253 Id. at 28–29 (outlining potential sources of 


debt financing). 
254 Id. at 29. 


255 MLCI Reply at 25–29. 
256 CBO, Congressional Budget Office Cost 


Estimate, S. 2823 Music Modernization Act (Sept. 
12, 2018, revised Sept. 17, 2018), https://
www.cbo.gov/system/files/2018-09/s2823.pdf. 


257 MLCI Reply at 25. 
258 See Peter Jessel Reply at 1; Peter Resnikoff 


Reply at 1; H. Hendricks Reply at 1; Alfons 
Karabuda Reply at 1; Betsy Tinney Reply at 1. 


259 See AMLC Proposal at 28. 
260 See MLCI Proposal at 32. 
261 AMLC Proposal at 28. 
262 17 U.S.C. 115(d)(3)(C)(i)(VIII)–(XI); id. at 


115(d)(6)(C)(i); see also AIPLA, 2017 Report of the 
Economic Survey 44 (2017). 


event, it ‘‘will seek bridge funding to 
cover any gaps,’’ and expresses 
confidence that ‘‘its extensive network 
of support and trust throughout the 
industry, and the reputations of its 
leadership, will assist it in obtaining 
support for its continued 
operations.’’ 239 MLCI expects to have 
no need to apply unclaimed royalties to 
defray costs, though it notes that the 
statute permits it to do so on an interim 
basis.240 


b. AMLC 
AMLC aspires to adopt a leaner 


approach to these issues. Upon its 
launch, it will rely on incumbent 
services and vendors that have been 
‘‘vetted and approved’’ by the Digital 
Media Association (‘‘DiMA’’).241 It 
intends to add technology applications, 
features, and solution providers 
incrementally over time ‘‘as a series of 
steps on top of [this] pre-existing solid 
foundation.’’ 242 AMLC reports that it 
‘‘has taken significant input from key 
stakeholders, potential vendors, 
performing rights organizations, labels, 
and most importantly, publishers and 
songwriters in formulating [its] 
technology plan,’’ and states that it will 
have further discussions in designing 
and implementing solutions if it is 
designated.243 It intends to hire eleven 
employees, and ha engaged a technology 
consultant.244 However, AMLC cautions 
that ‘‘although there ha[ve] been 
significant discussions and planning 
. . . much of the details need to be 
formalized once the mandate decision is 
made.’’ 245 


AMLC established several 
requirements that potential vendors 
must meet, including that the entity is 
‘‘in good standing’’; has no pending 
litigation; has worked with or for the 
major music publishers, independent 
music publishers, and self-published 


songwriters; has worked with at least 
one of the major digital service 
providers (‘‘DSPs’’); and has distributed 
at least $100 million to rightsholders 
each year for the last two years.246 
Having held discussions with four 
primary vendors, AMLC ‘‘expects to 
engage foundational vendors’’ DataClef 
and MRI to enable it to provide a 
comprehensive interoperable 
database.247 It notes that DataClef has 
access to the CIS–NET Works 
Information Database (‘‘WID’’), which 
includes over 81.1 million musical 
works.248 Beyond these vendors, AMLC 
states that additional incumbent entities 
employed by DSPs have confirmed that 
if AMLC is designated, they would play 
a role if requested or needed.249 


In response, MLCI expresses concern 
regarding the perceived lack of 
explanation of AMLC’s RFI process, and 
doubts the ability of the potential AMLC 
vendors to provide key capabilities such 
as access to relevant databases, 
specifically challenging whether AMLC 
will be legally entitled to access the 
WID for its purposes.250 


AMLC submitted substantially lower 
cost estimates for its activities, 
estimating total costs of approximately 
$43.9 million for its first five years, 
broken out across fewer categories than 
MLCI.251 Like MLCI, AMLC intends to 
negotiate with DiMA on a final budget 
to be submitted to the CRJs for 
approval.252 AMLC does not intend to 
utilize debt, except perhaps during the 
initial MLC startup phase.253 AMLC 
believes it is inappropriate to apply 
songwriters’ and publishers’ royalties to 
cover the MLC’s operating costs, but 
states that interest income earned from 
the unclaimed accrued royalties may be 
used to defer initial operating costs 
during the startup phase.254 


MLCI characterizes AMLC’s budget 
and development timeframe as vague 


and unrealistic.255 Noting that AMLC’s 
cost projections are far below the $30 
million annual cost estimate provided 
by the Congressional Budget Office 
(‘‘CBO’’),256 MLCI argues that AMLC’s 
budget ‘‘would result in a grossly 
underfunded collective that could not 
diligently protect the rights and 
royalties of songwriters and copyright 
owners.’’ 257 Other commenters, some 
but not all affiliated with AMLC, 
praised AMLC’s approach as reflecting 
the advantages of a startup or small 
company, or otherwise favored its 
proposed budget.258 


Indeed, in some instances it is unclear 
whether AMLC’s budget estimates 
anticipate each of its statutorily required 
activities in the manner it envisions 
executing them, which makes it difficult 
to assess AMLC’s degree of advance 
planning. For instance, AMLC does not 
indicate which expenditures are 
encompassed by its ‘‘OpEx’’ budget 
item, which averages approximately 
$600,000 per year during its first two 
full years.259 By comparison, MLCI’s 
estimated operational costs include 
specific line items for premises, office 
expenses, accounting services, finance 
and insurance, and travel expenses, 
among other expenditures.260 The 
comparative lack of specificity calls into 
question the extent to which AMLC 
considered the full range of the MLC’s 
necessary operational costs. Similarly, 
AMLC projects annual expenditures of 
approximately $600,000 to $730,000 for 
licensing and legal activities for the first 
five years of its operation.261 It is 
unclear whether these allocated 
amounts fully anticipate the MLC’s 
statutory obligations in this area, which 
include participating in Copyright 
Office rulemakings and the CRJs’ 
administrative assessment proceedings, 
and ‘‘[e]ngag[ing] in legal and other 
efforts to enforce rights and obligations’’ 
under section 115(d), ‘‘including by 
filing bankruptcy proofs of claims for 
amounts owed under licenses’’ or 
commencing actions for damages and 
injunctive relief in federal court.262 
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263 Indeed, many interested commenters focused 
on these ‘‘core’’ or ‘‘principal’’ duties. See, e.g., 
Recording Academy Reply at 3; DiMA Reply at 2. 


264 See Recording Academy Reply at 3 (‘‘Both 
have also demonstrated a clear commitment to the 
rights of songwriters.’’). 


265 MLCI Proposal at 34–35, 37; AMLC Proposal 
at 5, 11, 15. Berklee College of Music and MIT 
Connection Science also noted the importance of 
the MLC using standardized APIs open protocols 
and accessibility. Berklee College of Music & MIT 
Connection Science at 2–5. 


266 MLCI Proposal at 37; see AMLC Proposal at 10 
(similar, referencing need to ingest comma 
separated values (‘‘CSV’’) files, Excel files, DDEX 
files, or data via an online user interface with fields 
that the end user will populate). 


267 AMLC Proposal at 16; MLCI Proposal at 48. 
268 MLCI Proposal at 41 (stating ‘‘[t]otal royalties 


accrued has been a common metric for 
prioritization, simply because it aims to minimize 
the total amount of unmatched royalties’’ and that 
‘‘[u]sage and vintage of usage are metrics that are 
related to total royalties’’); AMLC Proposal at 12. 


269 MLCI Proposal at 37 & n.6. 
270 Id. at 34. 


271 Id. 
272 Id. at 41; see also MLCI Ex Parte Meeting 


Summary at 3 (stressing ‘‘the importance of robust 
manual efforts to match uses and locate owners of 
works’’). 


273 MLCI Proposal at 43–44. 
274 Id. at 44. The Recording Academy urged the 


Register to seek further information on MLCI’s 
commitments to match works and on when such 
commitments may reasonably be exhausted. See 
Recording Academy Reply at 4–5. In its ex parte 
meeting with the Office, MLCI reiterated its 
intention to ‘‘exceed the statutory minimums 
related to notice and distribution in order to 
maximize matching success.’’ MLCI Ex Parte 
Meeting Summary at 3. 


275 MLCI Proposal at 36. 
276 Id. 
277 DiMA Reply at 10. 


278 Id. at 10–11. 
279 MLCI Ex Parte Meeting Summary at 2–3. 
280 AMLC Proposal at 15–16, 36. 
281 Id. at 10. 
282 Id. 
283 See, e.g., id. at 4 (‘‘our first priority is to meet 


with DiMA members and other DSPs to collaborate, 
white-board, diagram/discuss and further work 
through technology topics’’). 


284 MLCI Proposal at 37 & n.6. 
285 AMLC Proposal at 9. 
286 Id. at 9–10. 


ii. Ownership Information, Matching, 
and Claiming Process 


As noted, a key aspect of the MLC’s 
collection and distribution 
responsibilities includes ingesting data 
regarding musical works and uses under 
the license, and identifying musical 
works and copyright owners, matching 
them to sound recordings, and ensuring 
that a copyright owner gets paid as he 
or she should.263 


Both proposals appropriately focus on 
this core task.264 As noted, both AMLC 
and MLCI intend to employ established 
and standard data formats and 
architectural practices to support data 
exchange functions, including 
development of Application 
Programming Interfaces (‘‘APIs’’) to 
allow bulk processing of data for larger 
users 265 and supporting a variety of 
formats for new submissions ‘‘to 
accommodate copyright owners who are 
unable to convert data to standard 
formats themselves.’’ 266 Each expresses 
a willingness to utilize current and 
emerging technologies to match sound 
recordings to musical works, including 
hashes and watermarking or 
fingerprinting technologies.267 Finally, 
both wisely point to usage reporting as 
the primary determinant with respect to 
prioritization of matching resources.268 


In terms of populating ownership 
information, MLCI envisions updates to 
the database being built into industry 
deals involving assignment of copyright 
interests, and by establishing a simple, 
user-friendly, and ADA-compliant web 
portal.269 According to MLCI, ‘‘[o]nce 
the rights database, claiming portal, and 
license administration are fully 
operational, the industry will have a 
single, transparent, publicly-accessible 
resource for establishing and identifying 
ownership of mechanical rights.’’ 270 


MLCI ‘‘would undertake targeted 
activities to clean and improve the 
initial ownership and matching data 
using independent data assets . . . 
drawing on MLC[I]’s unparalleled 
access to data resources from its 
industry supporters.’’ 271 While noting 
that all usage data would be run through 
matching software, MLCI notes that it 
plans to develop policies to address 
issues related to calibration of 
confidence levels to ensure reliable 
matching, and prioritization of manual 
processing through the operations 
advisory committee in the context of 
specific unmatched pools.272 MLCI 
asserts that for at least two years beyond 
the license availability date, and 
perhaps longer, any previously accrued 
unmatched uses will be analyzed by the 
MLC matching systems and will be 
publicly available on the rights portal 
for members of the public to claim.273 
MLCI adds that it intends to make 
repeated attempts to match ‘‘until such 
time as the Unclaimed Royalties 
Committee and the Board of Directors 
. . . determine that a distribution of 
those unmatched royalties is fair and 
appropriate under the statute.’’ 274 


MLCI contends that ‘‘[t]here is no 
standard format for modeling musical 
works ownership agreement information 
in databases,’’ as there is disagreement 
over which terms are important to 
capture, a problem paralleled in 
capturing chain of title data.275 MLCI 
therefore presumes a necessity to merge 
‘‘information between databases,’’ 
which ‘‘can require complex 
reformatting of data.’’ 276 In response, 
DiMA suggested that ‘‘it may be more 
effective and efficient to focus efforts on 
increasing the accuracy of automated 
methods.’’ 277 DiMA also suggests that 
improving the standardization of 
metadata might be achievable at lower 
cost by making such issues a focus of 
education and outreach efforts, as 
distinguished from the more labor- and 
cost-intensive approach of allowing data 
submission in a variety of different 


formats.278 In its meeting with the 
Office, MLCI reiterated its intention to 
accept submission of data in multiple 
formats as a way to accommodate the 
needs and technical sophistication of a 
wide array of copyright owners. It also 
affirmed its commitment to education 
and outreach, noting that such efforts 
will inform the design of its rights portal 
and options for data submission.279 


AMLC commits to continually 
engaging with stakeholders to monitor 
and review new frameworks, and has 
established an advisory technology 
committee comprised of members with 
significant technology backgrounds.280 
AMLC plans to ‘‘build a robust interface 
to allow for bulk transitions of catalog 
or individual ownership changes . . . to 
be properly updated through the chosen 
authoritative data partners and 
vendors.’’ 281 AMLC professes that its 
system will be designed in part for self- 
published songwriters, who represent 
the largest percentage of music owners 
but in many cases have the lowest level 
of understanding of copyright 
requirements.282 AMLC anticipates that 
incomplete DSP data will be analyzed 
and segmented based on the distributor 
of the underlying recording, and 
repeatedly expresses optimism that the 
MLC and DSPs could work 
collaboratively to address such 
issues.283 


Regarding the claiming process 
specifically, MLCI is confident that its 
ownership claiming portal will be 
usable by stakeholders of any 
sophistication level, and it will dedicate 
staff to assist copyright owners with 
troubleshooting and claims 
submission.284 Likewise, AMLC intends 
to utilize DataClef’s pre-built ‘‘claiming 
portal,’’ allowing copyright owners to 
search a database of unmatched and/or 
partial ownership recordings, and 
identify recordings of their 
compositions.285 AMLC envisions 
implementing a change management 
module and reliance upon ‘‘chosen 
authoritative data partners and 
vendors.’’ 286 It proposes that its portal 
will stream 30-second preview clips to 
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287 Id. at 9. 
288 NOI at 65751. 
289 MLCI Proposal at 42. 
290 Id. at 43. 
291 MLCI Proposal at 43; see also MLCI Ex Parte 


Meeting Summary at 2–3. 
292 MLCI Proposal at 39. 
293 AMLC Proposal at 12. 
294 Id. at 12. 
295 Id. at 12–13. 


296 MLCI Proposal at 44–45. 
297 Id. at 45–46. 
298 AMLC Proposal at 14. 
299 Id. 
300 Id. at 10. 
301 NOI at 65751. 


302 AMLC Proposal at 16; MLCI Proposal at 49; 
see also DiMA Reply at 9–10 (addressing potential 
volume of transactions to be processed by the MLC). 


303 MLCI Proposal at 50; AMLC Proposal at 17. 
304 MLCI Proposal at 50 (quoting 17 U.S.C. 


115(d)(3)(E)(vi)). 
305 AMLC Proposal at 17 (detailing fields with 


respect to musical works and sound recordings). 
306 Id. 
307 Id. 
308 Id. at 78 (AMLC bylaw art. 3). 


allow rightsholders to confirm 
matches.287 


In response to the Office’s request for 
‘‘target goals or estimates for matching 
works in each of the first five years,’’ 288 
MLCI states that its target ‘‘is, and will 
always be, 100% success.’’ 289 But it 
argues that because match rates are 
easily manipulated, ‘‘the critical 
question is not match rate, but the 
quality of matches.’’ 290 Therefore, MLCI 
will ‘‘fine-tune[ ]’’ its algorithms based 
on system complaints, feedback, and 
disputes, and will investigate inaccurate 
matches.291 MLCI also notes that it will 
explore developments in algorithms, 
machine learning, and artificial 
intelligence.292 


For its part, AMLC believes that it can 
establish a dataset of 80 million works 
and recordings, ‘‘with corresponding 
works that are matched with high 
confidence to recordings of 
approximately 70%, or 56 million 
works.’’ 293 It estimates that the 
percentage of works matched will 
exceed 90% by 2024.294 AMLC’s 
estimates are based on several key 
assumptions, including 15% growth per 
year in works and recordings used in 
covered activities.295 


Based on these submissions, the 
Copyright Office finds that both 
candidates have demonstrated a 
reasonable ability to acquire and build 
the necessary data processing 
capabilities for ownership 
identification, matching, and claiming 
processes. In particular, the Office 
appreciates the level of detail provided 
by both entities on their approach to 
matching works, description of plans to 
implement public claiming portals, and 
commitment to prioritizing usage, or 
total royalties accrued, when focusing 
on minimizing the incidence of 
unmatched sound recordings. The 
Office also appreciates that both 
candidates intend to adhere to 
established formats for data transfers, as 
well as use standard identifiers 
currently used by the global music 
industry. The Office expects the 
selected designee to follow through on 
these commitments, to continue to 
explore technological developments in 
matching works, and to publicly 
disclose and update the methods used 
in its matching efforts. 


iii. Dispute Resolution 


As noted, the MLC dispute resolution 
committee will establish policies and 
procedures for copyright owners to 
address disputes relating to ownership 
interests in musical works. Neither 
candidate has developed detailed 
procedures governing this committee’s 
activities, but both provided sufficient 
information regarding their 
understanding of the scope of its 
responsibilities. 


MLCI will address disputed claims of 
ownership using existing tools 
commonly used in the industry, 
including algorithms used to detect 
fraud, establishing a process by which 
users can be authenticated, and tracking 
changes made by MLCI employees.296 It 
notes that its dispute resolution 
committee and board have extensive 
experience in ownership matters, 
including the role of abandoned 
property laws, processes for validating 
copyrighted arrangements of public 
domain works, public domain fraud, 
and implementation of legal holds.297 


Similarly, AMLC states that its 
conflict resolution committee will 
recommend and implement policies to 
address discrepancies, disputes, and 
fraudulent claims.298 It reiterates that it 
will work with DSPs to identify the 
origin of false claims and create 
incentives for distributors to reduce 
fraud.299 As noted above, it also 
envisions employing a robust data 
change management module.300 


In ex parte meetings, both MLCI and 
AMLC confirmed their understanding 
that the dispute resolution committee’s 
role does not include adjudicating 
ownership disputes on the merits. 
Rather, both expressed their 
understanding that the committee’s 
function is limited to the establishment 
of policies and procedures to govern the 
resolution of such disputes. 


iv. Maintenance of Musical Works 
Database 


The Office requested input regarding 
the operation and maintenance of a 
well-functioning database, including 
specific information on how each entity 
would address issues of security, 
redundancy, privacy, and 
transparency.301 Both depict a 
technological approach that is fully 
scalable and reliable, with the ability to 


handle large data sets.302 They also each 
commit to establishing an information 
security management system that is 
certified with ISO/IEC 27001 and meets 
the EU General Data Protection 
Regulation requirements, and other 
applicable laws, and to employing 
redundancy practices to minimize data 
loss.303 


While its policies and procedures for 
accessing information in the databases 
are not yet finalized, MLCI commits to 
following the regulations promulgated 
by the Register concerning ‘‘the 
usability, interoperability, and usage 
restrictions of the musical works 
database.’’ 304 


AMLC proposes two types of access to 
the musical works database. First, the 
general public would have access to ‘‘a 
minimal amount of data that is generally 
available to the public already.’’ 305 
Second, AMLC will offer ‘‘DSPs and 
other key constituents’’ access to feeds 
with ‘‘more comprehensive data that is 
generally not public, but necessary for 
proper royalty and ownership 
processing (such as splits, territorial 
rights etc.).’’ 306 It proposes to develop 
data access rules ‘‘in collaboration 
between publishers’’ to ensure 
confidentiality and compliance with 
domestic and international privacy and 
data security policies.307 AMLC’s 
submission does not explicitly 
acknowledge the statutory requirements 
for provision of access, although 
elsewhere AMLC has pledged to 
conform any policies to subsequent 
regulatory activities.308 


Based on this information, the Office 
finds that both MLCI and AMLC have 
the capability to maintain and provide 
access to the required public database of 
musical works. The Office appreciates 
each entity’s commitment to ensure 
compliance with all relevant legal 
obligations with respect to privacy and 
security. 


v. Notices of License, Collection and 
Distribution of Royalties, Including 
Unclaimed Accrued Royalties 


The MLC’s administrative role 
includes accepting notices of license 
(and terminating them when the 
licensee is in default), and collecting 
and distributing royalties for covered 
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309 17 U.S.C. 115(d)(3)(C)(i)(I)–(II). 
310 MLCI Proposal at 51. 
311 Id. at 52. 
312 AMLC Proposal at 18. 
313 MLCI Proposal at 52. 
314 17 U.S.C. 115(d)(3)(J)(i)(I); MLCI Proposal at 


52. 
315 Id. at 52–53. 
316 Id. at 43–44, 53–54 (discussing ‘‘mak[ing] 


information on its unmatched works available to 
the public on its rights portal’’ and undertaking 
‘‘significant outreach to educate the public on 
accessing this information and making claims’’). 


317 Id. at 51. 
318 Id. 
319 AMLC Proposal at 18–19. 
320 Id. at 19. 
321 Id. 
322 Id. at 18. 
323 Id. 


324 See 17 U.S.C. 115(d)(3)(J)(i)(I) (‘‘The first such 
distribution shall occur on or after January 1 of the 
second full calendar year to commence after the 
license availability date, with not less than 1 such 
distribution to take place during each calendar year 
thereafter.’’). 


325 See id. at 115(d)(3)(H)(i) (‘‘The mechanical 
licensing collective shall hold accrued royalties 
associated with particular musical works (and 
shares of works) that remain unmatched for a 
period of not less than 3 years after the date on 
which the funds were received by the mechanical 
licensing collective, or not less than 3 years after 
the date on which the funds were accrued by a 
digital music provider that subsequently transferred 
such funds to the mechanical licensing collective 
pursuant to paragraph (10)(B), whichever period 
expires sooner.’’) (emphasis added). 


326 See generally, MLCI Proposal at 62–63; AMLC 
Proposal at 30–33. 


327 MLCI Proposal at 62. 
328 Id. at 63. 
329 Id. 
330 AMLC Proposal at 30–33. 
331 Id. at 30. 


activities, including unclaimed funds 
after the prescribed holding period.309 


With respect to notices of license, 
MLCI reports that it ‘‘will strictly 
enforce the monthly reporting 
requirements under Section 
115(d)(4)(A), and will promptly issue 
notices of default and terminations of 
licenses where applicable.’’ 310 It adds 
that it will distribute royalty pools 
obtained through legal proceedings to 
copyright holders based on usage 
reports and that where funds do not 
match the full amount of royalties due, 
they would be distributed on a pro rata 
basis.311 AMLC notes that its board 
members have ‘‘extensive experience in 
all matters of resolution of royalty 
collections and payments, including 
bankruptcy proceedings,’’ and therefore 
it will be well positioned to adopt 
policies ‘‘to manage all known 
situations’’ related to licensee and 
licensor payments.312 


With respect to distributions, MLCI 
intends to provide ‘‘prompt, complete, 
and accurate payments to all copyright 
owners.’’ 313 It interprets section 
115(d)(3)(J)(i)(I)—which provides that 
the first distribution of unclaimed 
accrued royalties ‘‘shall occur on or 
after January 1 of the second full 
calendar year to commence after the 
license availability date’’—to provide 
that no such distribution shall occur 
prior to 2023.314 Additionally, MLCI 
interprets the statute as providing 
discretion to retain unclaimed accrued 
royalties beyond the statutory holding 
period to allow for additional efforts at 
matching and claiming, and promises to 
do so where there is ‘‘reasonable 
evidence’’ that such efforts may bear 
fruit.315 It is committed to diligent 
efforts to match uses and works, 
including ‘‘robustly and relentlessly’’ 
deploying its matching system with 
respect to unmatched works, and 
holding unclaimed accrued royalties 
beyond the statutory eligibility for 
distribution, to obtain more matches, 
and distribute more royalties to rightful 
owners.316 


MLCI further states that its royalty 
payment systems will comply with 
relevant tax law obligations, ‘‘including 


collection of valid documentation (e.g., 
IRS Forms W–8 and W–9), 
administration of information 
statements and other reporting 
requirements (e.g., IRS Forms 1099 and 
1042), and, where applicable, the 
accurate withholding and depositing of 
U.S. tax payments.’’ 317 It also notes that 
its board members have experience 
overseeing all aspects of royalty 
payment processing.318 


AMLC does not specifically address 
timing of initial and annual distribution 
of unclaimed royalties, instead 
emphasizing that it intends to keep 
distribution of unclaimed royalties to 
the lowest possible limit, and to only 
make such distributions ‘‘as a last resort 
after every possible effort is put into 
identifying the rights holder(s).’’ 319 It 
further notes that its unclaimed 
royalties committee will seek to develop 
a policy ‘‘to ensure the reserve fund is 
sized and managed appropriately.’’ 320 
In addition, AMLC plans to use 
actuarial data to make more accurate 
projections regarding accrued and 
unclaimed liquidations, interest earned, 
and potential claims.321 


AMLC will outsource royalty payment 
to established payment vendors, ‘‘or an 
entity that . . . has built the needed 
workflow/infrastructure into the 
existing work process that can be 
repurposed for AMLC distributions, 
such as . . . MRI and/or DataClef.’’ 322 
This entity ‘‘will also be responsible for 
the storage of personal information 
(including tax ID, name, address, bank 
info etc.) under security compliant 
systems.’’ 323 


In general, the Office is persuaded 
that both candidates, through vendors or 
a combination of vendors and in-house 
capabilities, are capable of carrying out 
functions relating to collection and 
distribution of royalties. As with some 
other requirements, however, MLCI’s 
submission provides a more thorough 
explanation of how it would approach 
these matters. It articulates several 
policies it intends to implement to 
maximize matching, including holding 
accrued royalties beyond the statutory 
holding period, making information on 
unmatched works available on a public 
portal, and undertaking outreach and 
education efforts. Moreover, AMLC does 
not specifically address MLC functions 
regarding notices, recordkeeping, and 
collection under the license. For these 


reasons, MLCI has made a more 
persuasive showing with respect to 
these requirements. 


With respect to the distribution of 
unclaimed, accrued royalties, the 
Copyright Office agrees with MLCI that 
the statute does not permit the first such 
distribution to occur before January 1, 
2023.324 The Office also agrees that 
unclaimed accrued royalties may be 
retained beyond the statutory holding 
period.325 


vi. Education and Outreach 
Both candidates appear to have 


developed multifaceted education and 
outreach plans to fulfill this statutory 
duty.326 MLCI notes that it is already 
engaged in significant education and 
outreach efforts to inform the relevant 
industries and the general public.327 It 
plans to continue these efforts through 
the MLC’s launch, and thereafter will 
‘‘provide regular information and 
updates to the public,’’ including 
through ‘‘press releases, social media, 
articles and advertisements in trade 
publications, and speaking engagements 
at music industry events, conferences, 
and festivals.’’ 328 MLCI notes that its 
board includes prominent music 
industry professionals who will use 
their expertise and connections to 
ensure that information is disseminated 
throughout the industry.329 


AMLC has developed a strategy 
focused on three tasks: Engagement, 
education, and follow-up efforts.330 It 
seeks to reach as many potential users 
as possible through a variety of 
channels, including advertising, social 
media, industry conferences, and 
sponsorships, and relying on its own 
board members’ connections.331 It 
specifically commits to making 
information available in ‘‘English, 
Spanish, and additional languages on an 
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333 Id. at 32–33. 
334 Recording Academy Reply at 5. 
335 Id. at 5–6. 
336 See AMLC Ex Parte Meeting Summary at 17– 


20. 
337 MLCI Ex Parte Meeting Summary at 3. 
338 Id. 
339 Recording Academy Reply at 5. 
340 Public Law 115–264, sec. 102(f), 132 Stat. at 


3722–23. 


341 Recording Academy Reply at 2–3. The 
Recording Academy noted that it represents 
‘‘thousands of working songwriters and composers, 
many of whom are independent, self-published, or 
unaffiliated songwriters.’’ Id. at 1. 


342 Id. at 3. 
343 AMLC’s failure to file a reply comment in this 


proceeding underscores this conclusion. 


344 Indeed, MLCI has pointed out that its budget 
is far more in line with the CBO estimate than is 
AMLC’s. MLCI Reply at 25. 


345 DLCI Proposal at Ex. A–1–2 (certificate of 
incorporation). 


346 See DLCI Proposal. 
347 17 U.S.C. 115(d)(5)(B)(iii). 


as needed basis for targeted songwriting 
communities where the MLC 
determines special outreach is 
needed.’’ 332 AMLC also plans to 
produce a series of tutorial videos on 
specific aspects of the royalty collection 
and distribution process.333 


The Recording Academy asserts that 
‘‘[w]ithout an effective outreach 
program, the Collective will not 
succeed.’’ 334 While noting that both 
proposals contain information regarding 
public outreach, the Recording 
Academy suggests that both are 
insufficiently detailed with respect to 
clear and executable plans, and how 
each will measure the effectiveness of 
outreach.335 The Office questioned each 
candidate about specific plans and 
metrics in subsequent meetings. AMLC 
expressed a variety of ambitious 
outreach ideas, although it was not 
necessarily clear whether it had yet 
established a specific plan and timeline 
(or whether all intended activities were 
reflected in its budget planning).336 
MLCI represented that ‘‘numerous 
educational and outreach documents 
have been drafted and release is 
pending the determination on 
designation.’’ 337 It plans to utilize focus 
groups with respect to design of the 
rights portal, and leverage its board and 
committee members, as well as 
endorsers, in national and international 
outreach.338 


Ultimately, the Office finds that both 
candidates have the capability to 
undertake the education and outreach 
efforts required of the MLC. Following 
this designation, the selected entity 
should work with the Office, the DLC, 
and other stakeholders to ensure that 
rightsholders are adequately informed 
about the new licensing framework and 
the MLC’s functions. These efforts 
should include ‘‘clear benchmarks that 
measure [the MLC’s] outreach 
effectiveness so that it can modify and 
adapt its strategies and tactics to best 
serve the entire songwriter 
community.’’ 339 In addition, as per 
Congress’s directive, the Office will 
consider best practices in education and 
outreach efforts as part of its study on 
unclaimed royalties.340 


vii. Copyright Office’s Analysis 


Overall, the submissions suggest that 
both MLCI and AMLC have or will have 
the basic administrative and 
technological capabilities to perform the 
required functions under the statute. For 
the reasons discussed above, however, 
MLCI has demonstrated a greater 
capacity to carry out several of these 
responsibilities. In particular, it is 
apparent that MLCI has established a 
more detailed operational framework 
and has garnered input from a broader 
set of interested parties. MLCI’s 
submission reflects substantially more 
detailed planning with respect to 
organizational structure, vendor 
selection, and collection and 
distribution procedures. 


Indeed, the Recording Academy, a 
rare organization to withhold 
endorsement until it was able to study 
each candidates’ proposals, weighed in 
on the perceived capabilities of the two 
proposals, ultimately endorsing MLCI 
‘‘upon careful consideration of both 
submissions.’’ 341 While praising the 
AMLC’s commitment and role in 
‘‘opening up dialogue’’ on issues with 
respect to transparency and board 
representation, the Academy noted that 
MLCI’s ‘‘submission embodies a 
thoughtful, meticulous, and 
comprehensive approach,’’ concluding 
that it was ‘‘best equipped to satisfy’’ 
the duties of the MMA.342 


For somewhat similar reasons, the 
Copyright Office concludes that MLCI is 
better equipped to operationalize the 
many statutory functions required by 
the MMA. To be sure, AMLC’s goals and 
principles are laudable, and its 
submission includes a number of ideas 
that should be given further 
consideration. But while AMLC’s leaner 
approach potentially could provide 
certain benefits, MLCI’s planning and 
organizational detail provide a more 
reliable basis for concluding that it will 
be able to meet the MLC’s 
administrative obligations by the license 
availability date.343 The MLC is not a 
start-up venture or small business that 
can adjust its rollout timing or pivot its 
focus; rather, it is tasked with 
establishing, for the first time, a 
complex and highly regulated 
administrative framework designed to 
serve all who are subject to (or make use 


of) the statutory license, under legally- 
mandated timeframes. 


MLCI’s proposal as a whole reflects a 
more realistic understanding of the 
MLC’s responsibilities under this new 
system and indicates that it is better 
positioned to undertake and execute the 
full range of administrative functions 
required of the MLC within these 
critical first five years.344 The Office 
expects that MLCI will build upon its 
considerable planning in a flexible and 
conscientious manner that also 
considers input from the to-be- 
designated DLC non-voting or 
committee members, as well as the 
broader musical work copyright owner 
and songwriting communities. 


B. Digital Licensee Coordinator 
The Office received one proposal, by 


DLCI, for designation as the DLC.345 
DLCI’s founding members are five of the 
largest digital music providers—Spotify 
USA Inc., Apple Inc., Amazon Digital 
Services LLC, Google LLC, and Pandora 
Media, LLC. DLCI’s submission includes 
a proposal directly responding to the 
NOI, and a variety of supporting 
documents such as a certificate of 
incorporation, bylaws, and a five-year 
business plan.346 For the reasons 
described below, the Register has 
concluded that DLCI meets each of the 
statutory criteria required of the digital 
licensee coordinator, and that each of its 
individual board members are well- 
qualified to perform the statutory 
functions. Accordingly, the Register 
designates DLCI and its members, with 
the Librarian’s approval. 


As noted above, in designating a DLC, 
the Register must apply similar statutory 
criteria regarding nonprofit status, 
endorsement (from digital music 
providers in this instance), and ability 
to perform the DLC’s administrative 
capabilities. Unlike the MLC, the 
Register may decline to designate a DLC 
if she is unable to identify an entity that 
fulfills each of the statutory 
qualifications; in that event, the 
statutory references to the DLC go 
without effect unless or until a DLC is 
designated.347 But designation of a DLC 
would allow that entity to start doing 
important work. The DLC’s authorities 
and functions include enforcing notice 
and payment obligations with respect to 
the administrative assessment, 
publicizing the ability of copyright 
owners to claim unmatched musical 
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348 See generally, id. at 115(d)(5)(C). 
349 DLCI Proposal at Ex. C–1; id. at Ex. A–1 


(certificate of incorporation) (stating that ‘‘[n]o part 
of the net earnings of [DLCI] shall inure to the 
benefit of, or be distributable to, its members, 
trustees, directors, officers or other private 
persons.’’). 


350 17 U.S.C. 115(d)(5)(A)(i). 
351 DLCI Proposal at Ex. C–14–17 (for example, 


Williamson previously headed the ‘‘music industry 
technical standards body, DDEX’’; Selden works to 
improve copyright matching at Spotify and, while 
at ASCAP, processed royalties ‘‘for Amazon, Apple, 
Pandora and YouTube’’; Rosenbaum has experience 
at both Google and Music Reports, where she 
launched a section 115 rights-claiming portal; and 
Duffett-Smith and Greer each have over fifteen 
years of experience licensing music for digital 
services). 


352 DLCI Ex Parte Meeting Summary at 1 (June 4, 
2019); DLCI Proposal at Ex. B–18. 


353 DLCI Proposal at 8; see id. at Ex. B–16–18. 
354 Letter from DLCI to U.S. Copyright Office at 


1 (June 13, 2019) (proposed committee members are 
Lisa Selden (Spotify), Nick Williamson (Apple 
Music), Alan Jennings (Amazon), Alex Winck 
(Pandora Media LLC), and Jennifer Rosen (Google 
Play Music and YouTube Music)); see also DLCI 
Proposal at Ex. C–12. 


355 Letter from DLCI to U.S. Copyright Office at 
1. 


356 DLCI Proposal at Ex. B–13–14. 
357 Id. at Ex. C–7. 
358 Id. at Ex. C–11. 
359 Id. at Ex. C–12–13. 
360 Id. at Ex. B–2–3. 
361 Id. at Ex. B–3. 
362 Id. at Ex. B–2–3. 


363 Meetings will be as-needed and at least 
annual, with specified advance notice. Id. at Ex. B– 
7. All members have one vote, with some 
exceptions. Id. at Ex. B–4. DLCI’s annual budget is 
dues-funded; at least 60% of is paid for by Charter 
Members and not more than 40% will be paid for 
by General Members. Id. at Ex. B–5. The board may 
also approve special assessments under certain 
circumstances. Id. at Ex. B–5–6. 


364 17 U.S.C. 115(d)(5)(A)(ii). 
365 NOI at 65753. 
366 DLCI Proposal at 4–5. 
367 Id. at 4. 
368 Id. at 5. 
369 Id. at 5–6 (emphasis omitted). 
370 17 U.S.C. 115(d)(5)(A)(ii). 


work royalties through the MLC, 
appointing representatives of digital 
music providers to the MLC’s operations 
advisory committee and generally 
representing digital music providers’ 
interests as a non-voting member on the 
MLC board, and participating in 
proceedings before the CRJs and the 
Copyright Office.348 As a result, it is 
important that the DLC is a well- 
qualified representative of both digital 
music providers who take advantage of 
the section 115 blanket license and 
significant nonblanket licensees who 
will benefit from the new MLC database. 


1. Organization, Board Composition, 
and Governance 


Beginning with the first required 
statutory qualification, DLCI’s proposal 
sufficiently demonstrates that it is a 
nonprofit created to carry out 
responsibilities under the MMA. DLCI is 
a Delaware nonprofit ‘‘organized to 
represent digital music providers in 
connection with the administration of 
the mechanical license provided under 
Section 115 of the United States 
Copyright Act.’’ 349 DLCI thus satisfies 
the first statutory criterion that it be a 
single nonprofit entity created to carry 
out certain statutory responsibilities.350 


DLCI’s board is composed of the 
following initial members: Nick 
Williamson (Apple, Inc.), Lisa Selden 
(Spotify), Sarah Rosenbaum (Google), 
James Duffett-Smith (Amazon Music), 
and Cynthia Greer (Sirius XM Radio 
Inc., the parent of Pandora Media, LLC). 
Collectively and individually, these 
individuals have a significant and 
diverse background in the music 
licensing marketplace, including 
representing digital music providers and 
in music database administration, and 
thus qualify for appointment to the 
board.351 DLCI has selected three 
officers: James Duffett-Smith as board 
chair, Sarah Rosenbaum as treasurer, 
and Lisa Selden as secretary, and 
anticipates hiring an executive 


director.352 ‘‘Subject to input from and 
discussion with the MLC,’’ DLCI 
anticipates designating a non-director, 
officer, or employee to serve as the non- 
voting member of the MLC board; this 
potentially may be DiMA’s CEO.353 


In response to a request from the 
Office, DLCI named its representatives 
to the MLC’s operations advisory 
committee.354 Because MLCI and AMLC 
proposed different numbers of their own 
representatives to the operations 
advisory committee (six and four, 
respectively), DLCI stated that it will 
‘‘work with the [designated] MLC to 
finalize the appointees to the Committee 
following designation.’’ 355 DLCI also 
anticipates creating several committees 
not required by the MMA. The 
Executive Committee will exercise the 
powers of the board, if and when the 
board exceeds nine members.356 The 
Compliance Committee will be 
responsible for ‘‘receiving and following 
up on reports from the MLC of non- 
compliant nonblanket licensees.’’ 357 
The Regulatory Committee will engage 
in both CRJ and Copyright Office 
proceedings.358 And the Re-Designation 
Committee will prepare for a possible 
redesignation of DLCI as the DLC.359 


DLCI’s bylaws outline rules governing 
membership eligibility, voting, and 
dues; meetings and schedules; its board, 
committees, and officers; and other 
rules and operational provisions. DLCI 
creates three classes of membership 
(principal, charter, and general); until 
2024, the principal members are DLCI’s 
founding members.360 Beginning in 
2024, the principal members will be 
determined on a share basis by those 
charter members with the five highest 
stream counts, determined every two 
years.361 Charter members are those 
who have adhered to the mission and 
standards of DLCI for at least two years 
and have paid relevant dues.362 The 
bylaws also set out the voting structure, 


a meeting schedule, and a structure for 
collecting dues and funding the DLC.363 


2. Endorsement 
Under the second designation 


criterion, the DLC must be ‘‘endorsed by 
and enjoy[ ] substantial support from 
digital music providers and significant 
nonblanket licensees that together 
represent the greatest percentage of the 
licensee market for uses of musical 
works in covered activities, as measured 
over the preceding 3 calendar years.’’ 364 
The Office asked for ‘‘an explanation of 
how the proposed DLC has verified, 
calculated, and documented such 
endorsement and substantial support, 
including how the licensee market was 
calculated.’’ 365 In response, DLCI 
indicated that it interprets the statutory 
term ‘‘uses’’ as referring to ‘‘actual use 
of music pursuant to covered activities,’’ 
and that such use could be measured in 
‘‘number of subscribers, number of 
streams, or amount of royalties 
paid.’’ 366 DLCI stated that Congress 
could have chosen a different term if it 
wanted to measure endorsement by 
reference to, for example, a percentage 
of music providers engaged in covered 
activities or the number of musical 
works available.367 DLCI did not 
disclose usage metrics for its member 
companies, stating that for ‘‘any 
individual music service’’ usage metrics 
are ‘‘extremely confidential and 
proprietary.’’ 368 Instead, DLCI offered 
aggregated metrics provided by the 
Harry Fox Agency (‘‘HFA’’) and MRI. 
This information indicated that DLCI 
members ‘‘represented by [HFA and 
MRI] combined had over 84% of the 
aggregate streams, over 94% of the 
aggregate subscribers, and over 88% of 
the aggregate royalties paid’’ over the 
last three years.369 


The Copyright Office is tasked with 
evaluating the support of both digital 
music providers who will use the 
blanket license as well as significant 
nonblanket licensees.370 But since it is 
currently before the license availability 
date, it is unclear which digital music 
providers will be taking advantage of 
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371 DLCI Proposal at 6–7; see also Oversight of the 
U.S. Copyright Office, Hearing Before the H. Comm. 
on the Judiciary, 116th Cong. (2019) (statement of 
Rep. Escobar) (indicating that the DLC should not 
overlook smaller digital platforms and new market 
entrants). 


372 Compare 17 U.S.C. 115(d)(5)(A)(ii) (The DLC 
shall be ‘‘a single entity that . . . is endorsed by 
and enjoys substantial support from digital music 
providers and significant nonblanket licensees that 
together represent the greatest percentage of the 
licensee market for uses of musical works in 
covered activities, as measured over the preceding 
3 calendar years.’’), with id. at 115(d)(3)(A)(ii) (The 
MLC shall be ‘‘a single entity that . . . is endorsed 
by, and enjoys substantial support from, musical 
work copyright owners that together represent the 
greatest percentage of the licensor market for uses 
of such works in covered activities, as measured 
over the preceding 3 full calendar years.’’). 


373 See NOI at 65753; DLCI Proposal at Ex. C; see 
also 17 U.S.C. 115(d)(5)(C) (outlining authorities 
and functions of DLC regarding these topics). 


374 DLCI Proposal at Ex. C–1. 
375 Id. at Ex. C–2. 
376 Id. at Ex. C–13. 
377 For example, DLCI membership does not 


include TIDAL, Deezer, Soundcloud, iHeartRadio, 
or Napster. 


378 DLCI Proposal at Ex. C–13–14; DLCI Ex Parte 
Meeting Summary at 2. 


379 DLCI Proposal at Ex. C–18. 
380 Id. at Ex. C–3. 


381 Id. at Ex. C–4, C–5. 
382 Id. at Ex. C–6. 
383 Id. at Ex. C–3. 
384 Id. at Ex. C–9–10. 
385 Compare DiMA Reply Comments at 10, and 


DLCI Ex Parte Meeting Summary at 2, with MLCI 
Proposal at 36 (‘‘Merging data from multiple 
sources on conflicts will require significant manual 
processing and will be very resource-intensive.’’). 


386 DLCI Proposal at Ex. C–11; DLCI Ex Parte 
Meeting Summary at 1. 


387 DLCI Proposal at Ex. C–12. 


the blanket license. DLCI does not 
describe whether its founding members 
would qualify as significant nonblanket 
licensees or blanket licensees but states 
that it is ‘‘committed to soliciting other 
interested licensee services to 
participate in all aspects of the DLC’’ 
and plans to ‘‘bolster its support and 
endorsement’’ going forward.371 


In submitting the aggregated HFA and 
MCI metrics, DLCI offers three different 
criteria for evaluation (i.e., subscribers, 
streams, or royalties paid). As the 
statutory language here is similar to the 
MLC endorsement/support criteria,372 
the Office believes that the DLC 
endorsement/support standard is 
intended to parallel the MLC standard. 
Thus, the entity designated as the DLC 
should be endorsed and supported by 
digital music providers and significant 
nonblanket licensees that together paid 
the largest aggregate percentage (among 
DLC candidates) of total royalties from 
the use of their musical works in 
covered activities in the United States 
during the statutory three-year period. 
In any event, DLCI is the sole candidate, 
and each criterion signals support over 
80% of the relevant pool. DLCI thus 
satisfies the second statutory criterion 
for designation. 


3. Administrative and Technical 
Capabilities 


General. In response to questions 
regarding its administrative capabilities, 
DLCI submitted a five-year business 
plan, which includes plans for 
establishing and enforcing 
administrative assessment payment 
obligations, identifying unmatched 
musical work owners, including 
outreach, participating in MLC 
governance and CRJ proceedings, 
maintaining records of its activities, and 
an anticipated budget.373 


DLCI’s ‘‘primary purpose will be to 
coordinate the activities of the digital 


music services relating to the 
mechanical license provided under 
Section 115, including through the 
specific authorities and functions 
identified in the statute.’’ 374 It will 
‘‘fairly represent digital licensee 
services, and effectively coordinate with 
the MLC, to help realize the goals of the 
MMA to provide licensing efficiency 
and transparency, and to ensure that the 
new blanket licensing system is, and 
remains, workable for digital music 
providers as well as copyright 
owners.’’ 375 DLCI describes its 
administrative capabilities as being 
‘‘managed by subject-matter experts 
with relevant industry experience and 
relationships’’ to ‘‘carry out its statutory 
functions and help ensure that the 
blanket licensing system is 
implemented successfully, to the benefit 
of all stakeholders in the industry.’’ 376 


Membership. Although DLCI 
represents a large swath of the relevant 
licensee market, it does not represent all 
licensees, and presumably the market 
will see new entrants over the next five 
years.377 Indeed, DLCI’s membership is 
identical to DiMA’s membership. DLCI 
has explained that it is committed to 
growing its membership to other DSPs 
and it is confident it will do so, noting 
that any digital music provider or 
significant nonblanket licensee can 
become a member of DLCI and smaller 
licensees will enjoy some protections, as 
the bylaws require certain actions to be 
passed by a supermajority of 
members.378 DLCI’s bylaws further 
outline how different membership tiers 
will be charged dues, and its business 
plan explains that operating expenses 
will be ‘‘modest, and intend[ed] to 
minimize overhead costs to the extent 
possible.’’ 379 


Administrative Assessment. DLCI 
asserts that it wishes to ‘‘minimize the 
need for contested proceedings or 
enforcement actions, by prioritizing 
negotiations and cooperation among 
licensees and the MLC.’’ 380 DLCI is 
developing an agreement regarding the 
apportionment of the administrative 
assessment among the digital music 
licensees and significant non-blanket 
licensees ‘‘and expects to be able to 
establish a plan for that allocation 
before—or shortly after—the DLC is 


designated.’’ 381 Should the 
administrative assessment be decided 
by the CRJs, DLCI suggests it is 
‘‘uniquely positioned to support the 
[Copyright Royalty Board] in its 
assessments of ‘reasonable costs,’ based 
on its members’ experience with large- 
scale data management practices.’’ 382 


While it does not endorse either 
candidate for the MLC, DLCI has been 
communicating with the two MLC 
candidates ‘‘to support the development 
of efficient MLC operations and foster a 
collaborative working relationship’’ 
regarding payment enforcement 
responsibilities.383 


MLC Participation. DLCI hopes that 
its representatives ‘‘will be able to help 
facilitate discussions between the MLC 
and DLC regarding the ongoing 
evaluation of the administrative 
assessment, and help streamline any 
potential [Copyright Royalty Board 
assessment] proceedings’’ and 
apportionment.384 While the 
administrative assessment proceeding 
will be conducted by the CRJs and its 
cost is beyond the ambit of the 
designation process, the Office notes 
that in some areas, DiMA—whose 
membership is coextensive with DLCI’s 
founding and current members— 
appeared to envision a narrower range 
of activities, such as those related to 
manual claims processing and 
enforcement, than either of the MLC 
candidates.385 Given the nascent status 
of operations, the Office would expect 
DLCI’s participation on the MLC board 
to be flexible, as the Office expects from 
the MLC. In any event, DLCI suggested 
that coordination and communication 
may improve following conclusion of 
the designation process. 


Confidentiality. To fulfill its statutory 
function of records maintenance, DLCI 
selected a secretary who will be 
responsible for ‘‘ensuring that books, 
reports, statements, certificates, and all 
other documents and records are 
properly kept and filed’’ 386 and for 
‘‘managing the confidentiality and 
security of sensitive information’’ 
shared between it and the MLC.387 With 
respect to confidentiality and the DLC 
representative on the MLC board, DLCI 
states that in addition to designating a 
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388 NOI at 65753; DLCI Proposal at 8; see also id. 
at Ex. C–9. 


389 DLCI Proposal at 10. 
390 17 U.S.C. 115(d)(12)(C). 
391 DLCI Proposal at Ex. C–8. 
392 Id. 
393 DLCI Ex Parte Meeting Summary at 2. 


394 See, e.g., Music Policy Issues: A Perspective 
from Those Who Make It: Hearing on H.R. 4706, 
H.R. 3301, H.R. 831 and H.R. 1836 Before H. Comm. 
On the Judiciary, 115th Cong. 4 (2018) (statement 
of Rep. Nadler) (‘‘For the last few years, I have been 
imploring the music community to come together 
in support of a common policy agenda, so it was 
music to my ears to see—to hear, I suppose—the 
unified statement of support for a package of 


reforms issued by key music industry leaders earlier 
this month. Many of these measures, such as the 
CLASSICS Act and the Music Modernization Act, 
are supported by stakeholders on both sides, by 
digital service providers as well as by music 
creators. This emerging consensus gives us hope 
that this committee can start to move beyond the 
review stage toward legislative action.’’); 164 Cong. 
Rec. H3522, 3537 (daily ed. Apr. 25, 2018) 
(statement of Rep. Collins) (‘‘[This bill] comes to the 
floor with an industry that many times couldn’t 
even decide that they wanted to talk to each other 
about things in their industry, but who came 
together with overwhelming support and said this 
is where we need to be.’’); 164 Cong. Rec. S501, 502 
(daily ed. Jan. 24, 2018) (statement of Sen. Hatch) 
(‘‘I don’t think I have ever seen a music bill that 
has had such broad support across the industry. All 
sides have a stake in this, and they have come 
together in support of a commonsense, consensus 
bill that addresses challenges throughout the music 
industry.’’); 164 Cong. Rec. H3522, 3536 (daily ed. 
Apr. 25, 2018) (statement of Rep. Goodlatte) (‘‘I 
tasked the industry to come together with a unified 
reform bill and, to their credit, they delivered, albeit 
with an occasional bump along the way.’’); 164 
Cong. Rec. S6259, 6260 (daily ed. Sept. 18, 2018) 
(statement of Sen. Alexander on behalf of Sen. 
Grassley) (‘‘This bill is the product of long and hard 
negotiations and compromise.’’). 


395 17 U.S.C. 115(d)(3)(B)(i), (d)(5)(B)(i). 


non-DLCI director, officer, or employee, 
it plans on ‘‘establishing, through 
agreement, appropriate limitations on 
the information that may be shared 
between [the MLC and DLC], as well as 
procedures for shielding information 
concerning individual licensee service 
members of the DLC from other licensee 
service members.’’ 388 If necessary, DLCI 
states that it could address any 
confidentiality or administration issues 
with the MLC’s vendors in specific 
agreements.389 The Copyright Office is 
hopeful that relevant parties will agree 
on appropriate procedures to protect 
confidential, proprietary, or otherwise 
sensitive information, and notes that the 
Register has ultimate responsibility to 
proscribe regulations related to the 
protection of confidential information 
by the MLC, DLC, and their employees, 
committees, or board members.390 


Education and Outreach. DLCI 
expects to ‘‘develop standardized text 
identifying and providing contact 
information for the MLC, and 
instructions for how a songwriter or 
other copyright owner of musical 
compositions can claim accrued 
royalties by providing the necessary 
information to the MLC’’ for digital 
licensees to post on their services.391 
DLCI generally expressed intentions to 
engage in educational efforts and plans 
to coordinate outreach efforts with the 
MLC to inform songwriters and 
publishers of the MLC and how to claim 
royalties, including by ‘‘develop[ing] a 
protocol to guide its members’ 
individual outreach’’ and 
‘‘participat[ing] in songwriter and 
publisher industry events, including 
those organized by the MLC.’’ 392 DLCI 
has also committed to participating in 
outreach events with the Copyright 
Office.393 


The Office finds that DLCI has 
addressed the main issues regarding its 
administrative capabilities. DLCI 
proposed a thorough and thoughtful 
governance structure, criteria for 
membership, and dues structure, and 
appears well-positioned to participate in 
an administrative assessment 
proceeding if necessary. Other DLCI 
functions, such as educational and 
outreach efforts, plans to enforce notice 
and payment obligations, and ensuring 
that DLCI has the broadest possible 
support of the licensee market, appear 
more inchoate and may benefit from 


continued refinement. Overall, the 
Office concludes that DLCI satisfies the 
third statutory criterion for designation 
as the DLC and has demonstrated a 
commitment to building out its 
operations and execution of its statutory 
functions. 


C. Conclusion 


For the reasons set forth above, the 
Register is selecting and designating 
MLCI and DLCI, and their individual 
board members, which Librarian 
approves. MLCI has demonstrated it 
meets each of the statutory criteria; 
indeed, it is the only candidate that 
satisfies the requirement of being 
endorsed by, and enjoying substantial 
support from, musical work copyright 
owners that represent the greatest 
percentage of the licensor market for 
covered activities in the past three 
years. Further, by articulating a more 
thoughtful, methodical, and 
comprehensive approach towards 
executing the many important 
administrative and technological duties 
of the collective, MLCI has also 
demonstrated that it is better positioned 
to perform the required functions. The 
Register has reviewed and determined 
that each of MLCI’s individual board 
members are well-qualified to serve on 
the board in accordance with the 
statutory criteria. Similarly, DLCI has 
demonstrated that it fulfills each of the 
statutory criteria for designation, and 
that its individual board members are 
well-qualified to serve on its board 
pursuant to the statute. 


Importantly, both the MLCI and the 
DLCI submissions acknowledge that 
their intended roles carry the 
responsibility to broadly represent the 
interests of musical work copyright 
owners and songwriters, or digital 
music providers, respectively, with 
respect to the section 115 mechanical 
license. In particular, the Office 
appreciates AMLC’s proposal. The 
Office hopes that MLCI will consider 
whether any aspects of the AMLC’s 
proposal should be incorporated into its 
future planning. 


As the legislative history amply 
documents, this historic music 
copyright legislation was enacted only 
in the wake of significant consensus- 
building and cooperation across a wide 
berth of industry stakeholders.394 Now 


that it is time to roll up sleeves, 
sustained dedication to these worthy 
goals will be critical as the MLC and 
DLC turn to the many tasks involved in 
preparation for the license availability 
date. 


The Copyright Office looks forward to 
working with the MLC, DLC, and other 
interested parties on next steps in MMA 
implementation. As noted, the MLC and 
DLC, along with the Copyright Office, 
are asked to facilitate education and 
outreach regarding the new blanket 
licensing system to the broader 
songwriting community. In the coming 
months, the Office will initiate 
additional regulatory activities required 
under the statute and begin planning its 
public policy study regarding best 
practices, which the MLC may 
implement to identify musical work 
copyright owners with unclaimed 
accrued royalties and reduce the 
incidence of unclaimed royalties. Future 
information regarding those activities 
will be made available at: https://
www.copyright.gov/music- 
modernization/. 


Finally, the Copyright Office finds 
that there is good cause to make the 
codification of this designation effective 
on publication. Timely designation of 
the MLC and DLC are vital to the 
success of Congress’s reform of the 
section 115 statutory license. Indeed, by 
the statutory language, the designation 
would be timely based solely upon the 
date of publication in the Federal 
Register, but reflecting the designation 
in Copyright Office regulations will be 
helpful to the public.395 The statutory 
designation deadline is the same 
deadline for the CRJs to commence a 


VerDate Sep<11>2014 15:55 Jul 05, 2019 Jkt 247001 PO 00000 Frm 00041 Fmt 4700 Sfmt 4700 E:\FR\FM\08JYR1.SGM 08JYR1jb
el


l o
n 


D
S


K
3G


LQ
08


2P
R


O
D


 w
ith


 R
U


LE
S



https://www.copyright.gov/music-modernization/

https://www.copyright.gov/music-modernization/

https://www.copyright.gov/music-modernization/





32296 Federal Register / Vol. 84, No. 130 / Monday, July 8, 2019 / Rules and Regulations 


396 Id. at 115(d)(3)(B)(i), (d)(5)(B)(i), 
(d)(7)(D)(iii)(I). 


397 See id. at 115(d)(3)(J)(iii), (d)(5)(C)(iii). 


1 The proposal was further to a Notice of Inquiry 
that the Judges published on November 5, 2018. 83 
FR 55334. 


2 The Register may decline to designate a DLC if 
she is unable to identify an entity that fulfills the 
qualifications for the DLC set forth in the MMA. 17 
U.S.C. 115(d)(5)(B)(iii). 


proceeding to establish the initial 
administrative assessment, which 
anticipates MLC and DLC 
participation.396 Further, given the 
license availability date of January 1, 
2021, the MLC has a tight deadline to 
become fully operational, and both the 
MLC and DLC have important roles in 
educating the public on the royalty 
claiming process, which may be 
unnecessarily encumbered if 
designation were delayed.397 The public 
had ample opportunity to comment on 
the proposals for parties to be named 
the MLC and DLC and did, in fact, file 
over six hundred comments in response 
to the different proposals. 


List of Subjects in 37 CFR Part 210 
Copyright, Phonorecords. 


Final Regulations 
For the reasons set forth in the 


preamble, the Copyright Office amends 
37 CFR part 210 as follows: 


PART 210—COMPULSORY LICENSE 
FOR MAKING AND DISTRIBUTING 
PHYSICAL AND DIGITAL 
PHONORECORDS OF NONDRAMATIC 
MUSICAL WORKS 


■ 1. The authority citation for part 210 
continues to read as follows: 


Authority: 17 U.S.C. 115, 702. 


■ 2. Add subpart A, consisting of 
§§ 210.1 through 210.10, to read as 
follows: 


Subpart A—Blanket Compulsory 
License, Mechanical Licensing 
Collective, and Digital Licensee 
Coordinator 


Sec. 
210.1 Designation of the Mechanical 


Licensing Collective and Digital Licensee 
Coordinator. 


210.2–210.10 [Reserved] 


§ 210.1 Designation of the Mechanical 
Licensing Collective and Digital Licensee 
Coordinator. 


The following entities are designated 
pursuant to 17 U.S.C. 115(d)(3)(B) and 
(d)(5)(B). Additional information 
regarding these entities will be made 
available on the Copyright Office’s 
website. 


(a) Mechanical Licensing Collective, 
Inc., incorporated in Delaware on March 
5, 2019, is designated as the Mechanical 
Licensing Collective; and 


(b) Digital Licensee Coordinator, Inc., 
incorporated in Delaware on March 20, 
2019, is designated as the Digital 
Licensee Coordinator. 


§ § 210.2–210.10 [Reserved] 


Dated: July 1, 2019. 
Karyn A. Temple, 
Register of Copyrights and Director of the 
U.S. Copyright Office. 


Approved by: 
Carla D. Hayden, 
Librarian of Congress. 
[FR Doc. 2019–14376 Filed 7–5–19; 8:45 am] 


BILLING CODE 1410–30–P 


LIBRARY OF CONGRESS 


Copyright Royalty Board 


37 CFR Parts 303, 350, 355, 370, 380, 
382, 383, 384, and 385 


[Docket No. 18–CRB–0012 RM] 


Copyright Royalty Board Regulations 
Regarding Procedures for 
Determination and Allocation of 
Assessment To Fund Mechanical 
Licensing Collective and Other 
Amendments Required by the Hatch- 
Goodlatte Music Modernization Act 


AGENCY: Copyright Royalty Board, 
Library of Congress. 
ACTION: Final rule. 


SUMMARY: The Copyright Royalty Judges 
(Judges) adopt regulations governing 
proceedings to determine the 
reasonableness of, and allocate 
responsibility to fund, the operating 
budget of the Mechanical Licensing 
Collective authorized by the Music 
Modernization Act (MMA). The Judges 
also adopt proposed amendments to 
extant rules as required by the MMA. 
DATES: Effective July 8, 2019. 
FOR FURTHER INFORMATION CONTACT: 
Anita Blaine, CRB Program Specialist, 
by telephone at (202) 707–7658 or email 
at crb@loc.gov. 
SUPPLEMENTARY INFORMATION: On March 
13, 2019, the Copyright Royalty Judges 
(Judges) published proposed regulations 
governing proceedings to determine the 
reasonableness of, and allocate 
responsibility to fund, the operating 
budget of the Mechanical Licensing 
Collective authorized by the Music 
Modernization Act (MMA). The Judges 
also proposed amendments to extant 
rules as required by the MMA. 84 FR 
9053. The Judges received comments 
from the Digital Music Association 
(DiMA), The National Music Publishers 
Association (NMPA), and 
SoundExchange, Inc.1 The commenters 
generally support the Judges’ proposal 


while recommending certain 
adjustments, many of which the Judges 
accept as improvements to the rules as 
originally proposed. The Judges hereby 
adopt the proposed rules as amended. 


Background 


The MMA amended title 17 of the 
United States Code (Copyright Act) to 
authorize, among other things, 
designation by the Register of 
Copyrights (with the approval of the 
Librarian of Congress) of a Mechanical 
Licensing Collective (MLC). 17 U.S.C. 
115(d)(3)(A)(iv) and 17 U.S.C. 
115(d)(3)(B)(i). The MLC is to be a 
nonprofit entity created by copyright 
owners to carry out responsibilities set 
forth in sec. 115 of the Copyright Act. 
17 U.S.C. 115(d)(3)(A)(i). The Copyright 
Act sets forth the governance of the 
MLC, which shall include 
representatives of songwriters and 
music publishers (with nonvoting 
members representing licensees of 
musical works and trade associations). 
17 U.S.C. 115(d)(3)(D). The MLC is 
authorized expressly to carry out several 
functions under the Copyright Act, 
including offering and administering 
blanket licenses and collecting and 
distributing royalties. 17 U.S.C. 
115(d)(3)(C)(i) and (iii). 


Section 115(d)(5)(A) of the MMA 
defines a second entity, the Digital 
Licensee Coordinator (‘‘DLC’’), a single 
nonprofit entity not owned by any other 
entity, created to carry out 
responsibilities under the MMA. The 
DLC must be endorsed by and enjoy 
substantial support from digital music 
providers and significant nonblanket 
licensees that together represent the 
greatest percentage of the licensee 
market for uses of musical works in 
covered activities, as measured over the 
preceding three calendar years. 17 
U.S.C. 115(d)(5)(A). The DLC will be 
designated by the Register, with the 
approval of the Librarian, and is 
authorized to perform certain functions 
under the Copyright Act, including 
establishing a governance structure, 
criteria for membership, and dues to be 
paid by its members.2 The DLC is also 
authorized to engage in efforts to 
enforce notice and payment obligations 
with respect to the administrative 
assessment, including by receiving 
information from and coordinating with 
the MLC. The DLC is also authorized to 
initiate and participate in proceedings 
before the Judges to establish the 
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On October 11, 2018, the Orrin G. Hatch — Bob Goodlatte  
Music Modernization Act was signed into law.


Music Modernization Act
The Orrin G. Hatch — Bob Goodlatte


This bipartisan and unanimously enacted legislation represents the realization of years of 
effort by a wide array of policymakers and stakeholders, as well as the U.S. Copyright Office 
itself, to update the music licensing landscape to better facilitate legal licensing of music by 
digital services. 


The Copyright Office welcomes the passage of landmark legislation. The Music 
Modernization Act (MMA) is expected to benefit the many stakeholders across all aspects 
of the music marketplace, including songwriters, publishers, artists, record labels, digital 
services, libraries, and the public at large.


Visit copyright.gov/music-modernization for more information about the MMA, including 
links to the updated law, legislative history, music-related rulemakings, policy studies, 
new databases related to pre-1972 sound recordings, and other public information aids.



https://www.copyright.gov/music-modernization/





Title I – The Musical Works Modernization Act,  
addressing Section 115 of Title 17:
•   Establishes a blanket licensing system for digital music providers, which 


replaces song-by-song licensing.


•   Establishes a mechanical licensing collective, paid for by digital music 
providers, to administer the blanket license and maintain a publicly 
available music ownership database. But note that: 


•   Existing NOI system remains in place for non-DPDs (i.e., CDs, vinyl)


•  Direct licenses still allowed


•   Past infringement liability is limited to royalties due if the digital music 
provider complies with certain requirements, including good-faith 
attempts to identify and locate the copyright owners.


Musical Works Modernization Act


Title II – The Classics Protection and Access Act,  
addressing pre-1972 sound recordings:
Brings pre-1972 sound recordings partially into the federal copyright 
system by extending remedies for copyright infringement to owners of 
sound recordings fixed before February 15, 1972. It also applies to pre-1972 
sound recordings certain existing federal statutory licensing and existing 
limitations and exceptions, and establishes a new exception related to non-
commercial use of works that are not being commercially exploited. Because 
U.S. pre-1972 sound recordings remain ineligible for copyright registration, a 
new filing requirement applies to claims for statutory damages.


Classics Protection and Access Act


Title III – The Allocation for Music Producers Act (AMP Act), 
addressing royalty payments for certain creators:
Allows music producers to receive royalties collected for uses of sound 
recordings under the section 114 statutory license by codifying a process 
wherein the designated collective (Sound Exchange) will distribute royalties 
to a producer under a “letter of direction.”


Allocation for Music Producers Act







•   Designation of the Mechanical Licensing Collective: In December 
2018, the Office issued a notice of inquiry regarding the designation 
of a mechanical licensing collective (MLC) and a digital licensee 
coordinator (DLC) to carry out key functions under the updated 
mechanical licensing process. Based on the submissions received and 
the selection criteria provided in the statute, the Register designated 
Mechanical Licensing Collective, Inc. as the MLC, and Digital Licensee 
Coordinator, Inc. as the DLC, with the Librarian’s approval.


•   Section 115 Regulations: The Office updated its regulations for 
the compulsory “mechanical” license for making and distributing 
phonorecords of musical works. These initial updates set out 
requirements for digital music providers to limit their liability during 
the transition period before the blanket license is available, and 
clarifies that the song-by-song licensing system remains available for 
physical (e.g., CD, vinyl) uses.  
 
In September 2019, the Office issued a notice of inquiry regarding 
a variety of matters related to the license and operation of the 
MLC, including requirements for notices of license and non-blanket 
activity, usage reporting requirements by digital music providers, 
the protection of confidential information, and the access, 
interoperability, and restrictions on usage of the MLC database.  
This notice of inquiry was followed by three April 2020 proposed 
rules for the following topics: notices of license, notices of 
nonblanket activity, data collection and delivery efforts, and reports 
of usage and payment; reporting and distribution of royalties 
to copyright owners by the MLC; and protection of confidential 
information by the MLC and DLC. Also in April, the Office issued a 
notification of inquiry regarding the MLC’s public musical works 
database and other topics related to transparency.


What We Are  
     Working On The Copyright Office is undertaking a number of 


initiatives to implement this historic music law. 


•   Updated Copyright Office Circulars: The 
MMA made big changes to the copyright 
law. The Office published a pocket-insert 
reporting all of the statutory changes.  
In June 2020, the Office published an 
updated volume of Circular 92 containing the 
entire federal copyright law, electronically 
and in print, and has updated other circulars, 
including Circulars 73a and 73b regarding the 
section 115 license and Circular 57, regarding 
pre-1972 sound recordings.


•   Pre-1972 Sound Recordings: On October 16, 2018, the Office issued 
regulations establishing new filing mechanisms to onboard the 
protection and use of pre-1972 sound recordings into the federal 
scheme. Following multiple rounds of public comment, all pre-1972 
sound recording regulations and filing procedures have been fully 
implemented.


 »  Schedules of Pre-1972 Sound Recordings: Rights owners  
may submit schedules to obtain eligibility for statutory damages 
and attorneys’ fees for unauthorized uses of  
these recordings. 


 » Noncommercial Use: The Office adopted a rule establishing 
two filing mechanisms to implement the new exception for 
noncommercial uses of pre-1972 sound recordings that are  
not being commercially exploited.


 » Notice of Contact Information: The Office received notice  
of contact information by digital services who had been  
publicly performing sound recordings by the April 9, 2019 
statutory deadline.


 »  News Alerts: Users may subscribe to weekly email alerts to 
identify recently-indexed pre-1972 sound recordings, and a separate 
alert is being created regarding notices of noncommercial use.


 » Publicly Accessible Databases: 
The Office indexes schedules of 
pre-1972 sound recordings into its 
online searchable database, with 
results downloadable into an Excel 
spreadsheet. A separate online 
directory displays notices of contact 
information filed by digital services. 
The Office will launch a third online 
searchable database regarding 
proposed noncommercial uses of 
these recordings.


On the Horizon: 


 » Public Education: The Office will continue to engage in education 
and outreach activities to inform the public of important changes 
as a result of the legislation, including educating songwriters 
about the process by which a copyright owner may claim 
ownership of musical works before the MLC. An education page, 
with print and video resources, has also been made available.  


 » Unclaimed Royalty Study: In December 2019, the Office held 
a symposium as an initial step for a policy study regarding best 
practices that the MLC may implement to identify musical work 
copyright owners with unclaimed accrued royalties and encourage 
those owners to claim royalties. Going forward, the Office will 
consult with GAO, and this study will be presented to Congress 
and made publicly available.


Visit copyright.gov/music-modernization for more information about these MMA initiatives.



https://www.themlc.com

https://www.govinfo.gov/content/pkg/FR-2019-09-24/pdf/2019-20318.pdf

https://www.govinfo.gov/content/pkg/FR-2020-04-22/pdf/2020-08379.pdf

https://www.govinfo.gov/content/pkg/FR-2020-04-22/pdf/2020-08379.pdf

https://www.govinfo.gov/content/pkg/FR-2020-04-22/pdf/2020-08379.pdf

https://www.govinfo.gov/content/pkg/FR-2020-04-22/pdf/2020-08375.pdf

https://www.govinfo.gov/content/pkg/FR-2020-04-22/pdf/2020-08375.pdf

https://www.govinfo.gov/content/pkg/FR-2020-04-22/pdf/2020-08374.pdf

https://www.govinfo.gov/content/pkg/FR-2020-04-22/pdf/2020-08374.pdf

https://www.govinfo.gov/content/pkg/FR-2020-04-22/pdf/2020-08376.pdf

https://www.copyright.gov/music-modernization/amendments.pdf

https://www.copyright.gov/title17/

https://www.copyright.gov/circs/circ73a.pdf

https://www.copyright.gov/circs/circ73b.pdf

https://www.copyright.gov/circs/circ57.pdf

https://www.copyright.gov/music-modernization/educational-materials/

https://www.copyright.gov/policy/unclaimed-royalties/
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Additional Information   
     Available Online


Visit copyright.gov/music-modernization for more information about the MMA, including 
links to the updated law, legislative history, music-related rulemakings, policy studies, 
new databases related to pre-1972 sound recordings, and other public information aids.



https://www.copyright.gov/
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1 Public Law 115–264, 132 Stat. 3676 (2018). 


2 As permitted under the MMA, the Office 
designated a digital licensee coordinator (‘‘DLC’’) to 
represent licensees in proceedings before the 
Copyright Royalty Judges (‘‘CRJs’’) and the 
Copyright Office, to serve as a non-voting member 
of the MLC, and to carry out other functions. 17 
U.S.C. 115(d)(5)(B); 84 FR 32274 (July 8, 2019); see 
also 17 U.S.C. 115(d)(3)(D)(i)(IV), (d)(5)(C). 


3 84 FR 49966 (Sept. 24, 2019). 
4 85 FR 22518 (Apr. 22, 2020). All rulemaking 


activity, including public comments, as well as 
educational material regarding the Music 
Modernization Act, can currently be accessed via 
navigation from https://www.copyright.gov/music- 
modernization/. Specifically, comments received in 
response to the NOI are available at https://
www.regulations.gov/docketBrowser?rpp=
25&po=0&dct=PS&D=COLC-2019-0002&refD
=COLC-2019-0002-0001 and comments received in 
response to the NPRM are available at https://


www.regulations.gov/docket
Browser?rpp=25&so=ASC&sb=
title&po=0&dct=PS&D=COLC-2020-0005. 
Guidelines for ex parte communications, along with 
records of such communications, are available at 
https://www.copyright.gov/rulemaking/mma- 
implementation/ex-parte-communications.html. 
References to these comments are by party name 
(abbreviated where appropriate), followed by 
‘‘Initial NOI Comment,’’ ‘‘Reply NOI Comment,’’ 
‘‘NPRM Comment,’’ ‘‘Letter,’’ or ‘‘Ex Parte Letter,’’ 
as appropriate. 


5 MLC NPRM Comment at 2. 
6 DLC NPRM Comment at 1. 
7 Music Reports NPRM Comment at 2. 
8 NMPA NPRM Comment at 1. 
9 Recording Academy NPRM Comment at 1. 
10 FMC NPRM Comment at 1. 


LIBRARY OF CONGRESS 


Copyright Office 


37 CFR Part 210 


[Docket No. 2020–5] 


Music Modernization Act Notices of 
License, Notices of Nonblanket 
Activity, Data Collection and Delivery 
Efforts, and Reports of Usage and 
Payment 


AGENCY: U.S. Copyright Office, Library 
of Congress. 
ACTION: Interim rule. 


SUMMARY: The U.S. Copyright Office is 
issuing an interim rule regarding 
information to be provided by digital 
music providers pursuant to the new 
compulsory blanket license to make and 
deliver digital phonorecords of musical 
works established by title I of the Orrin 
G. Hatch-Bob Goodlatte Music 
Modernization Act. The law establishes 
a new blanket license, to be 
administered by a mechanical licensing 
collective, and to become available on 
the January 1, 2021 license availability 
date. Having solicited multiple rounds 
of public comments through a 
notification of inquiry and notice of 
proposed rulemaking, the Office is 
adopting interim regulations concerning 
notices of license, data collection and 
delivery efforts, and reports of usage 
and payment by digital music providers. 
The Office is also adopting interim 
regulations concerning notices of 
nonblanket activity and reports of usage 
by significant nonblanket licensees and 
data collection efforts by musical work 
copyright owners. 
DATES: Effective October 19, 2020. 
FOR FURTHER INFORMATION CONTACT: 
Regan A. Smith, General Counsel and 
Associate Register of Copyrights, by 
email at regans@copyright.gov, Jason E. 
Sloan, Assistant General Counsel, by 
email at jslo@copyright.gov, or Terry 
Hart, Assistant General Counsel, by 
email at tehart@copyright.gov. Each can 
be contacted by telephone by calling 
(202) 707–8350. 
SUPPLEMENTARY INFORMATION: 


I. Background 
On October 11, 2018, the president 


signed into law the Orrin G. Hatch-Bob 
Goodlatte Music Modernization Act 
(‘‘MMA’’) which, among other things, 
substantially modifies the compulsory 
‘‘mechanical’’ license for making and 
distributing phonorecords of 
nondramatic musical works under 17 
U.S.C. 115.1 It does so by switching 


from a song-by-song licensing system to 
a blanket licensing regime that will 
become available on January 1, 2021 
(the ‘‘license availability date’’), and be 
administered by a mechanical licensing 
collective (‘‘MLC’’) designated by the 
Copyright Office. Digital music 
providers (‘‘DMPs’’) will be able to 
obtain the new compulsory blanket 
license to make digital phonorecord 
deliveries (‘‘DPDs’’) of musical works, 
including in the form of permanent 
downloads, limited downloads, or 
interactive streams (referred to in the 
statute as ‘‘covered activity,’’ where 
such activity qualifies for a compulsory 
license), subject to compliance with 
various requirements, including 
reporting obligations.2 DMPs may also 
continue to engage in those activities 
solely through voluntary, or direct, 
licensing with copyright owners, in 
which case the DMP may be considered 
a significant nonblanket licensee 
(‘‘SNBL’’) under the statute, subject to 
separate reporting obligations. 


In September 2019, the Office issued 
a notification of inquiry (‘‘NOI’’) that 
describes in detail the legislative 
background and regulatory scope of the 
present rulemaking proceeding.3 As 
detailed in the NOI, the statute 
specifically directs the Copyright Office 
to adopt a number of regulations to 
govern the new blanket licensing regime 
and vests the Office with broad general 
authority to adopt such regulations as 
may be necessary or appropriate to 
effectuate the new blanket licensing 
structure. After thoroughly considering 
the public comments received in 
response, the Office issued a series of 
notices addressing various subjects 
presented in the NOI. In April 2020, the 
Office issued a notice of proposed 
rulemaking (‘‘NPRM’’) specifically 
addressing notices of license, notices of 
nonblanket activity, data collection and 
delivery efforts, and reports of usage 
and payment, and is now promulgating 
an interim rule based upon that NPRM.4 


The Office received comments from a 
number of stakeholders in response to 
the NPRM, largely expressing support 
for the overall proposed rule. The MLC 
‘‘appreciates the significant time, effort 
and thoughtfulness that the Office 
expended to craft these substantial 
rules’’ and ‘‘agrees with the bulk of the 
language in the Proposed Regulations as 
appropriate and well-crafted to 
implement the MMA.’’ 5 The DLC 
‘‘commends the Office for its thoughtful, 
careful, and thorough consideration of 
many highly complex issues that are 
posed by this rulemaking,’’ and states 
that ‘‘the Proposed Rule largely 
succeeds in fusing the MMA’s statutory 
design with what is reasonable and 
practical from an industry 
perspective.’’ 6 Others expressed similar 
sentiments. For example, Music Reports 
‘‘acknowledges the massive effort that 
the Office has undertaken in 
constructing these extensive proposed 
rules, and enthusiastically endorses the 
overall framework and degree of balance 
achieved throughout’’ 7 and the National 
Music Publishers’ Association 
(‘‘NMPA’’) ‘‘lauds the Copyright Office 
for its thorough and educated work.’’ 8 
Commenters also acknowledged the 
inclusiveness and fairness the Office 
showed to all parties’ concerns in the 
proposed rule. For example, the 
Recording Academy states that ‘‘[t]he 
NPRM strikes an appropriate balance to 
a number of complex and technical 
questions, and throughout the 
rulemaking process the Office was 
inclusive of stakeholders’ comments, 
input, and ideas’’ 9 and Future of Music 
Coalition (‘‘FMC’’) noted ‘‘the Office’s 
ongoing efforts to implement the Music 
Modernization Act in ways that accord 
with legislative intent, that demonstrate 
ongoing concern for fairness to all 
parties, that increase transparency, and 
that harmonize the public interest with 
the interests of creators, including 
songwriters and composers.’’ 10 


That said, the public comments also 
revealed a number of discrete issues for 
the Copyright Office to consider and 
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11 See, e.g., Music Policy Issues: A Perspective 
from Those Who Make It: Hearing on H.R. 4706, 
H.R. 3301, H.R. 831 and H.R. 1836 Before H. Comm. 
On the Judiciary, 115th Cong. 4 (2018) (statement 
of Rep. Nadler) (‘‘This emerging consensus gives us 
hope that this committee can start to move beyond 
the review stage toward legislative action.’’); 164 
Cong. Rec. H3522, 3537 (daily ed. Apr. 25, 2018) 
(statement of Rep. Collins) (‘‘[This bill] comes to the 
floor with an industry that many times couldn’t 
even decide that they wanted to talk to each other 
about things in their industry, but who came 
together with overwhelming support and said this 
is where we need to be.’’); 164 Cong. Rec. S501, 502 
(daily ed. Jan. 24, 2018) (statement of Sen. Hatch) 
(‘‘I don’t think I have ever seen a music bill that 
has had such broad support across the industry. All 
sides have a stake in this, and they have come 
together in support of a commonsense, consensus 
bill that addresses challenges throughout the music 
industry.’’); 164 Cong. Rec. H3522, 3536 (daily ed. 
Apr. 25, 2018) (statement of Rep. Goodlatte) (‘‘I 
tasked the industry to come together with a unified 
reform bill and, to their credit, they delivered, albeit 
with an occasional bump along the way.’’). See also 
U.S. Copyright Office, Copyright and the Music 
Marketplace at Preface (2015), https://
www.copyright.gov/policy/musiclicensingstudy/ 
copyright-and-the-music-marketplace.pdf (noting 
‘‘the problems in the music marketplace need to be 
evaluated as a whole, rather than as isolated or 
individual concerns of particular stakeholders’’). 


12 See Alliance of Artists & Recording Cos. v. 
DENSO Int’l Am., Inc., 947 F.3d 849, 863 (D.C. Cir. 
2020) (‘‘[T]he best evidence of a law’s purpose is 
the statutory text, and most certainly when that text 
is the result of carefully negotiated compromise 
among the stakeholders who will be directly 
affected by the legislation.’’) (internal quotation 
marks, brackets, and citations omitted); see also 17 
U.S.C. 115(d)(12)(A) (‘‘The Register of Copyrights 
may conduct such proceedings and adopt such 
regulations as may be necessary or appropriate to 
effectuate the provisions of this subsection.’’). 


13 See, e.g., Nat’l Cable & Telecomms. Ass’n v. 
Brand X internet Servs., 545 U.S. 967, 980 (2005) 
(‘‘[A]mbiguities in statutes within an agency’s 
jurisdiction to administer are delegations of 
authority to the agency to fill the statutory gap in 
reasonable fashion.’’) (citing Chevron, U.S.A., Inc. v. 
Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984)); 
see also Report and Section-by-Section Analysis of 
H.R. 1551 by the Chairmen and Ranking Members 
of Senate and House Judiciary Committees, at 12 
(2018), https://www.copyright.gov/legislation/mma_
conference_report.pdf (‘‘Conf. Rep.’’) 
(acknowledging that ‘‘it is to be expected that 


situations will arise that were not contemplated by 
the legislation,’’ and that ‘‘[t]he Office is expected 
to use its best judgement in determining the 
appropriate steps in those situations’’); H.R. Rep. 
No. 115–651, at 14 (2018); S. Rep. No. 115–339, at 
15 (2018); 17 U.S.C. 115(d)(12)(A). 


14 See 85 FR at 22519, 22523; see also 84 FR at 
32296; 84 FR at 49968. 


15 For example, the MLC and DLC did not 
collaborate before submitting initial comments in 
response to the notification of inquiry. MLC Initial 
NOI Comment at 1 n.2 (‘‘While the MLC and the 
[DLC] have not collaborated on the submission of 
initial comments in this proceeding, collaboration 
has been discussed and is anticipated in connection 
with reply comments, with the intent to provide 
supplemental information in reply comments as to 
any areas of common agreement.’’); DLC Initial NOI 
Comment at 2 n.3 (same). After extending the 
deadline for reply comments at the MLC’s and 
DLC’s shared request, no compromise resulted. 
MLC Reply NOI Comment at 1 n.2 (‘‘Following the 
filing of the initial comments, the DLC and the MLC 
have engaged in a concerted effort to reach 
compromise on regulatory language. While the 
complexity of the issues has made it difficult to 
reach compromise, the DLC and the MLC plan to 
continue discussions and will revert back to the 
Office with any areas of compromise.’’); DLC Reply 
NOI Comment at 1 n.3 (same). See also DLC Letter 
July 8, 2020 at 2 (‘‘DLC reached out to the MLC to 
schedule an OAC meeting before submitting this 
letter, as the Office had requested. That meeting has 
not yet been scheduled.’’); MLC Letter July 8, 2020 
(no mention of meeting or Office’s request). 


16 See, e.g., U.S. Copyright Office Letter June 8, 
2020; U.S. Copyright Office Letter June 10, 2020; 
U.S. Copyright Office Letter June 30, 2020; 84 FR 
65739 (Nov. 29, 2019). 


17 85 FR at 22519. 
18 See, e.g., The Alliance for Recorded Music 


(‘‘ARM’’) NPRM Comment at 11; MLC NPRM 
Comment at 45; Music Reports NPRM Comment at 
2–3 (‘‘[I]t would be beneficial for the Office to adopt 
the proposed rule on an interim basis due to the 
intricacies of the subject matter and the further 
issues likely to arise during the MLC’s first full year 
of operation following the blanket license 
availability date.’’); Peermusic NPRM Comment at 
2 (‘‘[T]his is an excellent suggestion.’’); FMC NPRM 
Comment at 1–2 (calling the proposal a ‘‘reasonable 
idea,’’ but saying, ‘‘[w]hat we don’t want to do is 
have an interim rule that sets out ambitious goals 
and standard-setting best practices and then a final 
rule that rolls back some of that ambition’’). 


19 MLC NPRM Comment at 45. 
20 DLC NPRM Comment at 1. 


address in promulgating this rule. The 
MMA significantly altered the complex 
music licensing landscape after careful 
congressional deliberation following 
extensive input from, and negotiations 
between, a variety of stakeholders.11 
The Office has endeavored to build 
upon that foundation and adopt a 
reasonable regulatory framework for the 
MLC, DMPs, copyright owners and 
songwriters, and other interested parties 
to operationalize the various duties and 
entitlements set out by statute.12 The 
subjects of this rule have made it 
necessary to adopt regulations that 
navigate convoluted nuances of the 
music data supply chain and differing 
expectations of the MLC, DMPs, and 
other stakeholders, while remaining 
cognizant of the potential effect upon 
varied business practices across the 
digital music marketplace.13 As noted in 


the NPRM, while the Office’s task was 
aided by receipt of numerous helpful 
and substantive comments representing 
interests from across the music 
ecosystem, the comments also 
uncovered divergent assumptions and 
expectations as to the shouldering and 
execution of relevant duties assigned by 
the MMA. 


Although the Office has encouraged 
continued dialogue to expeditiously 
resolve or refine these areas of 
stakeholder disagreement—in 
particular, to facilitate cooperation 
between the MLC and DLC on business- 
specific questions 14—areas of 
consensus have remained sparse.15 
While the Copyright Office appreciates 
that the relevant stakeholders remain in 
active discussions on operational 
matters, the administrative record 
reflects spots of significant stakeholder 
disagreement despite the broad general 
support for the overall framework of the 
proposed rule. The Office facilitated the 
rulemaking process by, among other 
things, convening ex parte meetings 
with groups of stakeholders to discuss 
aspects of the proposed rule and 
granting requests for additional time to 
submit comments.16 At times, the Office 
found it necessary to address a lack of 
agreement or a dearth of sufficiently 
detailed information through additional 
requests for information and/or 
convening joint ex parte meetings to 


confirm issues of nuance, which 
complicated the pace of this 
rulemaking, but was helpful to gather 
useful information for the Office to 
consider in promulgating the 
regulations. The Office thanks the 
commenters for their thoughtful 
perspectives and would welcome 
continued dialogue across industry 
stakeholders and with the Office in the 
months before the license availability 
date. 


In recognition of the significant legal 
changes brought by the MMA, and 
challenges both in setting up a fully 
functional MLC and for DMPs to adjust 
their internal practices, the NPRM 
invited comments on whether it would 
be beneficial to adopt the rule on an 
interim basis.17 The majority of 
commenters weighing in on this issue 
support an interim rule.18 The MLC, for 
example, says ‘‘[t]here are many moving 
pieces and tight statutory deadlines, and 
permitting further adjustment to these 
Proposed Regulations after the 
interested parties have lived with and 
been operating under them for a 
reasonable period of time is a practical 
and flexible approach’’ and ‘‘may be 
particularly useful with respect to the 
Proposed Regulations concerning the 
substantive information DMPs are to 
provide in their Usage Reports.’’ 19 The 
DLC sounded caution, stating that ‘‘it is 
critical that [DMPs], [SNBLs], and other 
participants have clarity and certainty 
about the regulatory regime as they 
begin to build systems to accommodate 
that regime.’’ 20 


After careful consideration of these 
comments, the Office has decided to 
adopt this rule on an interim basis for 
those reasons expressed in the NPRM 
and identified by commenters in 
support of the proposal. In doing so, the 
Office emphasizes that adoption of this 
rule on an interim basis is not an open- 
ended invitation to revisit settled 
provisions or rehash arguments, but 
rather is intended to maintain flexibility 
to make necessary modifications in 
response to new evidence, unforeseen 
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21 See id. 
22 DLC Ex Parte Letter July 24, 2020 at 2; see also 


DLC Ex Parte Letter June 23, 2020 at 5–6; DLC 
Letter July 8, 2020 at 2; DLC Ex Parte Letter June 
26, 2020 at 2; DLC Letter July 13, 2020 at 6. 


23 See H.R. Rep. No. 115–651, at 14; S. Rep. No. 
115–339, at 15; Conf. Rep. at 12 (‘‘The Copyright 
Office has the knowledge and expertise regarding 
music licensing through its past rulemakings and 
recent assistance to the Committee[s] during the 
drafting of this legislation.’’); see also 17 U.S.C. 
115(d)(12)(A); 84 FR at 49967–68. 


24 H.R. Rep. No. 115–651, at 14; S. Rep. No. 115– 
339, at 15; Conf. Rep. at 12; see 17 U.S.C. 
115(d)(12)(A); Brand X, 545 U.S. at 980 (citing 
Chevron, 467 U.S. 837). 


25 See, e.g., Songwriters of North America 
(‘‘SONA’’) & Music Artists Coalition (‘‘MAC’’) 
NPRM Comment at 4 (supporting the proposed 
information DMPs must provide in notices of 
license, including with respect to voluntary 
licenses); ARM NPRM Comment at 3 (supporting 


requirement that MLC ‘‘maintain a current, free, 
and publicly accessible and searchable online list 
of all blanket licenses including information about 
whether a notice of license was rejected and why 
and whether a blanket license has been terminated 
and why’’). 


26 DLC NPRM Comment at 3. 
27 Id. 
28 Id. 
29 74 FR 4537, 4541 (Jan. 26, 2009); 73 FR 66173, 


66180–81 (Nov. 7, 2008). 
30 17 U.S.C. 115(e)(10). 


issues, or where something is otherwise 
not functioning as intended. Moreover, 
if any significant changes prove 
necessary, the Office intends, as the 
DLC requests, to provide adequate and 
appropriate transition periods.21 During 
the proceeding, the DLC has advocated 
for collaboration through the MLC’s 
operations advisory committee to 
address various issues and ‘‘evaluate 
potential areas for improvement once all 
parties have had more experience with 
the new blanket license system.’’ 22 The 
Office supports collaboration between 
the MLC and DLC, and believes that 
adopting the rule on an interim basis 
will help facilitate any necessary rule 
changes identified through such 
cooperation. Going forward, the Office 
particularly invites the operations 
advisory committee, or the MLC and 
DLC collectively, to inform the Office on 
any aspects of the interim rule where 
there is consensus that a modification is 
needed. 


Having now reviewed and considered 
all relevant comments received in 
response to the NOI and NPRM, 
including through a number of ex parte 
communications as detailed under the 
Office’s procedures, the Office has 
weighed all appropriate legal, business, 
and practical implications and equities 
that have been raised, and pursuant to 
its authority under 17 U.S.C. 115 and 
702 is adopting interim regulations with 
respect to notices of license, notices of 
nonblanket activity, data collection and 
delivery efforts, and reports of usage 
and payment under the MMA. The 
Office has adopted regulations that it 
believes best reflect the statutory 
language and its animating goals in light 
of the record before it.23 Indeed, the 
Office has ‘‘use[d] its best judgment in 
determining the appropriate steps.’’ 24 


II. Interim Rule 
Based on the public comments 


received in response to the NPRM, the 
Office finds it reasonable to adopt the 
majority of the proposed rule as interim 
regulations. As noted above, 
commenters generally strongly 
supported the overall rule as well as 


particular provisions. Where parties 
have objected to certain aspects of the 
proposed rule, the Office has considered 
those comments and resolved these 
issues as discussed below. If not 
otherwise discussed, the Office has 
concluded that the relevant proposed 
provision should be adopted for the 
reasons stated in the NPRM. 


The resulting interim rule is intended 
to represent a balanced approach that, 
on the one hand, ensures the MLC will 
receive the information it needs to 
successfully fulfill its statutory duties, 
while mindfully accounting for the 
operational and engineering challenges 
being imposed on DMPs to provide this 
information. In some instances, the 
interim rule expands DMP reporting 
obligations, such as in connection with 
unaltered metadata and by eliminating a 
‘‘practicability’’ exception—both areas 
of the proposed rule over which the 
MLC expressed significant concern. But 
the interim rule also acknowledges 
competing concerns raised by the DLC 
and creates transition periods for DMPs 
to update their systems. In other 
instances, the interim rule expands or 
preserves DMP reporting flexibility, 
though similarly taking into account the 
MLC’s concerns. For example, in 
connection with monthly royalty 
payments, the interim rule retains the 
proposed rule’s generally open 
approach to permitting DMPs to 
reasonably use estimates as royalty 
accounting inputs, but to address the 
MLC’s comments, it requires DMPs to 
provide additional information about 
the estimates they may use. The interim 
rule also benefits from input received 
from a multitude of other interested 
parties. For example, the interim rule 
significantly revises the proposed 
approach to certain information relating 
to statutory termination rights in light of 
comments from groups representing 
songwriter interests, and in response to 
sound recording copyright owners, 
limits MLC access to certain data held 
by DMPs flagged as being particularly 
business-sensitive. 


A. Notices of License and Nonblanket 
Activity 


Commenters agreed with the general 
framework of the NPRM regarding the 
notice of license (‘‘NOL’’) and notice of 
nonblanket activity (‘‘NNBA’’) 
requirements, with a number of minor 
adjustments proposed, as discussed 
below.25 


1. Notices of License 
Name and contact information and 


submission criteria. The NPRM 
generally adopted the requirements for 
name and contact information and 
submission criteria suggested by the 
MLC, DLC, and other commenters in 
response to the NOI. The proposed 
language regarding the requirements for 
providing a description of the DMP and 
its covered activities were unopposed 
by the MLC, while the DLC 
recommended two adjustments. First, 
the DLC requested that the Office 
remove ‘‘noninteractive streams’’ from 
the list of DPD configurations required 
to be identified in the notice of 
license.26 The DLC explained, ‘‘industry 
practice and customs for decades have 
acknowledged that noninteractive 
streaming does not require a mechanical 
license, and this rulemaking should not 
include any language that could call 
that industry practice into question.’’ 27 
It added that it ‘‘is unaware of any 
noninteractive streaming service that 
obtains mechanical licenses.’’ 28 The 
Office declines to adopt this suggestion. 
As the Office has explained in 
rulemakings predating the MMA, while 
it may be uncommon for a 
noninteractive stream to result in a DPD, 
there is nothing in the statutory 
language that categorically prevents it.29 
Section 115 provides only that a specific 
type of noninteractive stream is not a 
DPD, namely: ‘‘[a] digital phonorecord 
delivery does not result from a real- 
time, noninteractive subscription 
transmission of a sound recording 
where no reproduction of the sound 
recording or the musical work embodied 
therein is made from the inception of 
the transmission through to its receipt 
by the transmission recipient in order to 
make the sound recording audible.’’ 30 
The MMA did not alter the statutory 
definition of a DPD with respect to 
noninteractive streams, and the 
existence of any industry customs or 
norms to the contrary (or lack of a 
current rate) do not override the plain 
language of the statute. Accordingly, the 
Office has retained the proposed 
language in the interim rule. 


The Office also declines to adopt the 
DLC’s suggestion to remove 
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31 DLC NPRM Comment at 3. 
32 See MLC Initial NOI Comment at 5. 
33 DLC NPRM Comment at 3. 
34 FMC NPRM Comment at 2. 
35 85 FR at 22520. 
36 See U.S. Copyright Office, Interim Rule, 


Royalty Reporting and Distribution Obligations of 
the Mechanical Licensing Collective, Dkt. No. 2020– 
6, published elsewhere in this issue of the Federal 
Register. 


37 Music Reports NPRM Comment at 4. 
38 Id. at 5–6. 


39 MLC Ex Parte Letter Aug. 16, 2020 at 5. 
40 85 FR at 22520. 
41 17 U.S.C. 115(d)(3)(G)(i)(I)(bb). 
42 MLC NPRM Comment at 6. 
43 DLC NPRM Comment at 1, 4. 
44 Id. at 4. 


45 MLC Ex Parte Letter Aug. 16, 2020 at 4. 
46 As discussed below, the DLC separately 


proposes that DMPs be permitted to submit NOLs 
at least 30 days prior to the license availability date, 
which supports the reasonableness of the MLC’s 
proposed timeline for voluntary license 
submissions (which works out to being 45 days 
before the license availability date for a voluntary 
license subject to the January 2021 reporting period 
for a DMP intending to receive an invoice from the 
MLC prior to delivering its royalty payment). See 
DLC NPRM Comment at 1–2. 


47 Music Reports NPRM Comment at 6. 
48 Id. (‘‘DMPs notoriously do not have a clear 


view of all the distinct copyright owners that may 
be administered from time to time by the publishing 
administrators with whom they have licenses, 
much less the contact information for such 
copyright owners.’’). 


‘‘Discounted, but not free-to-the-user’’ 
from the list of service types the DMP 
offers,31 but it has amended the 
language of that provision in response to 
the DLC’s comments. The Office agrees 
with the MLC that it is likely important 
to the MLC and copyright owners to 
know when services are offered at 
discounted rates, and so those should be 
identified in NOLs.32 At the same time, 
the Office accepts the DLC’s point that 
a discounted service is not actually a 
separate service type but rather ‘‘a 
particular pricing level for a service 
type.’’ 33 The Office has clarified the 
language of that provision. 


Finally, the Office declines to adopt 
the Future of Music Coalition’s (‘‘FMC’’) 
suggestion to require that the 
description of the DMP’s service type be 
tied to the specific categories of 
activities or offerings adopted by the 
Copyright Royalty Judges.34 While the 
Office supports FMC’s stated aims of 
increasing trust and transparency, as 
noted in the NPRM, ‘‘such details may 
go beyond the more general notice 
function the Office understands NOLs to 
serve’’ and will be reported to the MLC 
in reports of usage 35 (and, as addressed 
in a separate rulemaking, to copyright 
owners in royalty statements).36 


Voluntary license numerical 
identifier. Music Reports proposed 
requiring DMPs to include a unique, 
persistent identifier in NOLs for each 
voluntary license described therein, 
saying it would promote efficiency and 
‘‘provide a strong foundation for other 
administrative functions.’’ 37 Music 
Reports proposed that the MLC should, 
in turn, include the same numerical 
identifiers in response files sent to 
DMPs, and that the DMPs should 
include them in reports of usage.38 In 
response, the MLC stated that while it 
‘‘intends to include in response files a 
persistent and unique (to that DMP) 
identifier for voluntary licenses,’’ and 
‘‘DMPs would provide those identifiers 
when they provide (or update) their 
voluntary license repertoires,’’ it did 
‘‘not believe that DMPs need to be 
required to include these identifiers in 
their monthly usage reporting,’’ since 
that would essentially require DMPs to 
duplicate the matching work that the 


MLC is charged with administering.39 
The Office adopts Music Reports’ 
proposal except as to the requirement 
for DMPs to report a numerical 
identifier in reports of usage for the 
reasons identified by the MLC. 


Voluntary license descriptions. The 
NPRM required DMPs to provide a 
description of any applicable voluntary 
license or individual download license 
that it is operating under (or expects to 
be operating under) concurrently with 
the blanket license to aid the MLC 40 in 
fulfilling its obligations to ‘‘confirm uses 
of musical works subject to voluntary 
licenses and individual download 
licenses, and the corresponding pro rata 
amounts to be deducted from royalties 
that would otherwise be due under the 
blanket license.’’ 41 The MLC and DLC 
each commented on the timing aspects 
of this proposal. With respect to 
voluntary licenses taking effect before 
March 31, 2021, the MLC requested that 
DMPs who wish to have these licenses 
carved out of their blanket license 
royalty processing be required to 
provide this information at least 90 days 
prior to the first reporting of usage 
under such voluntary licenses, to allow 
the MLC sufficient time to process early 
2021 usage and avoid a ‘‘processing 
logjam.’’ 42 The DLC concurred 
generally that the MLC will face 
significant burdens around the license 
availability date, but suggested that the 
proposed language requiring the 
submission of updated information 
about voluntary licenses ‘‘at least 30 
calendar days before delivering a report 
of usage covering a period where such 
license is in effect’’ could ‘‘cause 
confusion.’’ 43 The DLC contended that 
‘‘[i]t is common for voluntary licenses to 
cover past period terms,’’ meaning that 
even when a DMP delivers information 
about such licenses promptly after 
execution of such deals, the description 
would not be considered timely under 
the language of the rule if the period the 
license covers began more than 30 days 
prior to execution.44 In response, the 
MLC said while it ‘‘does not oppose 
clarifying that notice of a retroactive 
license is not a violation,’’ ‘‘the 
regulation should be clear that the MLC 
cannot be required to process voluntary 
licenses that have not been submitted 
sufficiently in advance of usage 
reporting, and also that the voluntary 
license should be reported promptly, to 


minimize adjustments that copyright 
owners would have to address.’’ 45 


The Office is adjusting the interim 
rule to address these concerns, and has 
adopted deadline language similar to 
what the MLC has proposed.46 At the 
same time, the Office also credits the 
DLC’s suggestion that the rule expressly 
account for retroactive licenses, to avoid 
a situation where descriptions of such 
licenses would potentially inevitably be 
untimely submitted. The interim rule 
has been amended to take these 
considerations into account with respect 
to submissions of descriptions of 
voluntary licenses prior to the first 
usage reporting date following the 
license availability date as well as 
subsequent amendments. It also excuses 
the MLC from undertaking any related 
obligations for descriptions submitted 
either less than 90 calendar days prior 
to the delivery of a report of usage prior 
to March 31, 2021, or less than 30 
calendar days prior to the delivery of a 
report of usage after that date. The 
Office notes that the timing requirement 
for DMPs to deliver updated 
information regarding voluntary 
licenses is already subject to the 
qualification that it be to the extent 
commercially reasonable. It would not 
be commercially reasonable to expect 
the impossible (i.e., delivery of a 
retroactive license prior to it going into 
effect). 


In connection with the description of 
a voluntary license, Music Reports 
proposed amending the proposed 
requirement to identify the musical 
work copyright owner to instead 
alternatively permit identification of a 
licensor or administrator.47 Although 
Music Reports persuasively outlined the 
practical realities underlying this 
request,48 the Office believes the NPRM 
best reflects the statutory language 
requiring DMPs to ‘‘identify and provide 
contact information for all musical work 
copyright owners for works embodied in 
sound recordings as to which a 
voluntary license, rather than the 
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49 17 U.S.C. 115(d)(4)(A)(ii)(II) (emphasis added). 
50 Music Reports NPRM Comment at 6. 
51 85 FR at 22538 (proposed § 210.24(e)). The 


harmless error provision further requires that it 
‘‘shall apply only to errors made in good faith and 
without any intention to deceive, mislead, or 
conceal relevant information.’’ 


52 DLC NPRM Comment at 2. 
53 Id. at 1–2. The DLC made this suggestion ‘‘[i]n 


order to lay the groundwork for an orderly 
processing of the notices (and avoid overwhelming 
the MLC with the simultaneous submission of 
notices from every licensee on the license 
availability date).’’ Id. at 1. 


54 MLC Ex Parte Letter Aug. 16, 2020 at 5. 


55 DLC NPRM Comment at 2. 
56 17 U.S.C. 115(d)(9)(A). 
57 See id. at 115(d)(2)(A) (detailing procedure for 


obtaining blanket license, including specifying 
requirements for rejection of license and the 
operation of a related notice and cure period). 


58 Id. at 115(d)(4)(B). 
59 Id. at 115(d)(4)(E)(i)(V). 
60 85 FR at 22524. The information required to be 


collected by the NPRM mirrored the information 
enumerated in 17 U.S.C. 115(d)(4)(B). 


61 Id. at 22524, 22540. 


blanket license, is in effect with respect 
to the uses being reported.’’ 49 In 
addition, while Music Reports suggests 
that this amendment would provide 
clarity to DMPs,50 the DLC did not itself 
call for such an amendment or object to 
the provision as it appeared in the 
NPRM. The interim rule retains the 
requirement to identify the musical 
work copyright owner, but allows 
contact information for a relevant 
administrator or other licensor to be 
listed instead of contact information for 
the copyright owner. 


Harmless errors. The DLC suggested 
that the harmless error rule proposed in 
the NPRM—which provides that 
‘‘[e]rrors in the submission or content of 
a notice of license that do not materially 
affect the adequacy of the information 
required to serve the purposes of 17 
U.S.C. 115(d) shall be deemed harmless, 
and shall not render the notice invalid 
or provide a basis for the mechanical 
licensing collective to reject a notice or 
terminate a blanket license’’ 51—should 
be extended to apply to ‘‘failures in the 
timeliness in amendments.’’ 52 The 
Office has amended the interim rule to 
include good faith failures in the 
timeliness in amendments within the 
scope of the harmless error rule. 


Transition to blanket license. The 
NPRM proposed that DMPs should 
submit notices of license to the MLC 
within 45 days after the license 
availability date where such DMPs 
automatically transition to operating 
under the blanket license pursuant to 17 
U.S.C. 115(d)(9)(A). The DLC suggested 
the rule should allow DMPs to submit 
notices earlier—at least 30 days prior to 
the license availability date—and to 
provide that the blanket license would 
become effective as of the license 
availability date for such notices.53 The 
MLC has represented that it intends to 
begin accepting NOLs even sooner—‘‘as 
soon as these regulations have been 
promulgated and the MLC is able to 
complete its online NOL form and make 
it available.’’ 54 The Office agrees that 
this is reasonable and has amended the 
language of the rule to require the MLC 
to begin accepting such notices no less 


than 30 days prior to the license 
availability date. 


The DLC separately requested that the 
rule clarify, for notices of licenses 
submitted during this period of 
transition to the blanket license, that 
‘‘the rejection of such a notice of license 
based on any challenge the MLC may 
make to the adequacy of the notice will 
not immediately terminate the blanket 
license during the notice and cure 
period or any follow-on litigation 
challenging the MLC’s final decision to 
reject the notice of license, provided the 
blanket licensee meets the blanket 
license’s other required terms.’’ 55 The 
Office has considered this comment and 
made an adjustment to this aspect of the 
interim rule. The NPRM articulated the 
Office’s view that the statutory 
provisions regarding notices of license 
and the transition to the blanket license 
must be read together, such that DMPs 
transitioning to the blanket license must 
still submit notices of license to the 
MLC. But because the statute provides 
that the blanket license ‘‘shall, without 
any interruption in license authority 
enjoyed by such [DMP], be 
automatically substituted for and 
supersede any existing compulsory 
license,’’ the Office agrees with the DLC 
that clarification may be helpful.56 In 
general, because a compliant notice of 
license is a condition to ‘‘obtain’’ a 
blanket license, a notice of license in the 
first instance that has been finally 
rejected (i.e., where the alleged 
deficiency is not cured within the 
relative period and/or the rejection 
overruled by an appropriate district 
court) by the MLC would seem to never 
take effect.57 In the case of a defective 
notice of license submitted in 
connection with a DMP’s transition 
from existing compulsory license(s) to 
the blanket license, however, because 
the blanket license is ‘‘automatically 
substituted,’’ a finally rejected notice of 
license may be more akin to a default, 
which would begin after the resolution 
of the notice and cure period or any 
follow-on litigation challenging the 
MLC’s final decision to reject the notice 
of license, provided the blanket licensee 
meets the blanket license’s other 
required terms. 


2. Notices of Nonblanket Activity 
The proposed regulations for notices 


of nonblanket activity (‘‘NNBAs’’) from 
SNBLs generally mirror the 
requirements for NOLs, with 


conforming adjustments reflecting 
appropriate distinctions between the 
two types of notices. The DLC submitted 
comments regarding the description of 
the DMP and its covered activities and 
the harmless error rule that mirror its 
suggestions for these two issues for 
NOLs. For the same reasons discussed 
above, the Office incorporates the DLC’s 
proposed changes into the interim rule. 


B. Data Collection and Delivery Efforts 
While the MLC is ultimately tasked 


with matching musical works to sound 
recordings embodying those works and 
identifying and locating the copyright 
owners of those works (and shares 
thereof), DMPs and musical work 
copyright owners also have certain 
obligations under the MMA to engage in 
data collection efforts. The Office 
proposed regulations related to the 
obligations of both sets of parties, 
discussed in turn below. 


1. Efforts by Digital Music Providers 
The MMA requires DMPs to ‘‘engage 


in good-faith, commercially reasonable 
efforts to obtain from sound recording 
copyright owners and other licensors of 
sound recordings’’ certain data about 
sound recordings and musical works.58 
A DMP that fails to fulfill this obligation 
may be in default of the blanket license 
if, after being served written notice by 
the MLC, it refuses to cure its 
noncompliance within 60 days.59 The 
NPRM proposed a minimum set of acts 
that would be a part of good-faith, 
commercially reasonable efforts under 
the MMA. These acts would have 
included requesting in writing ‘‘from 
sound recording copyright owners and 
other licensors of sound recordings’’ 
specific information about the sound 
recordings and underlying musical 
works that it had not previously 
obtained on an ongoing basis, at least 
once per quarter.60 For information that 
a DMP has already obtained, the rule 
proposed an ongoing and continuous 
obligation to request any updates from 
owners or licensors.61 Alternatively, the 
proposed rule permitted DMPs to satisfy 
their obligations to obtain the desired 
information from sound recording 
copyright owners and other licensors by 
arranging for the MLC to receive this 
information from an authoritative 
source of such information, such as 
SoundExchange, unless the DMP has 
actual knowledge that the source lacks 
such information for the relevant 
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62 Id. at 22524–25, 22540. 
63 DLC NPRM Comment Add. at A–9–A–10; MLC 


NPRM Comment App. B. 
64 ARM NPRM Comment at 2. See also 85 FR 


22518 at 22524 (concluding that ‘‘the MMA did not 
impose a data delivery burden on sound recording 
copyright owners and licensors, so any rule 
compelling their compliance would seem to be at 
odds with Congress’s intent’’). 


65 Recording Academy NPRM Comment at 1–2. 
66 MLC NPRM Comment at 8. 
67 Id. at 10–11; see MLC Reply NOI Comment 


App. B at 7–8. 


68 MLC NPRM Comment at 11–12. 
69 NMPA NPRM Comment at 3–4; Association of 


Independent Music Publishers (‘‘AIMP’’) NPRM 
Comment at 3–4; PeerMusic NPRM Comment at 3– 
4. 


70 DLC NPRM Comment at 7. 
71 ARM NPRM Comment at 7. 
72 Id. 
73 Id. at 8. 


74 MLC Reply NOI Comment App. at 8. 
75 85 FR at 22524. 
76 See id. (observing what constitutes appropriate 


efforts under the statute). 
77 DLC Initial NOI Comment at 3 (‘‘Finally, we do 


not believe any rulemaking is necessary or 
appropriate with respect to data collection efforts 
by licensees. The MMA already has specific 
requirements that do not need to be supplemented 
by regulation.’’). 


work.62 The NPRM noted the 
relationship between data collection 
efforts by DMPs and reports of usage. 
Because of this, some issues raised 
during this proceeding are relevant to 
both provisions. One such issue is the 
reporting by DMPs of sound recording 
metadata that has been altered by DMPs 
for normalization and display purposes. 
This issue is discussed below in the 
section on reports of usage. 


In addition to comments from parties 
on various aspects of this issue, the 
MLC and DLC both proposed regulatory 
text.63 Several commenters expressed 
their support for the general approach 
taken by the NPRM. They include 
representatives of the sound recording 
copyright owner community, who 
disagreed with calls for more robust 
obligations. ARM agreed specifically 
with the NPRM’s approach of not 
imposing a requirement for DMPs to 
contractually require sound recording 
copyright owners to provide DMPs with 
the information required by regulations, 
opining that such a requirement ‘‘run[s] 
counter to the statute.’’ 64 The Recording 
Academy also supported the approach 
outlined in the NPRM, calling it a 
‘‘balanced process.’’ 65 


Others advanced alternative proposals 
to the obligations provided in the 
NPRM. The MLC urged stronger 
obligations on the part of DMPs to 
obtain sound recording information, 
saying the NPRM ‘‘read[s] the 
requirement to make such efforts out of 
the statute, substituting a plain request 
for information, with no true affirmative 
steps to achieve the MMA’s required 
efforts to ‘obtain’ the data.’’ 66 The MLC 
proposed revisions to the regulatory 
language in accordance with its 
position; these included ‘‘[s]pecificity in 
correspondence,’’ ‘‘[t]argeted follow- 
up,’’ ‘‘[r]eporting on efforts,’’ 
‘‘[r]eporting on failures,’’ ‘‘[c]ertification 
of compliance,’’ and ‘‘[e]nforcement.’’ 67 
It also called for a most-favored-nation- 
type provision that would require that 
‘‘a DMP shall undertake no lesser efforts 
to obtain the [applicable] metadata . . . 
than it has undertaken to obtain any 
other sound recording or musical work 
information from such sound recording 
copyright owners or licensors,’’ arguing 


that ‘‘[r]egardless of the differences 
among DMPs, every DMP can undertake 
the same level of efforts [for the 
statutory data collection requirement] 
that it has undertaken to obtain other 
metadata from the same licensors where 
it desired such data for its own business 
purposes.’’ 68 The music publishing 
community generally echoed the 
position of the MLC on this issue and 
called for greater obligations on DMPs to 
provide sound recording and musical 
work information to the MLC.69 


The DLC agreed with the general 
approach of the NPRM but offered some 
amendments. Several concerned the 
collection and reporting of unaltered 
sound recording or musical work data 
and are addressed below in the section 
on reports of usage. The DLC asked the 
Office to clarify that ‘‘a digital music 
provider can satisfy the ‘good-faith, 
commercially reasonable efforts’ 
standard by relying on’’ a data feed of 
metadata that it receives from a record 
label or distributor, ‘‘and is not 
obligated to manually incorporate 
additional data that it may happen to 
receive through other means, such as 
through emails,’’ since doing so would 
be ‘‘inefficient and time-consuming.’’ 70 


While, as noted, ARM was supportive 
of the NPRM’s rejection of any 
obligations for DMPs to contractually 
require information from sound 
recording copyright owners, it ‘‘strongly 
oppose[d]’’ the requirement for DMPs to 
request metadata from sound recording 
copyright owners on a quarterly basis.71 
It noted that the major record labels 
already provide regular metadata feeds 
to DMPs, which ‘‘include weekly 
delivery of the sound recording 
metadata that accompanies that week’s 
new releases and real-time updates and 
corrections to previously provided 
sound recording metadata.’’ 72 ARM 
argued, ‘‘[g]iven the comprehensiveness, 
frequency and immediacy of the record 
companies’ metadata updates, the 
proposal to have DMPs request quarterly 
and other ad hoc updates from sound 
recording copyright owners is nothing 
more than makework.’’ 73 


Good-faith efforts. 
The Office has adjusted the interim 


rule based on public feedback. First, no 
commenter supported the Office’s 
proposal regarding quarterly written 
requests for sound recording and 


musical work information. The rule 
adopts a more flexible requirement that 
such efforts be taken ‘‘periodically,’’ 
rather than specifying the period. 
Adopting some of the MLC’s proposals, 
the interim rule requires such efforts to 
be ‘‘specific and targeted’’ toward 
obtaining any missing information. 
DMPs are also required to solicit 
updates of any previously obtained 
information if requested by the MLC 
and keep the MLC ‘‘reasonably 
informed’’ of all data collection efforts. 
Finally, the interim rule retains the 
requirement from the proposed rule that 
DMPs certify to their compliance with 
these obligations as part of their reports 
of usage, but the Office does not find it 
necessary to adopt the additional 
certification requirement proposed by 
the MLC. The certification language 
adopted as proposed in the NPRM is 
based in part on the MLC’s comments to 
the September NOI.74 


As with the approach taken in the 
NPRM, the interim rule establishes a 
floor for what constitutes good-faith, 
commercially reasonable efforts.75 Each 
DMP will have to decide based on its 
own circumstances whether the statute 
requires it to undertake efforts going 
beyond this floor.76 The DLC has 
previously endorsed such an approach, 
saying the statute is sufficiently specific 
as to a DMP’s data collection obligations 
so as to make additional regulatory 
guidance unnecessary.77 


Although it has eliminated the 
quarterly reporting requirement in favor 
of a ‘‘periodic’’ standard, the Office 
finds ARM’s characterization of the 
provision as ‘‘makework’’ to be 
somewhat of an overstatement. While it 
may be that in many cases, particularly 
involving more sophisticated sound 
recording copyright owners or licensors, 
such requests could yield little or no 
new information not already provided 
to DMPs, the record does not establish 
the futility of such requests across the 
board. The DLC noted that there are 
instances where DMPs do request and 
receive additional metadata from sound 
recording copyright owners—it 
explained that, for example, ‘‘record 
labels sometimes provide blank fields’’ 
for some of the data types DMPs are 
required to report to the MLC, and 
‘‘DMPs may leave that metadata as is, 
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78 DLC Letter July 13, 2020 at 7 (emphasis added). 
The DLC added, by way of example, ‘‘MediaNet’s 
platform requires certain metadata fields to be 
present in order to ingest the content itself. 
MediaNet therefore must fill in the blanks for those 
data types, either through one-off research or 
seeking redelivery from the relevant record label.’’ 
Id. at 7 n.10. 


79 85 FR at 22524. The Office explained that ‘‘the 
MMA did not impose a data delivery burden on 
sound recording copyright owners and licensors, so 
any rule compelling their compliance would seem 
to be at odds with Congress’s intent.’’ Id. 


80 As noted in the NPRM, the Office ‘‘is wary of 
proposals mandating DMPs to require delivery of 
information from sound recording copyright owners 


and licensors through contractual or other means.’’ 
See id. 


81 MLC NPRM Comment at 15–17. 
82 Id. at 15–16. 
83 Id. at 16. 
84 The interim rule also explicitly cross-references 


the relevant categories of information listed in the 
report of usage provision rather than enumerating 
a separate list for collection efforts. 


85 85 FR at 22524. 
86 SoundExchange Ex Parte Letter July 24, 2020 


at 1; SoundExchange Ex Parte Letter Sept. 1, 2020, 
at 2; ARM Ex Parte Letter July 27, 2020 at 2 (citing 
RIAA, RIAA Designates SoundExchange as 
Authoritative Source of ISRC Data in the United 
States (July 22, 2020), https://www.riaa.com/riaa- 
designates-soundexchange-as-authoritative-source- 
of-isrc-data-in-the-united-states/; see also 
SoundExchange Initial NOI Comment at 2–3. 


87 ARM NPRM Comment at 2; Recording 
Academy NPRM Comment at 1–2; DLC NPRM 


Comment at 7 (‘‘In general, DLC appreciates the 
Office’s decision to create this option for DMPs to 
satisfy their data collection obligations’’). 


88 DLC NPRM Comment at 8. 
89 MLC NPRM Comment at 14–15, App. at viii. 
90 Id. at 13–15. 
91 Id. at 14. Compare ARM NPRM Comment at 9 


(describing the Music Data Exchange (‘‘MDX’’) 
system operated by SoundExchange, stating it is ‘‘a 
central ‘portal’ that facilitates the exchange of 
sound recording and publishing data between 
record labels and music publishers for new releases 
and establishes a sound recording-musical work 
link’’ and ‘‘a far more efficient source of musical 
work data for new releases than any metadata 
various DMPs are likely to receive . . . from the 
record companies’’). 


92 See MLC Ex Parte Letter Aug. 21, 2020 at 2 
(‘‘For musical works information, the MLC 
maintains that it ‘‘will be sourced from copyright 
owners.’’). 


or, in order to satisfy the ingestion 
requirements of their particular systems, 
may fill in the blanks based on their 
own research or ask the label to 
redeliver a more complete set of 
metadata.’’ 78 Moreover, the statutory 
provisions on data collection efforts 
would largely be rendered superfluous 
if DMPs had no obligations beyond 
merely passing through what sound 
recording and musical work information 
they received from sound recording 
copyright owners in the ordinary course 
of business. Congress clearly envisioned 
that additional efforts would play some 
role in obtaining data, otherwise it 
would not have included the provision. 
Thus, the Office declines to adopt the 
DLC’s proposed clarification that would 
limit DMPs’ obligations to providing 
just the data it receives from a record 
label feed. 


The Office again declines to mandate 
that DMPs require delivery of 
information from sound recording 
copyright owners and licensors through 
contractual or other means for the same 
reasons identified in the NPRM.79 The 
Office does, however, presume that at 
least some DMPs and sound recording 
copyright owners may include such data 
delivery obligations in subsequent 
contracts even absent a regulatory 
requirement. DMPs have an incentive to 
ensure they are fulfilling their data 
collection obligations, and labels are 
also incentivized to ensure accurate and 
robust metadata accompanies the 
licensing and use of their recordings. 
Relatedly, the Office declines to adopt 
the most-favored-nation provision 
proposed by the MLC (and supported by 
NMPA). In some cases, DMPs may have 
entered into licensing agreements with 
sound recording copyright owners that 
require the provision of sound recording 
or musical work information; a most- 
favored-nation provision would under 
those circumstances obligate DMPs to 
contractually require other sound 
recording copyright owners to provide 
such information or alter existing 
agreements, a requirement that the 
Office has previously rejected.80 


Finally, the MLC highlighted what it 
considered a ‘‘circularity’’ in the data 
collection requirements.81 It observed 
that while the regulations obligate DMPs 
to obtain sound recording information 
that is required by the Office to be 
included in reports of usage, the reports 
of usage regulations do not ‘‘strictly 
require’’ many items to be reported by 
DMPs.82 The MLC argued that the result 
of this circularity would ‘‘render null’’ 
the obligation to make efforts to obtain 
sound recording information by 
DMPs.83 This was not the Office’s 
intent, and to address the MLC’s 
concerns, the interim rule clarifies that 
the required categories of information to 
which DMP data collection obligations 
apply are without regard to any 
limitations that may apply to the 
reporting of such information in reports 
of usage.84 


SoundExchange option. 
The interim rule retains the proposed 


ability for DMPs to alternatively satisfy 
their data collection obligations by 
arranging for the MLC to receive the 
required information from an 
authoritative source of information 
provided by sound recording copyright 
owners and other licensors, such as 
SoundExchange. As the Office noted in 
its NPRM, ‘‘the record suggests that 
access to such a sound recording 
database can be expected to provide the 
MLC with more authoritative sound 
recording ownership data than it may 
otherwise get from individual DMPs 
engaging in separate efforts to coax 
additional information from entities that 
are under no obligation to provide it for 
purposes of the section 115 license.’’ 85 
SoundExchange in particular has 
assembled a large set of data due to its 
administration of the section 114 
license, and since July 22, 2020, has 
been designated as the authoritative 
source of ISRC data in the United 
States.86 The proposal drew support 
from a number of commenters; 87 no 


one, including the MLC, objected to this 
provision. 


Both the DLC and MLC suggested 
amendments to this option. The DLC 
proposed language to clarify that the 
proposed knowledge standard meant 
‘‘actual knowledge’’ and that the 
provision does not require ‘‘DMPs to 
affirmatively engage in a track-by-track 
assessment of whether a particular 
sound recording is or is not in the 
SoundExchange database.’’ 88 The MLC 
essentially seeks the opposite, that a 
DMP should only be able to use this 
option where it affirmatively knows that 
the third-party data source has the 
relevant information for the relevant 
recording.89 The MLC expressed 
concern that without prematching by a 
DMP of its library to a third-party 
database, the job of cross-matching DMP 
feeds with third-party data would fall 
on the MLC itself, a project of large 
scope and scale that it asserts is outside 
the MLC’s core responsibilities.90 In 
addition, the MLC noted ‘‘even a source 
such a[s] SoundExchange does not have 
data for all of the sound recordings that 
any particular DMP may stream (as a 
reminder of scale, even 99 percent 
coverage of a 50 million track catalog 
leaves 500,000 tracks not covered).’’ It 
also suggested that the SoundExchange 
database lacked corresponding musical 
work metadata for sound recordings in 
its database,91 although the MLC 
subsequently stated that it intends to 
populate the public database with 
information from musical works 
copyright owners, and rely on the same 
data for matching.92 


In balancing these interests, the Office 
is mindful that a main goal underlying 
the data collection provision is to 
ensure the MLC is receiving adequate 
and accurate data to assist in the core 
task of matching musical works and 
their owners to the sound recordings 
that are reported by DMPs, ultimately 
leading to musical work copyright 
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93 See MLC NPRM Comment at 14. 
94 See DLC NPRM Comment at 8. 


95 17 U.S.C. 115(d)(3)(E)(iv). 
96 See, e.g., MLC NPRM Comment at 18–20; 


Nashville Songwriters Association International 
(‘‘NSAI’’) NPRM Comment at 4; NMPA NPRM 
Comment at 5–6; Peermusic NPRM Comment at 4; 
Songwriters Guild of America, Inc. (‘‘SGA’’) NPRM 
Comment at 2–3. But see Recording Academy 
NPRM Comment at 2 (‘‘appreciat[ing] the 
consideration the Office shows for independent and 
self-published songwriters who could be vulnerable 
to overly burdensome requirements and 
regulations,’’ and stating that the ‘‘proposal to adopt 
a minimal floor requirement is a fair approach, and 
strikes a proper balance to avoid instituting an 
undue burden for independent and self-published 
songwriters’’). Regarding SGA’s proposal that the 
MLC have a ‘‘parallel requirement . . . to utilize 
best efforts to provide adequate hands-on help, 
technical guidance and active assistance to all 
Copyright Owners in order to prompt the highest 
achievable level of compliance,’’ SGA NPRM 
Comment at 2, that is beyond the scope of this 
proceeding, but the MLC’s duties are addressed 
elsewhere in the statute and potentially germane to 
the Office’s ongoing Unclaimed Royalties Study. 
See, e.g., 17 U.S.C. 115(d)(3)(J)(iii)(II)(bb); 85 FR at 
33735. 


97 See 85 FR at 22526 (‘‘[T]he Office proposes to 
codify a minimal floor requirement that should not 
unduly burden less-sophisticated musical work 
copyright owners.’’). 


98 See MLC NPRM Comment at 12 n.4, 19; NMPA 
NPRM Comment at 5. 


99 See MLC Reply NOI Comment at 12 (‘‘[U]nder 
the MLC’s proposal, the musical work copyright 
owners would be required to provide the sound 
recording information they actually have in their 
possession, custody, or control.’’). 


100 See MLC NPRM Comment at 19 & n.8; NMPA 
NPRM Comment at 5–6; NSAI NPRM Comment at 
4; SoundExchange NPRM Comment at 4. 


101 See MLC NPRM Comment App. at viii–ix. 
102 See DLC NPRM Comment at 8–9; see also 85 


FR at 22526. 
103 See, e.g., Recording Academy NPRM Comment 


at 3 (‘‘[P]erformance rights organization information 
is not relevant data.’’); DLC Initial NOI Comment at 
20; MLC Reply NOI Comment at 36. 


104 See 17 U.S.C. 115(d)(3)(C)(ii)–(iii). 


owners receiving the royalties to which 
they are entitled. The Office 
acknowledges what it understands to be 
the MLC’s position, that DMPs should 
be sufficiently motivated to engage in 
data collection efforts for those edge 
cases that may not appear in a third- 
party database, as well as the MLC’s 
concern that the proposed language 
‘‘might be misread to imply that, as long 
as a DMP remains ignorant of exactly 
which particular sound recordings are 
not covered by the third party, it can use 
an incomplete resource to substitute for 
complete efforts.’’ 93 At the same time, 
however the Office is reluctant to accept 
the MLC’s proposal that DMPs must 
prematch their libraries against a third- 
party database to take advantage of this 
option, as it seems to go so far as to 
make this option, one that might 
seemingly aid the MLC as well as 
individual DMPs, impractical from a 
DMP perspective.94 


The Office has therefore adjusted the 
proposed rule. Under the interim rule, 
a DMP can satisfy its obligations under 
this provision by arranging for the MLC 
to receive the required information from 
an authoritative source of sound 
recording information, unless it either 
has actual knowledge that the source 
lacks such information as to the relevant 
sound recording or a set of sound 
recordings, or has been notified about 
the lack of information by the source, 
the MLC, or a copyright owner, licensor, 
or author (or their respective 
representatives, including by an 
administrator or a collective 
management organization) of the 
relevant sound recording or underlying 
musical work. The introduction of this 
notification provision establishes a 
mechanism for the MLC or others who 
are similarly incentivized to identify 
those gaps. Moreover, for a DMP to use 
this option, its arrangement with the 
third-party data source must require that 
source to report such gaps as are known 
to it. The Office notes that this provision 
applies not only to gaps as to specific 
sound recordings but also gaps as to 
specific data fields for sound recordings, 
specific labels and distributors, and 
specific categories of sound recordings, 
such as those from missing or 
underrepresented genres or countries of 
origin. This approach is intended to 
empower the MLC and others to notify 
DMPs regarding areas where it believes 
the data may fall short, in service of the 
statutory obligation for each DMP to 
engage in good faith efforts to obtain 
this additional data. 


2. Efforts by Copyright Owners 
The MMA requires musical work 


copyright owners whose works are 
listed in the MLC’s public database to 
‘‘engage in commercially reasonable 
efforts to deliver to the mechanical 
licensing collective, [] to the extent such 
information is not then available in the 
database, information regarding the 
names of the sound recordings in which 
that copyright owner’s musical works 
(or shares thereof) are embodied, to the 
extent practicable.’’ 95 Many 
commenters speaking to the issue of 
musical work copyright owner efforts 
contended that the proposed rule’s 
requirements were too onerous.96 The 
Office did not intend for this aspect of 
the proposed rule to impose a 
significantly greater burden on musical 
work copyright owners than the statute 
already prescribes.97 The proposed 
obligation to ‘‘monitor[] the musical 
works database for missing and 
inaccurate sound recording information 
relating to applicable musical works’’ 
was not meant to require copyright 
owners to regularly review the entirety 
of the MLC’s database. And while the 
MLC and others criticize the proposed 
reference to provision of information 
within the copyright owner’s 
‘‘possession, custody, or control,’’ 98 that 
language came from the MLC’s 
comments.99 Further, the provision 
referring to delivery to the MLC ‘‘by any 


means reasonably available to the 
copyright owner’’ was not meant to 
compel delivery by any means 
reasonably available, but rather permit 
delivery by any such means of the 
owner’s choosing. 


Nevertheless, given the comments, the 
Office is amenable to clarification and 
acknowledges that under the statute, 
copyright owners are already 
incentivized to provide this information 
to the MLC to help ensure their works 
are matched and that they receive full 
and proper royalty payments.100 Indeed, 
copyright owners are further 
incentivized to ensure that the MLC has 
much greater information, such as about 
their identity, location, and musical 
works, than just the sound recording 
information required by 17 U.S.C. 
115(d)(3)(E)(iv) and addressed by this 
aspect of the proposed rule. 
Consequently, the Office believes it is 
reasonable for the interim rule to track 
the MLC’s proposed language, under 
which musical work copyright owners 
should provide the applicable sound 
recording information to the extent the 
owner has the information and becomes 
aware that it is missing from the MLC’s 
database.101 


Regarding the information required to 
be delivered, the Office again declines 
the DLC’s request to require provision of 
performing rights organization 
information.102 Assuming arguendo that 
the DLC is correct that such a 
requirement is within the Office’s 
authority to compel, the current record 
does not indicate that such information 
is sufficiently relevant to the MLC’s 
matching efforts or the mechanical 
licensing of musical works so as to 
persuade the Office to require it to be 
provided at this time.103 The MLC, of 
course, may permissively accept such 
information, although the MMA 
explicitly restricts the MLC from 
licensing performance rights.104 


C. Reports of Usage and Payment— 
Digital Music Providers 


Commenters raised a number of issues 
related to the NPRM’s provisions 
covering the form, content, delivery, 
certification, and adjustment of reports 
of usage and payment, as well as 
requirements under which records of 
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105 MLC NPRM Comment at 40–41. 
106 Id. at 40; see also 37 CFR 385.21–385.22. 
107 Interim rule at section 210.27(d)(1)(i). For 


similar reasons, the Office is not amending section 
210.27(d)(1)(ii), to which the MLC proposed adding 
the same language. 


108 See 85 FR at 22530–32, 22541–42. 
109 DLC NPRM Comment Add. at A–15–16. 
110 MLC Letter July 13, 2020 at 7. 
111 Recording Academy NPRM Comment at 2 


(‘‘[T]he Academy appreciates and concurs with the 
Office’s proposal to include certain additional data 
fields that will prove beneficial in the matching 
efforts.’’); see, e.g., SONA & MAC NPRM Comment 
at 2, 6 (‘‘Additional data fields proposed to be 
added by the Office . . . will also play a critical 
role in identification and matching efforts.’’). The 
Office declines SONA & MAC’s request ‘‘to elevate 
[the second and third tiers of information] to the 
first tier of mandatory information.’’ See SONA & 
MAC NPRM Comment at 6–7. Much of the second 
and third tier information is enumerated in the 


statute, which expressly states that it be provided 
‘‘to the extent acquired.’’ See 17 U.S.C. 
115(d)(4)(A)(ii)(I)(aa)–(bb); see also 85 FR at 22531 
(rejecting a similar request from the MLC). 


112 See ARM NPRM Comment at 9, 11. The Office 
disagrees with ARM’s suggestion to delete the 
requirement that DMPs report ‘‘[o]ther information 
commonly used in the industry to identify sound 
recordings and match them to the musical works 
the sound recordings embody.’’ See id. at 9. That 
requirement is enumerated in the statute. 17 U.S.C. 
115(d)(4)(A)(ii)(I)(aa). 


113 ARM NPRM Comment at 6–7; DLC Letter July 
13, 2020 at 4, 7; DLC Ex Parte Letter July 24, 2020 
at 4. 


114 See 37 CFR 385.11(a), 385.21(c). 
115 See DLC Ex Parte Letter July 24, 2020 at 4 n.12 


(‘‘DLC would not oppose a requirement to report, 
in all instances, the playing time value based on the 
processing of the actual sound recording file, rather 
than the value reported by the label.’’); MLC Ex 
Parte Letter July 24, 2020 at 9 (‘‘Playing Time could 
be reported either as the unaltered version or as 
calculated automatically based upon an analysis of 
the audio file being streamed.’’). 


116 See 85 FR at 22525, 22541. 
117 ARM NPRM Comment at 7; Recording 


Academy NPRM Comment at 2–3. 


118 FMC NPRM Comment at 2–3. 
119 See DLC NPRM Comment Add. at A–15; MLC 


NPRM Comment App. at xv. 
120 During the proceeding, RIAA submitted 


comments both individually and jointly with other 
commenters, including with A2IM. A2IM and the 
RIAA also submitted comments together under the 
name of an organization called the Alliance for 
Recorded Music (‘‘ARM’’). References herein are to 
the name used in each respective comment (e.g., 
‘‘RIAA,’’ ‘‘A2IM & RIAA,’’ ‘‘ARM,’’ etc.). 


121 85 FR at 22532, 22542. 
122 Digital Data Exchange, LLC (‘‘DDEX’’) NPRM 


Comment at 2; see DLC Letter July 13, 2020 at 10– 
11; DLC Ex Parte Letter July 24, 2020 at 5 n.15; MLC 
Ex Parte Letter July 24, 2020; see also A2IM & RIAA 
Reply NOI Comment at 8–9, 11. 


123 DDEX NPRM Comment at 2. 
124 MLC NOI Comment at 13, U.S. Copyright 


Office Dkt. No. 2020–8, available at https://
beta.regulations.gov/document/COLC-2020-0006- 
0001. 


use must be maintained and made 
available to the MLC by DMPs. 


1. Content of Monthly Reports of Usage 


i. Royalty Pool Calculation Information 
The MLC proposed that the language 


regarding usage reporting be ‘‘amended 
to expressly reference royalty pool 
information’’ to provide what it says is 
needed clarity.105 The Office has 
considered this request but does not 
currently believe the added language is 
necessary. Based on its comments, the 
MLC seems to be referring to the top- 
line payable royalty pool calculation 
inputs, such as service provider 
revenue, total cost of content, 
performance royalties, and user/ 
subscriber counts.106 DMPs are already 
required to report these inputs to the 
extent they are sufficient to ‘‘allow the 
mechanical licensing collective to assess 
the manner in which the blanket 
licensee determined the royalty owed 
and the accuracy of the royalty 
calculations.’’ 107 


ii. Sound Recording and Musical Work 
Information 


The interim rule retains the same 
three tiers of sound recording and 
musical work information proposed in 
the NPRM, with some modifications to 
certain categories of information 
discussed below.108 The DLC does not 
propose eliminating any of the proposed 
categories 109 and the MLC states that 
‘‘[a]ll of the metadata fields proposed in 
§ 210.27(e)(1) will be used as part of the 
MLC’s matching efforts.’’ 110 Other 
commenters concur, including the 
Recording Academy, which agrees that 
the ‘‘proposed tiers of information for 
sound recordings is an accurate 
interpretation of the statute, identifies a 
simple and standardized process for the 
DMPs to follow, and will help improve 
matching and minimize instances of 
unclaimed royalties.’’ 111 While ARM 


questions the value of certain categories 
of information, and seeks to confirm 
that sound recording copyright owners 
are not obligated to provide DMPs with 
data outside of the regular digital supply 
chain, ARM does not ultimately oppose 
their inclusion in the rule.112 As 
discussed above, although the statute 
does not place any affirmative 
obligation on sound recording copyright 
owners to provide data, it does establish 
a framework whereby DMPs must 
engage in appropriate efforts to obtain 
sound recording and musical work 
information from sound recording 
copyright owners that such owners may 
not have otherwise provided to DMPs. 


iii. Playing Time 
During the course of the proceeding it 


came to light that the playing time 
reported to DMPs by sound recording 
copyright owners may not always be 
accurate.113 Having accurate playing 
time is critical because it can have a 
bearing on the computation of 
royalties.114 Therefore, in accord with 
the positions of both the MLC and DLC, 
the interim rule makes clear that DMPs 
must report the actual playing time as 
measured from the sound recording 
audio file itself.115 


iv. Release Dates 
The proposed rule would require 


provision of ‘‘release date(s)’’ and the 
NPRM invited comment as to whether 
this proposed requirement should be 
explicitly limited to reporting only 
release years instead.116 While ARM 
and the Recording Academy suggested 
that release years alone are sufficient,117 
FMC contends that it can be useful to 
have full dates ‘‘[b]ecause it’s not 
uncommon for multiple versions of a 


track to be released within the same 
calendar year’’ and it ‘‘would help 
distinguish between the versions to 
ensure the right publishers and 
songwriters are compensated if there is 
any ambiguity, or if other data fields are 
missing for any reason.’’ 118 The MLC 
and DLC did not comment on this 
issue.119 Based on the current record, 
the Office is not convinced that the 
requirement should be explicitly limited 
to only the release year, and has 
adopted the language as proposed. 


v. Sound Recording Copyright Owners 
The NPRM proposed that DMPs may 


satisfy their obligations to report sound 
recording copyright owner information 
by reporting three DDEX fields 
identified by the American Association 
of Independent Music (‘‘A2IM’’) & the 
Recording Industry Association of 
America (‘‘RIAA’’) as fields that may 
provide indicia relevant to determining 
sound recording copyright 
ownership 120 (to the extent such data is 
provided to DMPs by sound recording 
copyright owners or licensors): DDEX 
Party Identifier (DPID), LabelName, and 
PLine.121 In response, the MLC, DLC, 
and DDEX express concern with using 
DPID, with DDEX explaining that 
‘‘although a unique identifier and in 
relevant instances an identifier of 
‘record companies,’ [DPID] does not 
identify sound recording copyright 
owners,’’ but rather ‘‘only identifies the 
sender and recipient of a DDEX 
formatted message and, in certain 
circumstances, the party that the 
message is being sent on behalf of.’’ 122 
DDEX further states that ‘‘[i]n the vast 
majority of cases . . . the DPIDs . . . 
will not be attempting to identify the 
copyright owner of the sound 
recordings.’’ 123 The MLC agrees, 
explaining that DPID ‘‘does not identify 
sound recording copyright owner, but 
rather, the sender and/or recipient of a 
DDEX-formatted message.’’ 124 ARM 
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125 ARM Ex Parte Letter July 27, 2020 at 4. ARM 
does not object to including the DPID party’s name 
in the public musical works database, but does 
‘‘object to the numerical identifier being disclosed, 
as the list of assigned DPID numbers is not public 
and disclosing individual numbers (and/or the 
complete list of numbers) could have unintended 
consequences.’’ ARM NPRM Comments at 10, U.S. 
Copyright Office Dkt. No. 2020–5, available at 
https://beta.regulations.gov/document/COLC-2020- 
0005-0001. 


126 DLC Letter July 13, 2020 at 10 (stating that 
while converting the DPID numerical code into the 
party’s actual name for reporting purposes ‘‘is 
conceptually possible’’ for DMPs, ‘‘it would require 
at least a substantial effort for some services’’ 
(around one year of development), and ‘‘would be 
an impracticable burden for some others’’). 


127 See, e.g., RIAA Initial NOI Comment at 2–3; 
A2IM & RIAA Reply NOI Comment at 8–10; ARM 
NOI Comment at 4, U.S. Copyright Office Dkt. No. 
2020–8, available at https://beta.regulations.gov/ 
document/COLC-2020-0006-0001; see also U.S. 
Copyright Office, Notice of Proposed Rulemaking, 
The Public Musical Works Database and 
Transparency of the Mechanical Licensing 
Collective, Dkt. No. 2020–8, published elsewhere in 
this issue of the Federal Register; U.S. Copyright 
Office, Interim Rule, Royalty Reporting and 
Distribution Obligations of the Mechanical 
Licensing Collective, Dkt. No. 2020–6, published 
elsewhere in this issue of the Federal Register. 


128 85 FR at 22530–31, 22541. 
129 Id. at 22530–31. The Office understands that 


an audio link is a unique identifier, but not 
necessarily the other way around, as some services 
use different types of unique identifiers, such as 
numbers or codes rather than links, which can be 
used within a platform to access a given recording. 


130 Id. at 22531. 
131 Id. 
132 MLC NPRM Comment at 39–40. 
133 Id. at 39–40, 39 n.12, App. at xiv. 
134 NSAI NPRM Comment at 4–5 (‘‘The most 


difficult sound recordings to match will be those 
that have substantially missing or inaccurate 
metadata. In these situations, there may be no other 


possible way to make a match except through the 
audio.’’); SONA & MAC NPRM Comment at 7–8; 
MLC Unclaimed Royalties Oversight Committee 
NPRM Comment at 2–5 (‘‘[A] readily available 
audio reference is the easiest, most reliable and 
transparent way to confirm ownership of a song.’’). 


135 NSAI NPRM Comment at 5; see MLC Ex Parte 
Letter Apr. 3, 2020 at 5(‘‘[I]t would be unfair, and 
economically infeasible for many songwriters, to 
require the purchase of monthly subscriptions to 
each DMP service in order to fully utilize the 
statutorily-mandated claiming portal.’’). 


136 DLC Letter June 15, 2020 at 1. 
137 ARM NPRM Comment at 3. 
138 Id. 
139 U.S. Copyright Office Letter June 8, 2020; see 


DLC Letter June 15, 2020; MLC Letter June 15, 2020; 
MLC Unclaimed Royalties Oversight Committee 
Letter June 15, 2020. 


140 See DLC Ex Parte Letter June 23, 2020; MLC 
Ex Parte Letter June 23, 2020; MLC Unclaimed 
Royalties Oversight Committee Ex Parte Letter June 
23, 2020; MAC Ex Parte Letter June 23, 2020; NSAI 
Ex Parte Letter June 24, 2020; RIAA Ex Parte Letter 
June 22, 2020; SONA Ex Parte Letter June 23, 2020; 
DLC Letter July 8, 2020; MLC Letter July 8, 2020; 
RIAA Letter July 8, 2020. 


does not dispute this position, but 
suggests that DPID should nonetheless 
be retained because its inclusion in the 
public musical works database ‘‘will be 
useful to members of the public who are 
looking for a [sound recording] licensing 
contact.’’ 125 By contrast, the DLC 
contends that DPID ‘‘is not a highly 
valuable data field,’’ and that the burden 
of converting DPID numerical codes into 
parties’ names (to address ARM’s 
concern about displaying the numerical 
identifier) outweighs ‘‘the benefit that 
would accrue from requiring DMPs to 
convert DPID numerical codes into 
parties’ names.’’ 126 


Having considered these comments, it 
seems that DPID may not have a strong 
connection to the MLC’s matching 
efforts or the mechanical licensing of 
musical works. In light of this, and the 
commenters’ concerns, the Office 
declines at this time to require DMPs to 
report DPID, although they are not 
precluded from reporting it. In 
concurrent rulemakings, the Office is 
separately considering related 
comments regarding the display of 
information provided through fields 
relevant to the statutory references to 
‘‘sound recording copyright owners’’ in 
the public musical works database and 
in royalty statements provided to 
copyright owners.127 


vi. Audio Access 


The NPRM proposed requiring DMPs 
to report any unique identifier assigned 
by the DMP, including any code that 
can be used to locate and listen to the 
sound recording on the DMP’s 


service.128 In doing so, the NPRM 
adopted the DLC’s proposal that DMPs 
provide these in lieu of the audio links 
the MLC had requested.129 The NPRM 
described the dispute on this point, and 
noted that ‘‘while the [MLC’s] planned 
inclusion of audio links [in its claiming 
portal] is commendable, the record to 
date does not establish that the method 
by which the MLC receives audio links 
should be a regulatory issue, rather than 
an operational matter potentially 
resolved by MLC and DLC members, 
including through the MLC’s operations 
advisory committee.’’ 130 The Office 
concluded that it ‘‘declines at this time 
to propose a rule including audio links 
in monthly reporting, but encourages 
the parties, including individual DLC 
members, to further collaborate upon a 
solution for the MLC portal to include 
access to specific tracks (or portions 
thereof) when necessary, without cost to 
songwriters or copyright owners. The 
Office hopes that this matter can be 
resolved after the parties confer further, 
but remains open to adjusting this 
aspect of the proposed rule if 
developments indicate it is 
necessary.’’ 131 


Despite the Office’s encouragement, 
this issue has not yet been resolved, 
although the parties provided additional 
information underlying their respective 
positions. The MLC maintains that 
audio links should be included in 
monthly reports of usage, stating they 
are ‘‘a critical tool for addressing the 
toughest of the unmatched.’’ 132 The 
MLC states that it does not seek to host 
any copies of the audio on its own 
servers but rather link to audio files 
residing on the DMPs’ respective 
servers; it further proposes to limit 
audio access to registered users of its 
password-protected claiming portal, to 
provide audio only for unmatched uses, 
and to limit access to 30-second 
previews or samples of the audio.133 
NSAI, SONA & MAC, and the MLC 
Unclaimed Royalties Oversight 
Committee also submitted comments 
discussing the importance of audio 
access in identifying unmatched 
works.134 NSAI, for example, reiterates 


a concern previously raised by the MLC 
that songwriters may need to purchase 
subscriptions to the majority of the 
DMPs’ services to be able to actually use 
the proposed unique identifiers to listen 
to the audio.135 The DLC’s comments to 
the NPRM do not address this issue, 
although it reported separate 
engagement on the subject with the 
MLC.136 ARM supports the use of 
unique identifiers instead of links, but 
does not object to links ‘‘to the extent 
that the MLC seeks the audio links 
solely for inclusion in its private, 
password-protected claiming portal in 
order to assist musical work copyright 
owners in identifying and claiming their 
works,’’ and ‘‘provided that the links 
take the user to the DMPs, that no audio 
files reside on the MLC’s servers and 
that links are only provided for 
unmatched works.’’ 137 ARM seeks to 
ensure that the MLC’s portal and 
database do not become ‘‘a free online 
jukebox that competes with DMPs.’’ 138 


In light of these comments, to help 
progress the rulemaking, the Office sent 
a letter to these parties seeking 
additional information and responses to 
specific questions on this issue.139 The 
Office then held an ex parte meeting 
with these commenters to further 
discuss the matter, which was followed 
up with additional written 
submissions.140 


These efforts revealed further details 
concerning how the MLC intends to use 
sound recording audio obtained through 
DMP reporting and the obstacles DMPs 
face in accommodating what the MLC 
seeks. For example, the MLC confirms 
that it does not intend to make or host 
any copies of such sound recordings, or 
use audio access to undertake matching 
efforts involving digital fingerprinting 
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141 MLC Letter June 15, 2020 at 6–7; MLC Ex 
Parte Letter June 23, 2020 at 2; see also SONA & 
MAC NPRM Comment at 7–8 (‘‘[T]he ability to 
employ ‘fingerprinting’ technology to compare 
unidentified audio files to known sound recordings 
would augment and improve matching and 
claiming efforts.’’). 


142 See MLC Ex Parte Letter June 23, 2020 at 2– 
3; MLC Letter June 15, 2020 at 5–6, 6 n. 5; DLC Ex 
Parte Letter June 23, 2020 at 2. 


143 DLC Ex Parte Letter June 23, 2020 at 1–2; see 
also id. at 2–6; DLC Letter June 15, 2020 at 2–5. The 
DLC also disputes the MLC’s assertions that this has 
been done before in other contexts. DLC Ex Parte 
Letter June 23, 2020 at 2 (‘‘[T]hese claiming portals 
do not contain audio assets and users cannot listen 
to tracks directly within the portals; instead, and 
only in the case of certain DMP agreements, users 
are redirected to the DMP’s individual service, 
where they can listen to the track after logging in.’’); 
DLC Letter July 8, 2020 at 2. 


144 DLC Letter June 15, 2020 at 5; see also MLC 
Ex Parte Letter June 23, 2020 at 2 (‘‘[A] unique DMP 
identifier is already reported under the DDEX DSRF 
standard.’’). 


145 DLC Ex Parte Letter June 23, 2020 at 3. 
146 RIAA Letter July 8, 2020 at 1–2 (‘‘[R]equiring 


every DMP to build an embedded audio player that 
can be incorporated into the MLC portal will mean 
DMP/label contract amendments and expensive 
service functionality changes that could introduce 


security holes leading to piracy and loss of 
revenue.’’); RIAA Ex Parte Letter June 22, 2020 at 
2 (‘‘[I]t would be inappropriate for the Copyright 
Office to issue regulations that would have the 
effect of mandating that certain terms be included 
in private marketplace deals between record 
companies and DMPs.’’). 


147 DLC Letter June 15, 2020 at 1; DLC Ex Parte 
Letter June 23, 2020 at 1, 3–4, 5–6; DLC Letter July 
8, 2020 at 2. 


148 MLC Ex Parte Letter June 23, 2020 at 2–3 
(‘‘Whatever process is used to resolve the stable 
DMP identifier into the audio access is the relevant 
process.’’); MLC Letter June 15, 2020 at 5–6, 6 n.5; 
see also MLC Unclaimed Royalties Oversight 
Committee Letter June 15, 2020 at 2 (seeking that 
‘‘[r]ights holders are entitled to full & frictionless 
transparency, for themselves and for their clients to 
whom they are accountable,’’ though ‘‘defer[ring] to 
The MLC’s position on this from an operational 
perspective’’). 


149 MLC Letter July 8, 2020 at 2, Ex. A. See MLC 
Ex Parte Letter June 23, 2020 at 2–4; see also NSAI 
Ex Parte Letter June 24, 2020 at 1(‘‘The USCO must 
mandate a set timeline and framework for DSPs to 
be able to provide those audio links.’’); MAC Ex 
Parte Letter June 23, 2020 at 2 (asking the Office 
‘‘to adopt a rule requiring DMPs to provide such 
links even if DMPs are not able to make the audio 
files immediately available’’ by the license 
availability date, and observing that there is a ‘‘lack 
of agreement on how to coordinate the 
operationalization of these links within the MLC 
claiming portal’’); SONA Ex Parte Letter June 23, 
2020 at 2 (same). 


150 DLC Letter July 8, 2020 Add. 
151 See DLC Letter July 8, 2020 Add. For example, 


for Amazon, the URL formula is https://
music.amazon.com/albums/;album ID/track ID. Id. 
at 3. According to the DLC, and from some spot- 
testing by the Office, it appears that the degree of 
audio access currently offered by each DLC member 
is as follows: 


Amazon’s unique identifiers can be converted 
into URLs (an album identifier and track identifier 
are needed) and used to locate tracks, but a 
subscription is required to listen to a specific track 
on demand. See id. at 3–4. 


Apple’s unique identifiers can be converted into 
URLs and used to locate and listen to ‘‘30-second 
clips of tracks . . . without a login or subscription.’’ 
See id. at 5–6. 


Google/YouTube’s unique identifiers can be 
converted into URLs or entered into a search bar 
and can be used to locate and listen to full tracks 
without a login or subscription, except for ‘‘[a] 
small percentage of content [which] requires a 
subscription for access (per label policy).’’ See id. 
at 7–9. 


Pandora’s unique identifiers can be converted 
into URLs and used to locate and listen to full 
tracks without a subscription by launching an ad- 
based ‘‘Premium Session’’ within a free tier 
account. ‘‘In some instances, the URL navigates to 
a different version of the same sound recording 
(e.g., studio release vs. ‘best of’).’’ See id. at 10–11. 


Qobuz’s unique identifiers can be converted into 
URLs and used to locate and listen to ‘‘30-second 
clips of most tracks . . . without a login or 
subscription.’’ See id. at 12–13. 


SoundCloud’s unique identifiers can be 
converted into URLs (an artist name, song title, and 
track identifier are needed) and used to locate and 
listen to ‘‘30-second clips of most tracks . . . 
without a login or subscription[.] A small 
percentage of content is not available for 30-second 
clips and requires a subscription for access (per 
label policy).’’ See id. at 14–17. 


Spotify’s unique identifiers can be entered into a 
search bar and used to locate and listen to full 
tracks without a subscription by using a free tier, 
ad-based account. It appears that access may be 
more limited when using Spotify’s mobile app. 
Spotify’s unique identifiers can also be used to 
generate an embeddable player. ‘‘Certain 30-second 
clips may be available without logging in 
depending on the terms of label agreements.’’ See 
id. at 18–22. 


Tidal’s unique identifiers can be converted into 
URLs and used to locate and listen to ‘‘30-second 
clips of all tracks . . . without a login or 
subscription.’’ See id. at 23–25. 


MediaNet ‘‘does not own or operate a consumer- 
facing service in which playing audio tracks is 


analysis (though the MLC says it ‘‘will 
explore a more systematic and direct 
process’’ for utilizing audio content 
analysis to help reduce the incidence of 
unmatched works).141 It appears to the 
Office that what the MLC essentially 
wants is for its claiming portal to have 
an embedded player (or something 
similar) where, even though the audio 
files still reside with the DMPs, portal 
users would be able to listen to the 
audio directly within the portal 
environment without having to link out 
or navigate away to each DMP’s 
service.142 The DLC raises numerous 
concerns with what the MLC seeks, 
which it summarizes as ‘‘three main 
problems, which are interrelated: (1) 
The use case for the audio links is 
overly vague and requires better 
definition and development; (2) there 
are significant licensing issues 
impacting (and currently, prohibiting) 
the MLC from streaming music or the 
DMPs from streaming music outside of 
their services; and (3) there are 
significant technological challenges that 
make the MLC’s proposal unripe for 
regulation, and in some instances would 
likely render it cost-prohibitive.’’ 143 
Notably, the DLC asserts that while 
‘‘[a]ll DLC members use unique 
identifiers for tracks,’’ 144 ‘‘[t]he idea of 
a persistent, clickable ‘audio link’ to be 
used as the MLC describes simply does 
not exist today.’’ 145 The RIAA also 
expresses concern over licensing issues, 
as well as content protection, and states 
that the ‘‘simplest approach is to have 
DMPs provide web links that take portal 
users directly to the referenced track or 
parent album on the DMP’s service.’’ 146 


Despite concerns with the manner in 
which the MLC seeks to provide portal 
users with audio access, the DLC agrees 
that the availability of audio can 
improve the incidence of unmatched 
works, and emphasizes its commitment 
and willingness to work on this issue 
further with the MLC, including through 
the operations advisory committee.147 
The MLC concedes that unique 
identifiers ‘‘could be acceptable if 
instructions were also provided to 
convert the identifiers into links to 
provide [no-cost audio] access to portal 
users.’’ 148 But the MLC prefers that the 
Office adopt a rule specifically requiring 
the provision of links, even though the 
MLC also seems to agree that there is 
much left to be worked out between the 
MLC and the DMPs to implement such 
a requirement. To that end, the MLC 
proposes an additional provision that it 
says ‘‘provides a framework to support 
and address any audio link 
implementation concerns while 
maintaining the acknowledged 
imperative of reaching the goal, and also 
delivers flexibility by explicitly 
providing for the Register to adjust the 
commencement date for the audio link 
usage reporting, if appropriate, based 
upon [joint reporting of implementation 
obstacles and responsive strategies] 
from the MLC and DLC.’’ 149 Absent 
such adjustment, however, the MLC’s 
proposed approach would require DMPs 
to provide audio links in monthly 
reports of usage as early as the first 
reporting period, a condition the DLC 


represents is not operationally possible. 
The DLC’s most recent submission on 
this issue contains information 
describing the degree of audio access 
that can be obtained using the unique 
identifiers assigned by each DLC 
member and instructions on how to use 
the identifiers to obtain such access.150 
From this information, it appears that 
most tracks (or at least 30-second clips 
of most tracks), with relatively few 
exceptions, can be accessed for free 
through most DLC members’ services 
using a unique identifier, and that for 
most DLC members, the way the unique 
identifier is used is by plugging it into 
a URL that can be used either in the 
address bar of a web browser or to create 
a hyperlink.151 Indeed, the DLC states 
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possible for any purpose[.] Accordingly, MediaNet 
does not have a publicly accessible search function 
that uses unique identifiers as inputs; MediaNet 
utilizes unique links that are usable for a single play 
only.’’ See id. at 26–27. 


152 DLC Letter July 8, 2020 at 1. 
153 DLC Letter July 8, 2020 Add. at 18–19. 
154 See DLC Letter June 15, 2020 at 5 (‘‘All DLC 


members use unique identifiers for tracks.’’). 
155 See DLC Ex Parte Letter June 23, 2020 at 3 n.7; 


DLC Letter July 8, 2020 Add. at 27. 


156 See, e.g., NSAI Ex Parte Letter June 24, 2020 
at 1 (‘‘[E]ven a 15–20 second audio clip would 
suffice.’’). 


157 See DLC Letter July 8, 2020 Add. at 5, 12, 14, 
18, 23. 


158 Some commenters raised the issue of audio 
deduplication in the claiming portal. See DLC Ex 
Parte Letter June 23, 2020 at 5 (asking ‘‘whether and 
how the MLC’s portal would ‘de-duplicate’ files so 
that a user does not need to listen through the same 
song 10 times on 10 different services’’); RIAA 
Letter July 8, 2020 at 2 (‘‘[W]ill portal users be 
required to listen to every unidentified track on 
every service (which is not realistic) or does the 
solution leverage recording industry standard 
identifiers such as ISRC codes so that identifying 
a track once is sufficient (because the track has the 
same ISRC across all services).’’). The Office is 
addressing audio deduplication in the portal and 
public musical works database in a parallel 
rulemaking. See U.S. Copyright Office, Notice of 
Proposed Rulemaking, The Public Musical Works 
Database and Transparency of the Mechanical 
Licensing Collective, Dkt. No. 2020–8, published 
elsewhere in this issue of the Federal Register. 


that the MLC ‘‘should easily be able to 
add functionality to convert the unique 
DMP identifier into a clickable URL on 
the portal.’’ 152 It further appears that at 
least one major DMP (Spotify) already 
offers an embeddable player that the 
MLC can integrate into its portal so 
users can listen without navigating 
away.153 


After careful consideration of the 
record on this issue, the Office 
concludes that the proposed rule should 
be modified. The interim rule retains 
the requirement to report unique 
identifiers instead of audio links, but 
with important changes. First, the rule 
requires DMP-assigned unique 
identifiers, including unique identifiers 
that can be used to locate and listen to 
reported sound recordings, to always be 
reported, subject to exceptions 
discussed below, in contrast to the 
proposed rule which was limited to ‘‘if 
any.’’ In consideration of the importance 
of audio access emphasized by the MLC 
and others, the DLC’s agreement that 
audio access can improve the incidence 
of unmatched works, and the fact that 
the Office has not been made aware of 
any DMP that does not currently use 
unique identifiers for its tracks, the 
Office believes this to be a reasonable 
change that will facilitate access of 
audio when necessary for matching and 
claiming purposes.154 


Second, in light of being informed 
that one of the DLC’s members does not 
operate its own consumer-facing 
service,155 the proposed language 
referring to access being through the 
DMP’s public-facing service has been 
dropped. In its place, the interim rule 
instead requires DMPs to provide clear 
instructions describing how their 
unique identifiers can be used to locate 
and listen to the reported sound 
recordings. This approach requires that 
audio access be obtainable, but flexibly 
allows each DMP to specify how such 
access may be achieved in accordance 
with its licensed offerings. For example, 
it could be by using an identifier as part 
of a URL or as part of a service’s search 
function. A DMP without its own 
consumer-facing service could provide 
instructions on how unique identifiers 
can be used to access audio through a 
service it supports, or otherwise provide 


some kind of customer service 
mechanism. 


With respect to these changes, the 
Office is cognizant that if a DMP’s 
unique identifiers cannot currently be 
used to obtain audio access, it may take 
some time for the DMP to be able to 
fully comply with the interim rule. 
Consequently, the rule includes a one- 
year transition period for a DMP that is 
not already equipped to comply to begin 
reporting unique identifiers that can be 
used to locate and listen to sound 
recordings, accompanied by clear 
instructions describing how to do so. To 
make use of the transition period, the 
DMP will need to notify the MLC and 
describe any implementation obstacles. 
The DMP will also still need to report 
DMP-assigned unique identifiers 
generally; the transition period is only, 
as needed, for identifiers and 
instructions relating to audio access. 
Nothing, of course, prevents an eligible 
DMP from providing this information 
before the end of the transition period. 


Third, since the MLC and others 156 
agree they are adequate, and the DLC 
states that several DMPs already provide 
free access to them,157 the interim rule 
permits DMPs, in their discretion, to 
limit audio access to 30-second clips. 


The interim rule’s updated approach 
is intended to better ensure that, subject 
to the transition period, audio can be 
accessed where necessary for the MLC’s 
duties. Based on the record, for most 
tracks on most DLC-member services, 
such access is currently available to 
users without a paid subscription and 
can be obtained using URLs, thus 
largely achieving what the MLC and 
others seek. To help ensure that current 
levels of access are not reduced in the 
future, the interim rule includes a 
provision restricting DMPs from 
imposing conditions that materially 
diminish the degree of access to sound 
recordings in relation to their potential 
use by the MLC or its registered users 
in connection with their use of the 
MLC’s claiming portal. For example, if 
a paid subscription is not required to 
listen to a sound recording as of the 
license availability date, the DMP 
should not later impose a subscription 
fee for users to access the recording 
through the portal. This restriction does 
not apply to other users or methods of 
accessing the DMP’s service (including 
the general public), if subsequent 
conditions resulting in diminished 
access are required by a relevant 


licensing agreement, or where such 
sound recordings are no longer made 
available through the DMP’s service. 


In promulgating this aspect of the 
interim rule, the Office notes that the 
MLC, DLC, and others have suggested 
that further operational discussions may 
be fruitful. A seamless experience using 
embedded audio is a commendable goal 
worthy of further exploration, but in the 
meantime, where significant 
engineering, licensing, or other 
unresolved hurdles stand in the way, 
providing hyperlinks in the portal— 
which it seems can be done at present 
for most DLC-member services based on 
the record—or other identifiers that 
permit access to a recording appears to 
be a reasonable compromise.158 


But to incentivize future discussions, 
the interim rule includes a provision, 
similar to the MLC’s proposal, requiring 
the MLC and DLC to report to the Office, 
over the next year or as otherwise 
requested, about identified 
implementation obstacles preventing 
the audio of any reported sound 
recording from being accessed directly 
or indirectly through the portal without 
cost to portal users, and any other 
obstacles to improving the experience of 
portal users. Such reporting should also 
identify an implementation strategy for 
addressing any identified obstacles, and 
any applicable progress made. The 
Office expects such reporting will help 
inform it as to whether any 
modifications to the interim rule prove 
necessary on this subject, and facilitate 
continued good-faith collaboration 
through the MLC’s operations advisory 
committee. 


Finally, the reporting should also 
identify any agreements between the 
MLC and DMPs to provide for access to 
relevant sound recordings for portal 
users through an alternate method 
rather than by reporting unique 
identifiers (e.g., separately licensed 
solutions). The interim rule provides 
that if such an alternate method is 
implemented pursuant to any such 
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159 85 FR at 22523. 
160 Id. at 22525. 


161 MLC NPRM Comment at 21–26, App. at xvi– 
xvii; see, e.g., NMPA NPRM Comment at 6–9; 
Peermusic NPRM Comment at 2–3. 


162 DLC NPRM Comment at 5–7, Add. at A–16– 
17. 


163 DLC NPRM Comment Add. at A–17. 
164 ARM NPRM Comment at 6–7. The Office is 


addressing the display of sound recording data in 
the public musical works database in a parallel 
rulemaking. See U.S. Copyright Office, Notice of 
Proposed Rulemaking, The Public Musical Works 
Database and Transparency of the Mechanical 
Licensing Collective, Dkt. No. 2020–8, published 
elsewhere in this issue of the Federal Register. 


165 ARM NPRM Comment at 6. 
166 Id. (‘‘If the Office wishes to convene some sort 


of informal stakeholder meeting to explore 


solutions to this particular issue, we and relevant 
executives from our member companies would be 
happy to participate in such a process. 
SoundExchange . . . should also be included in 
any such meeting.’’). 


167 U.S. Copyright Office Letter June 30, 2020; see 
DLC Letter July 13, 2020; MLC Letter July 13, 2020. 


168 See ARM Ex Parte Letter July 27, 2020; DLC 
Ex Parte Letter July 24, 2020; MLC Ex Parte Letter 
July 24, 2020; SoundExchange Ex Parte Letter July 
24, 2020. 


169 See DLC NPRM Comment at 5, Add. at A–16– 
17; DLC Letter July 13, 2020 at 7–8; MLC Letter July 
13, 2020 at 2; MLC Ex Parte Letter July 24, 2020 
at 9. 


170 See MLC Letter July 13, 2020 at 2 (‘‘If, for 
example, a sound recording copyright owner 
conveyed generally to DMPs a request to update 
Title metadata for a particular licensed sound 
recording, the new title should qualify as metadata 
‘acquired from’ the sound recording copyright 
owner.’’). 


171 See 85 FR at 22525. 


agreement, the requirement to report 
identifiers and instructions to obtain 
audio access is lifted for the relevant 
DMP(s) for the duration of the 
agreement. The purpose of this 
provision is to provide flexibility for the 
MLC and DMPs to collaboratively find 
other mutually agreeable ways of 
ensuring relatively easy audio access to 
portal users seeking to identify works. 


vii. Altered Data 
One of the more contested issues in 


this proceeding concerns the practice of 
DMPs sometimes altering certain data 
received from sound recording 
copyright owners and other licensors for 
normalization and display purposes in 
their public-facing services, and 
whether DMPs should be permitted to 
report the modified data to the MLC or 
instead be required to report data in the 
original unmodified form in which it is 
received. The NPRM explained that: 
‘‘[A]fter analyzing the comments and 
conducting repeated meetings with the 
MLC, DLC, and recording company and 
publishing interests, it is apparent to the 
Copyright Office that abstruse business 
complexities and misunderstandings 
persist . . . . [I]t is not clear that the 
relevant parties agree on exactly which 
fields reported from sound recording 
owners or distributors to DMPs are most 
useful to pass through to the MLC, 
which fields the MLC should be 
expected or does expect to materially 
rely upon in conducting its matching 
efforts, or which fields are typical or 
commercially reasonable for DMPs to 
alter.’’ 159 Ultimately, the Office 
explained that: ‘‘The Office has 
essentially been told by the DLC that 
retaining and reporting unaltered data is 
generally burdensome and unhelpful for 
matching, while the MLC and others 
argue that it is generally needed and 
helpful for matching. Both positions 
seem to have at least some degree of 
merit with respect to certain aspects. 
The Office therefore offers what it 
believes to be a reasonable middle 
ground to balance these competing 
concerns.’’ 160 The proposed middle 
ground was one where altered data 
could be reported, but subject to what 
the Office believed to be meaningful 
limitations. The first limitation was that 
DMPs would have been required to 
report unaltered data in any of the 
following three cases: (1) Where the 
MLC has adopted a nationally or 
internationally recognized standard, 
such as DDEX, that is being used by the 
particular DMP, and either the unaltered 
version or both versions are required to 


be reported under that standard; (2) 
where either the unaltered version or 
both versions are reported by the 
particular DMP pursuant to any 
voluntary license or individual 
download license; or (3) where either 
the unaltered version or both versions 
were periodically reported by the 
particular DMP to its licensing 
administrator or to copyright owners 
directly prior to the license availability 
date. The second limitation was that 
DMPs would not have been permitted to 
report only modified versions of any 
unique identifier, playing time, or 
release date. The third limitation was 
that DMPs would not have been 
permitted to report only modified 
versions of information belonging to 
categories that the DMP was not 
periodically altering prior to the license 
availability date. 


In response, the MLC and others reject 
the proposed approach, reasserting that 
having unaltered data is imperative for 
matching, and arguing that the DLC has 
not sufficiently supported its assertions 
of DMP burdens associated with 
reorienting existing reporting 
practices.161 The DLC objects to most of 
the conditions under the first limitation 
described above (the first and third 
scenarios),162 but does not object to the 
second or third limitations.163 ARM also 
commented regarding its members’ 
equities on this subject, but noted its 
‘‘primary concern,’’ rather than MLC 
matching efforts, ‘‘is ensuring that all 
sound recording data that ultimately 
appears in the MLC’s public-facing 
database is as accurate as possible and 
is taken from an authoritative source 
(e.g., SoundExchange).’’ 164 To that end, 
ARM states that while ‘‘sympathetic to 
the operational challenges’’ that would 
be created by requiring DMPs to 
maintain a ‘‘parallel archive’’ of data, 
‘‘this task would be made easier if the 
DMPs were required to populate their 
monthly reports of usage with only 
unaltered data.’’ 165 


In light of these comments, and at 
ARM’s suggestion,166 the Office sent a 


letter seeking additional information 
from the MLC and DLC on this issue.167 
The Office then held an ex parte 
meeting with the commenters on this 
matter, which was followed up with 
additional written submissions.168 
Although the MLC and DLC largely 
maintain the same general positions 
about burdens and usefulness for 
matching, these efforts have revealed 
additional helpful information, 
discussed below. 


In light of the further-developed 
record, the Office has made certain 
revisions to the proposed rule. First, the 
rule has been clarified or adjusted in 
light of a few areas of agreement. The 
relevant provisions on altered data no 
longer apply to playing time because, as 
discussed above, actual playing time 
must be reported by DMPs. The interim 
rule also clarifies, as the DLC requests 
and as the MLC agrees, that where the 
regulations refer to modifying data, 
modification does not include the act of 
filling in or supplementing empty or 
blank data fields with information 
known to the DMP, nor does it include 
updating information at the direction of 
the sound recording copyright owner or 
licensor (such as when a record label 
may send an email updating 
information previously provided in an 
ERN message).169 The modification at 
issue is modification of information 
actually acquired from a sound 
recording copyright owner or licensor 
that the DMP then changes in some 
fashion without being directed to by the 
owner or licensor.170 


The interim rule has also removed the 
reference requiring reporting of 
unaltered data where this reporting is 
required by a nationally or 
internationally recognized standard that 
has been adopted by the MLC and used 
by the particular DMP, e.g., DDEX.171 At 
bottom, although this provision was 
intended to allow room for future 
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172 See DLC NPRM Comment at 5, 10; MLC NPRM 
Comment at 22–23; NMPA NPRM Comment at 8– 
9; Peermusic NPRM Comment at 3; MLC Ex Parte 
Letter July 24, 2020 at 7. 


173 See MLC NPRM Comment at 22–23; NMPA 
NPRM Comment at 8–9; MLC Ex Parte Letter July 
24, 2020 at 7; see also DLC Letter July 13, 2020 at 
9 (acknowledging that ‘‘DDEX is a consensus-driven 
organization’’). 


174 DLC NPRM Comment at 5 (raising practical 
questions such as whether optional fields would be 
required for reporting or whether the rule would 
account for different versions of the relevant 
standard). 


175 See MLC NPRM Comment at 23; NMPA NPRM 
Comment at 8–9; Peermusic NPRM Comment at 3; 
ARM NPRM Comment at 10; MLC Ex Parte Letter 
July 24, 2020 at 7. 


176 DLC Letter July 13, 2020 at 2–4; DLC Ex Parte 
Letter July 24, 2020 at 2–3. 


177 DLC Letter July 13, 2020 at 2–4 (‘‘[T]he MLC’s 
continued insistence on regulating the nuances of 
highly variegated metadata practices reflects a 
failure of prioritization. . . . Hairsplitting among 
metadata fields . . . is not mission-critical.’’); DLC 
Ex Parte Letter July 24, 2020 at 2–3. 


178 DLC Letter July 13, 2020 at 2 (‘‘Even on the 
altered fields, it should be trivial to construct 
‘fuzzy’ search or matching technologies that render 
immaterial the differences between original and 
altered data.’’); DLC Ex Parte Letter July 24, 2020 
at 3 (‘‘If the MLC’s matching algorithm cannot 
handle simple variations like ‘The Beatles’ versus 
‘Beatles, The,’ it needs to adopt a better 
algorithm.’’). 


179 See ARM Ex Parte Letter July 27, 2020 at 2. 
According to ARM, the companies it represents 
‘‘collectively create, manufacture and/or distribute 
nearly all of the sound recordings commercially 
produced and distributed in the United States.’’ 
ARM NPRM Comment at 1. ARM also informs that 
the RIAA has designated SoundExchange as the 
authoritative source of ISRC data in the United 
States. ARM Ex Parte Letter July 27, 2020 at 2. 


180 SoundExchange Ex Parte Letter Sept. 1, 2020. 
SoundExchange states that ISRC, ‘‘while used 
imperfectly when first introduced, has become the 
standard for uniquely identifying music asserts’’ 
because they ‘‘are used by everyone in the recorded 
music ecosystem.’’ Id. 


181 DLC Ex Parte Letter July 24, 2020 at 2 & n.4; 
DLC Letter July 13, 2020 at 2 (‘‘For at least some 
DMPs, doing this work would touch every part of 
the digital supply chain, involving interactions 
from multiple cross-functional teams, modifications 
of legacy systems, and new engineering pathways 
to capture, store, and report unaltered data.’’). 


182 See DLC Letter July 13, 2020 at 4–5. The DLC 
later asserts that ballpark cost estimates for a larger 


pass through of unaltered data could ‘‘reach as high 
as millions of dollars.’’ DLC Ex Parte Letter July 24, 
2020 at 4 n.10. 


183 DLC Letter July 13, 2020 at 1, 3. 
184 DLC Ex Parte Letter July 24, 2020 at 2. 
185 Id.; ARM Ex Parte Letter July 27, 2020 at 3– 


4. 
186 MLC Letter July 13, 2020 at 3–4 (‘‘While a 


matching algorithm may not be fully defeated by a 
minor or cosmetic change to a single metadata field, 
the alteration of metadata makes the algorithms 
harder to maintain, and reduces the confidence 
levels, and thus the automated matching rate 
regardless of how sophisticated the algorithms 
are.’’); MLC Ex Parte Letter July 24, 2020 at 3. 


187 MLC Letter July 13, 2020 at 4–5 (suggesting a 
possibility of getting as many as 50 different 
variations for each data field for a single sound 
recording from 50 different DMPs). 


188 Id. at 6 (‘‘[A]ltered metadata will be a force for 
reducing matching efficiency and effectiveness, and 
will only compound the negative effects that arise 
from other metadata inconsistencies.’’). 


189 Id. at 4–5; MLC Ex Parte Letter July 24, 2020 
at 8 n. 5 (‘‘[U]sage reporting of both unaltered and 
altered metadata is the only way that one could 
precisely quantify the effect of altered metadata 
reporting on matching performance.’’). 


consensus to emerge among relevant 
copyright owners and DMPs through 
their chosen participation in non- 
governmental standards-setting 
processes, the comments suggest the 
parties would prefer clear and 
immediate direction from the Office. 
The MLC, DLC, and others are in 
agreement that this provision should be 
eliminated.172 In the case of DDEX, the 
MLC and others explain that, if DMPs 
do not want to report unaltered data (or 
anything else for that matter), it is 
unlikely that a consensus will be 
reached for DDEX to mandate such 
reporting, absent regulation.173 
Conversely, the DLC expresses concern 
that future changes adopted by a 
standards-setting body could expand the 
categories of information otherwise 
required by the rule to be reported 
unaltered, in its view effectively 
delegating future adjustments to the 
rule.174 As the commenters recognize, 
any changes that may need to be made 
to DDEX’s standards to accommodate 
the Office’s regulations will either need 
to be pursued by the parties or some 
other reporting mechanism will need to 
be used.175 


Turning to the larger question 
regarding altered data and its role in 
matching, the DLC characterizes the 
issue as a marginal one and notes that 
DMPs only make minor, mostly 
cleanup, modifications to a fraction of 
fields for a small fraction of tracks 
(estimated at less than 1%).176 It asserts 
that the MLC’s matching processes 
should be sophisticated enough to 
overcome these alterations, and that the 
MLC should be able to use an ISRC, 
artist, and title keyword to identify over 
90% of recordings through automated 
matching by using SoundExchange’s 
database.177 In the DLC’s words, ‘‘[i]t 


should be (and is) the MLC’s job to 
construct technological solutions to 
handle those minor differences in the 
matching process, not DMPs’ job to re- 
engineer their platforms, ingestion 
protocols, and data retention practices 
so that the MLC receives inputs it likely 
does not require.’’ 178 (Relatedly, ARM 
strongly opines that the ISRC is a 
reliable identifier, noting that all ARM 
members distribute tracks pursuant to 
direct licenses that require provision of 
ISRCs to the DMPs, and that all major 
record labels use ISRCs to process 
royalties.179 SoundExchange 
subsequently supplied further 
information regarding the effectiveness 
and reliability of ISRC identifiers.180) 
The DLC also explains that providing 
unaltered data is challenging because 
‘‘label metadata isn’t simply saved 
wholesale in a single table,’’ but instead 
‘‘is processed and divided into a 
number of different systems built for 
distinct purposes, and royalty 
accounting systems pull from those 
various systems for purposes of 
generating a report,’’ and ‘‘[i]t is that 
entire chain that would need to be 
reengineered to ensure that label 
metadata is passed through in unaltered 
form.’’ 181 But ultimately, the DLC 
characterizes the incremental costs to 
provide at least limited types of 
unaltered data, as compared to the costs 
of creating the broader DMP-to-MLC 
reporting infrastructure, as ‘‘minimal’’ 
for most DMPs and requests that if the 
scope of unaltered data is expanded 
then DMPs be given a one-year 
transition period to comply.182 The DLC 


further states that ‘‘[m]any DMPs do not 
alter metadata at all.’’ 183 Lastly, the DLC 
notes that at least some DMPs have not 
maintained the original unaltered data, 
meaning they no longer have it available 
to report ‘‘for the tens of millions of 
tracks currently in their systems.’’ 184 
The DLC and ARM oppose any rule 
requiring DMPs to recreate this data 
from new feeds from sound recording 
copyright owners.185 


In contrast, the MLC generally argues 
that receipt of the sound recording 
copyright owner or licensor’s unaltered 
data is critical for proper and efficient 
matching, explaining how its absence 
can frustrate and obstruct automated 
efforts.186 The MLC asserts that this will 
lead to more tracks needing to be 
matched manually, and that manual 
matching is made all the more difficult 
where an unknown multiplication of 
different data variations are reported 
due to DMP alteration.187 While the 
MLC concedes that it will need to deal 
with other data issues, it says that 
‘‘there is no ‘inefficiency cap’ when it 
comes to metadata inconsistencies,’’ and 
that ‘‘each additional metadata 
inconsistency compounds the previous 
one and makes the process even harder 
as they synergise with each other.’’ 188 
The MLC states that it is impossible to 
quantify to what extent permitting 
reporting of altered data will affect 
matching because there are too many 
unknown variables about the scope of 
DMP alterations, but nonetheless argues 
that this is not as minor an issue as the 
DLC characterizes it.189 Rather, the MLC 
contends that even if only a small 
fraction of 1% of tracks are implicated, 
given the number of DMPs and the 
massive size of their libraries, ‘‘it could 
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190 MLC Letter July 13, 2020 at 5; MLC Ex Parte 
Letter July 24, 2020 at 3; see also MLC NPRM 
Comment at 25 n.10 (noting that reporting unaltered 
data will ‘‘greatly improv[e] . . . the speed and 
accuracy of royalty processing and accounting’’). 


191 MLC Ex Parte Letter July 24, 2020 at 4–6. 
192 MLC Letter July 13, 2020 at 5–6. 
193 Id. at 6. 
194 MLC Ex Parte Letter July 24, 2020 at 2–3. 
195 Id. at 3–4. 
196 DLC Letter July 13, 2020 at 2–3. 
197 MLC Ex Parte Letter July 24, 2020 at 9. 


198 Id. at 10. 
199 See DLC Ex Parte Letter July 24, 2020 at 2 


(noting the meeting’s ‘‘apparent agreement between 
the MLC, DLC and record label representatives that 
there should be no obligation for DMPs to try to 
recreate such data from new feeds from the sound 
recording copyright owners’’). The MLC 
subsequently asserts in its letter that ‘‘there should 
be no carve out from the DMP efforts obligation for 
this metadata, and further that an efforts carve out 
would conflict with the MMA’s unreserved efforts 
requirement.’’ MLC Ex Parte Letter July 24, 2020 at 
10–11. The interim rule does not adopt an explicit 
carve out, but the Office questions, in light of this 
apparent consensus or near-consensus (especially 
between the DMPs and sound recording copyright 
owners regarding their direct deals), whether efforts 
to reobtain such a large amount of data can be fairly 
characterized as ‘‘commercially reasonable efforts.’’ 
Having said that, if sound recording copyright 
owners do provide this data, DMPs would still be 
obligated to report it to the extent required by the 
interim rule. 


200 See MLC Ex Parte Letter Apr. 3, 2020 at 8 
(‘‘[D]uring an earnings call last year, Spotify’s CEO 
stated that Spotify ingests about 40,000 tracks every 
day.’’). 


201 See Conf. Rep. at 6 (emphasis added) (‘‘Th[e 
present] situation must end so that all artists are 
paid for their creations and that so-called ‘black 
box’ revenue is not a drain on the success of the 
entire industry.’’); H.R. Rep. No. 115–651, at 7–8; 
S. Rep. No. 115–339, at 8; Letter from Lindsey 
Graham, Chairman, Senate Committee on the 
Judiciary, to Karyn Temple, Register of Copyrights, 
U.S. Copyright Office (Nov. 1, 2019) (‘‘All artists 
deserve to be fully paid for the uses of their works 
and the adoption of accurate metadata . . . will be 
key to accomplishing this.’’). 


202 See Conf. Rep. at 6 (‘‘Unmatched works 
routinely occur as a result of different spellings of 
artist names and song titles. Even differing 
punctuation in the name of a work has been enough 
to create unmatched works.’’); H.R. Rep. No. 115– 
651, at 8; S. Rep. No. 115–339, at 8. 


203 See, e.g., RIAA Initial NOI Comment at 3, 5– 
6 (explaining that passing through altered data 
‘‘will make it difficult, if not impossible, for the 
MLC to do machine matching without intervention 
from a knowledgeable human’’); Jessop Initial NOI 
Comment at 2–3 (explaining that altered data 
‘‘make[s] matching much harder’’); NMPA NPRM 
Comment at 7–9; Peermusic NPRM Comment at 2– 
3. 


204 Of the fields the DLC says DMPs sometimes 
modify, the MLC says it needs the unaltered version 
of the sound recording name, featured artist, ISRC, 
version, album title, and songwriter. See DLC Letter 
July 13, 2020 at 2–3; MLC Ex Parte Letter July 24, 
2020 at 9. 


205 See also Conf. Rep. at 6 (observing that the 
status quo ‘‘has led to significant challenges in 
ensuring fair and timely payment to all creators’’); 
H.R. Rep. No. 115–651, at 7–8; S. Rep. No. 115–339, 
at 8; Letter from Lindsey Graham, Chairman, Senate 
Committee on the Judiciary, to Karyn Temple, 
Register of Copyrights, U.S. Copyright Office (Nov. 
1, 2019) (observing one of the causes of unmatched 
royalties to be ‘‘errors and omissions in metadata 
as the work is commercialized’’); 85 FR at 22526 
(‘‘In promulgating reporting and payment rules for 
the section 115 license,’’ one of the ‘‘‘fundamental 
criteria’’’ used to ‘‘‘evaluate[ ] proposed regulatory 
features’’’ is that it ‘‘‘must insure prompt 
payment’’’) (quoting 79 FR 56190, 56190 (Sept. 18, 
2014)). 


206 See 17 U.S.C. 115(d)(3)(B)(ii); 84 FR at 32283 
(‘‘[I]f the designated entity were to make 
unreasonable distributions of unclaimed royalties, 
that could be grounds for concern and may call into 
question whether the entity has the ‘administrative 
and technological capabilities to perform the 
required functions of the [MLC].’’’) (quoting 17 
U.S.C. 115(d)(3)(A)(iii)); Letter from Lindsey 
Graham, Chairman, Senate Committee on the 
Judiciary, to Karyn Temple, Register of Copyrights, 
U.S. Copyright Office (Nov. 1, 2019) (‘‘Reducing 
unmatched funds is the measure by which the 
success of [the MMA] should be measured.’’). 


207 See DLC Letter July 13, 2020 at 2. 


amount to millions of works thrown 
into manual matching, which could 
amount to literally hundreds of human 
work years reestablishing matches.’’ 190 
In terms of relative burdens, the MLC 
argues that the DLC has not made a 
satisfactory showing of undue burden 
on DMPs 191 and points out the 
‘‘asymmetry’’ between requiring DMPs 
‘‘to make a one-time workflow change’’ 
and the ‘‘ongoing and constant drain 
and wear on [the MLC’s] systems, 
making its automated processes harder 
to maintain and less effective, and also 
compounding the amount of manual 
review required, increasing costs and 
decreasing efficiency.’’ 192 Moreover, the 
MLC contends that ‘‘[f]orcing the MLC 
to use the same altered metadata that 
the DMPs used that contributed to the 
system that the MLC was created to fix 
is inconsistent with the statutory 
goals.’’ 193 


Regarding the contention that the 
MLC can use an ISRC, artist, and title 
keyword to match using 
SoundExchange’s database, the MLC 
disagrees, asserting, among other things, 
that SoundExchange cannot be 
compelled to provide its data, that its 
coverage is not 100% and may omit 
‘‘possibly the majority of track entries 
that the MLC must match each month,’’ 
that such cross-matching would be 
obstructed if the artist or title have 
themselves been altered, and that 
‘‘tasking the MLC with trying to clean 
sound recording data for public display 
by cross-matching and ‘rolling up’ DMP 
reporting against a third-party database 
is not part of the MLC’s mandate.’’ 194 
The MLC also emphasizes that ‘‘[t]he 
problems necessitating the 
establishment of the MLC were not 
centered around the matching of works 
embodied in established catalogs and 
hits,’’ and thus ‘‘the MLC sees the 
matching of [ ] ‘edge cases’ as perhaps 
its most critical mandate.’’ 195 In 
response to the DLC’s identification of 
the particular categories of information 
DMPs sometimes modify,196 the MLC 
states that of those data fields, the MLC 
must have the unaltered version of the 
sound recording name, featured artist, 
ISRC, version, album title, and 
songwriter.197 With respect to the DLC’s 


statement that some DMPs cannot report 
unaltered data for tracks currently in 
their systems because they no longer 
have such data, the MLC requests that 
such DMPs be required to certify that 
they no longer have the data before 
being excused from reporting it.198 
Subsequent discussions seemingly 
revealed agreement among the 
participants that such DMPs should not 
be required to obtain from sound 
recording copyright owners, and such 
owners not be required to provide to 
DMPs, replacement ‘‘back catalog’’ 
data.199 


While the Office has taken note of the 
thoughtful points raised by the DLC, it 
is ultimately persuaded by the MLC and 
others to update the regulatory language 
from the proposed rule to require 
reporting of four additional fields of 
unaltered data, subject to the requested 
on-ramp period. At bottom, millions of 
tracks are still millions of tracks, and 
the need to match ‘‘edge’’ cases 
potentially affects a large number of 
copyright owners and songwriters, even 
if only a fraction of the DMPs’ 
aggregated libraries, and the number of 
altered tracks will only grow over 
time.200 A core goal of the MMA is 
‘‘ensuring fair and timely payment to all 
creators’’ of musical works used by 
DMPs.201 As Congress has recognized, 
even seemingly minor inconsistencies 
can still pose a problem in the matching 


process.202 The MLC, as bolstered by 
other commenters,203 has made a 
reasonable showing that receiving only 
the modified DMP data for the fields at- 
issue 204 may hinder its intended 
matching efforts, or at least take 
additional time to match, thus delaying 
prompt and accurate royalty payments 
to copyright owners and songwriters.205 
The MLC has a strong incentive to 
match to the greatest extent reasonably 
possible, and so has a corresponding 
operational equity with respect to its 
professed metadata needs.206 
Additionally, while the Office agrees 
with the DLC that ‘‘[t]he MLC’s system 
is meant to be a pacesetter in the 
industry,’’ 207 as the MLC points out, 
this may not necessarily support the 
reporting of potentially millions of 
tracks with certain metadata in a less- 
advantaged state. While the DLC also 
raises points worthy of consideration 
regarding the apparent feasibility of 
technological approaches to tackle 
cleanup edits which perhaps the 
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208 See id. For example, using ‘‘fuzzy’’ matching 
would not help with an altered release date. See id. 
at 4. Nor would it help with wholesale data 
replacement, such as where ‘‘Puffy’’ is changed to 
‘‘Diddy,’’ see DLC Reply NOI Comment at 9, or ‘‘An 
der schönen, blauen Donau’’ is changed to ‘‘Blue 
Danube Waltz,’’ see Jessop Initial NOI Comment at 
2. 


209 See ARM NPRM Comment at 6; ARM Ex Parte 
Letter July 27, 2020 at 1–2; A2IM & RIAA Reply 
NOI Comment at 3 n.1 (‘‘In the event the Office 
rejects our call for the sound recording metadata to 
come from a single authoritative source, any 
metadata the DMPs are required to provide to the 
MLC must be provided in the exact same form in 
which it is received from record labels and other 
sound recording copyright owners (i.e., in an 
unaltered form).’’). 


210 See 85 FR at 22524. 
211 DLC NPRM Comment at 7–8; ARM NPRM 


Comment at 6–9; see also, e.g., SoundExchange Ex 
Parte Letter July 24, 2020 at 1 (explaining how 
SoundExchange has a database of all the variations 
of sound recording information reported by DMPs, 
a separate database of authoritative sound recording 
data populated with information submitted by 
rights owners, and then a proprietary matching 
algorithm to join the two together); SoundExchange 
NPRM Comment at 2–6. 


212 See U.S. Copyright Office, Notice of Proposed 
Rulemaking, The Public Musical Works Database 
and Transparency of the Mechanical Licensing 
Collective, Dkt. No. 2020–8, published elsewhere in 
this issue of the Federal Register; MLC Letter June 
15, 2020 at 3 n.3. 


213 DLC Ex Parte Letter July 24, 2020 at 2–3. 
SoundExchange subsequently clarified that ‘‘ISRCs 
in SoundExchange’s repertoire database cover 90 
percent of the value of commercially released tracks 
based on SoundExchange distributions,’’ and that 


‘‘a significant portion of the remaining 10 percent 
would likely match to repertoire data as well.’’ 
SoundExchange Ex Parte Letter Sept. 1, 2020 at 2. 


214 See also ARM NPRM Comment at 6; ARM Ex 
Parte Letter July 27, 2020 at 1–2; A2IM & RIAA 
Reply NOI Comment at 3 n.1. 


215 See 17 U.S.C. 115(d)(4)(A)(ii)(I)(bb). 
216 See id. at 115(d)(4)(A)(ii)(I)(aa)–(bb) (noting 


that sound recording name and featured artist must 
always be reported). With respect to the 
requirement for most sound recording and musical 
work information to be reported ‘‘to the extent 
acquired,’’ at least in the strictest sense, acquired 
data that is altered is no longer the same as what 
was acquired. 


217 See, e.g., MLC Ex Parte Letter Jan. 29, 2020 at 
2; DLC Letter July 13, 2020 at 1; Spotify Ex Parte 
Letter Aug. 26, 2020 at 1. 


218 See 84 FR at 32274 (designating the MLC and 
DLC); 17 U.S.C. 115(d)(3)(B)(i) (‘‘Not later than 270 
days after the enactment date, the Register of 
Copyrights shall initially designate the mechanical 
licensing collective . . .’’); 17 U.S.C. 115(e)(15) 
‘‘The term ‘license availability date’ means January 
1 following the expiration of the 2-year period 
beginning on the enactment date.’’). 


219 See 84 FR at 49966; U.S. Copyright Royalty 
Board, Determination and Allocation of Initial 
Administrative Assessment to Fund Mechanical 
Licensing Collective, Docket No. 19–CRB–0009– 
AA. As noted in the comments to the NOI, the 
Office understands the contemporaneous 
assessment proceeding, to have deferred, to some 
extent, discussions between the MLC and DLC in 
this rulemaking. See 84 FR 65739 (Nov. 29, 2019) 
(extending comment period for reply comments to 
NOI, at commenters’ requests). 


220 Anne Joseph O’Connell, Agency Rulemaking 
and Political Transitions, 105 Nw. L. Rev. 471, 513 
(2011); U.S. Government Accountability Office, 
Improvements Needed to Monitoring and 
Evaluation of Rules Development as Well as to the 
Transparency of OMB Regulatory Reviews 5–6 
(2009), available at https://www.gao.gov/new.items/ 
d09205.pdf (‘‘GAO Report’’). See also Christopher 
Carrigan & Russell W. Mills, Organizational 
Process, Rulemaking Pace, and the Shadow of 
Judicial Review, 79 Public Admin. Rev. 721, 726– 
27 (2019) (for economically significant rules, 
finding a mean of 360.3 days from publication of 
proposed rule or interim final rule to publication 
of final rule). 


operations advisory committee should 
discuss, its comments do not address 
other instances raised by commenters 
where ‘‘‘fuzzy’ search[es] or matching 
technologies’’ are unlikely to resolve a 
discrepancy.208 Finally, ARM, while 
advocating for the MLC to obtain sound 
recording metadata from a single source 
with respect to its public-facing 
database, also acknowledges the utility 
of it receiving unaltered metadata from 
DMPs as opposed to data that reflects 
alteration by individual DMPs.209 


Concerning the issues raised 
regarding the MLC’s potential use of 
SoundExchange’s database, as discussed 
above and in the NPRM,210 the Office 
notes the DLC’s and ARM’s 
explanations how access to a third 
party’s authoritative sound recording 
data may be generally advantageous to 
the MLC in fulfilling its statutory 
objectives.211 The Office has also 
noticed this issue in a parallel 
proceeding regarding the public musical 
works database, including the MLC’s 
assertion that cleaning and/or deduping 
sound recording information is not part 
of its statutory mandate.212 Specifically 
as to the DLC’s suggestion that the MLC 
should be able to use an ISRC, artist, 
and title keyword to identify over 90% 
of recordings through automated 
matching by using SoundExchange’s 
database,213 while not opining as to the 


comparative feasibility of that approach, 
for purposes of the interim rule, the 
Office finds it reasonable to accept the 
MLC’s assertion that such access alone 
would be an inadequate substitute for 
having DMPs report unaltered data. As 
discussed above, even a relatively small 
percentage gap in repertoire coverage 
can translate to a substantial number of 
tracks. Moreover, the Office cannot 
compel SoundExchange to provide its 
data.214 


This approach seemingly fits within 
the statutory framework. The MMA 
obligates DMPs to facilitate the MLC’s 
matching duties by engaging in efforts to 
collect data from sound recording 
copyright owners and passing it through 
to the MLC via reports of usage. A 
requirement to report such collected 
data in unaltered form is consonant 
with that structure, as the statute 
specifically contemplates musical work 
information being passed through from 
‘‘the metadata provided by sound 
recording copyright owners or other 
licensors of sound recordings.’’ 215 
While the reporting of sound recording 
information does not have this same 
limitation, its inclusion with respect to 
musical work information nevertheless 
signals that Congress contemplated 
sound recording information being 
passed through from the metadata as 
well; the material difference being that 
DMPs have an added burden with 
respect to sound recording information, 
but not musical work information, to 
report missing metadata from another 
source ‘‘to the extent acquired.’’ 216 


That being said, the interim rule also 
adopts the one-year transition period 
the DLC requests, to afford adequate 
time both for DMPs to reengineer their 
reporting systems and, if necessary, for 
DDEX to update its standards. As with 
the provision adopted concerning 
unique identifiers relevant to audio 
access, the Office concludes that the 
DLC’s requested transition period is 
appropriate. The statute seemingly does 
not contemplate the engineering time 
that both the MLC and DLC have 
identified as necessary for the MLC and 
DMPs to operationalize their respective 


obligations.217 To start, each entity has 
a core statutory duty to ‘‘participate in 
proceedings before the Copyright 
Office,’’ but neither one existed at the 
law’s enactment. Instead, following the 
development of its own extensive public 
record, the Copyright Office concluded 
a proceeding to designate the MLC and 
DLC in July, 2019, in full conformance 
with the statutory timeframe, but 
leaving less than 18 months before the 
license availability date.218 The first 
notification of inquiry for this (and 
parallel) rulemakings was issued in 
September 2019, at a time when the 
MLC and DLC were separately engaged 
in an assessment proceeding before the 
CRJs, as also contemplated by the 
statute.219 The Office has conducted this 
rulemaking at an industrious clip, while 
maintaining due attention to adequately 
developing and analyzing the now- 
expansive record. Indeed, in one 
academic study analyzing over 16,000 
proceedings, rulemakings were 
generally found to take, on average, 
462.79 days to complete; an unrelated 
GAO study of rulemakings conducted 
by various executive branch agencies 
concluded that rulemakings take on 
average four years to complete.220 But 
even with this diligence, given the 
statutory clock remaining before the 
license availability date, the Office 
concludes that it is appropriate to adopt 
reasonable transition periods with 
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221 The Office’s reasoning is further supported by 
the delayed statutory timeframe before the MLC 
may consider distributing unclaimed, unmatched 
funds. Because the MLC will have at least three 
years to engage in matching activities with respect 
to a particular work, this additional time may be 
used by the MLC to make up for any inefficiencies 
felt during a relevant transition period, rather than 
have a rule adopted that limited consideration to 
only changes that would be operationally feasible 
by the license availability date. 17 U.S.C. 
115(d)(3)(H)(i), (J)(i)(I); 85 FR 33735, 33738 (June 2, 
2020). 


222 See DLC Letter July 13, 2020 at 7–8. The MLC 
has stated in the Office’s concurrent rulemaking 
about the musical works database that ‘‘[t]he 
musical works data will be sourced from copyright 
owners.’’ MLC Ex Parte Letter Aug. 21, 2020 at 2. 


223 See DLC Ex Parte Letter July 24, 2020 at 2; 
MLC Ex Parte Letter July 24, 2020 at 10 (proposing 
regulatory language); see also DLC Ex Parte Letter 
July 24, 2020 at 2 n.3 (‘‘DMPs should [not] be held 
to a ‘burden of proof’ about the absence of data they 
were never required to maintain.’’). 


224 85 FR at 22531–32, 22541–42. 
225 Id. at 22531. 
226 Id. 
227 Id. at 22531–32. 


228 Id. at 22532. 
229 See MLC NPRM Comment at 4, 16–17, 38; see 


also NMPA NPRM Comment at 2. 
230 DLC NPRM Comment Add. at A–17–18. 
231 U.S. Copyright Office Letter June 30, 2020 at 


3–4. 
232 DLC Letter July 13, 2020 at 8–9. For reference, 


paragraphs (e)(1)(i)(E) and (e)(1)(ii) cover all sound 


respect to certain identified operational 
needs.221 


During the one-year transition period, 
reporting altered data is permitted, 
subject to the same two limitations 
proposed in the NPRM that the DLC did 
not oppose: (1) DMPs are not permitted 
to report only modified versions of any 
unique identifier or release date; and (2) 
DMPs are not permitted to report only 
modified versions of any information 
belonging to categories that the DMP 
was not periodically altering prior to the 
license availability date. After the one- 
year transition period ends, DMPs 
additionally must report unmodified 
versions of any sound recording name, 
featured artist, version, or album title— 
which are the remaining categories of 
information that the DLC says at least 
some DMPs alter and that the MLC says 
it needs in unaltered form, with one 
exception. The Office declines the 
MLC’s requested inclusion of the 
songwriter field at this time because it 
is a musical work field rather than a 
sound recording field, and according to 
the DLC, when it is provided by sound 
recording copyright owners, it is usually 
duplicative of the featured artist field, 
which will already have to be reported 
unaltered.222 


As the DLC requests, the interim rule 
includes an exception for where DMPs 
cannot report unaltered data for tracks 
currently in their systems because they 
no longer have such data.223 Obviously 
DMPs cannot report what they do not 
have, but the Office agrees with the 
MLC that the ability to use the 
exception should be contingent upon an 
appropriate certification. The interim 
rule, therefore, requires the DMP to 
certify to the best of its knowledge that: 
(1) The information at issue belongs to 
a category (each of which must be 
identified) that the DMP was 
periodically altering prior to the 


effective date of the interim rule; and (2) 
despite engaging in good-faith, 
commercially reasonable efforts, the 
DMP has not located the unaltered 
version of the information in its records. 
Since DMPs that no longer have this 
information may not know with 
granularity which data is in fact altered, 
the interim rule also makes clear that 
the certification need not identify 
specific sound recordings or musical 
works, and that a single certification 
may be used to encompass all unaltered 
information satisfying the conditions 
that must be certified to. For any DMP 
that to the best of its knowledge no 
longer has the unaltered data in its 
possession, this should not be an 
onerous burden. 


The Office would welcome updates 
from the MLC’s operations advisory 
committee, or the MLC or DLC 
separately, on any emerging or 
unforeseen issues that may arise during 
the one-year transition period. 


viii. Practicability 
In addition to the three tiers of sound 


recording and musical work information 
described in the NPRM, the Office 
further proposed that certain 
information, primarily that covered by 
the second and third tiers, must be 
reported only to the extent 
‘‘practicable,’’ a term defined in the 
proposed rule.224 The DLC had asserted 
that it would be burdensome from an 
operational and engineering standpoint 
for DMPs to report additional categories 
of data not currently reported, and that 
DMPs should not be required to do so 
unless it would actually improve the 
MLC’s matching ability.225 Based on the 
record, the NPRM observed that all of 
the proposed data categories appeared 
to possess some level of utility, despite 
disagreement as to the particular degree 
of usefulness of each, and that different 
data points may be of varying degrees of 
helpfulness depending on which other 
data points for a work may or may not 
be available.226 Consequently, the 
proposed rule defined ‘‘practicable’’ in 
a specific way.227 First, the proposed 
definition would have always required 
reporting of the expressly enumerated 
statutory categories (i.e., sound 
recording copyright owner, producer, 
ISRC, songwriter, publisher, ownership 
share, and ISWC, to the extent 
appropriately acquired, regardless of 
any associated DMP burden). Second, it 
would have required reporting of any 
other applicable categories of 


information (e.g., catalog number, 
version, release date, ISNI, etc.) under 
the same three scenarios that were 
proposed with respect to unaltered data: 
(1) Where the MLC has adopted a 
nationally or internationally recognized 
standard, such as DDEX, that is being 
used by the particular DMP, and the 
information belongs to a category of 
information required to be reported 
under that standard; (2) where the 
information belongs to a category of 
information that is reported by the 
particular DMP pursuant to any 
voluntary license or individual 
download license; or (3) where the 
information belongs to a category of 
information that was periodically 
reported by the particular DMP to its 
licensing administrator or to copyright 
owners directly prior to the license 
availability date. The NPRM explained 
that, as with the proposed rules about 
unaltered data, the Office’s proposed 
compromise sought to appropriately 
balance the need for the MLC to receive 
detailed reporting with the burden that 
more detailed reporting may place on 
certain DMPs.228 


In response to the NPRM, the MLC 
argues against the proposed rule, 
questioning how it can be impracticable 
for a DMP to report information it has 
in fact acquired, and generally 
contending that the DLC has not 
sufficiently supported its assertions of 
DMP operational burdens.229 The DLC’s 
comments do not propose any changes 
to this aspect of the proposed rule.230 
The Office gave the DLC an opportunity 
to elaborate on this matter and address 
the MLC’s contentions, asking the DLC 
to ‘‘[l]ist each data field proposed in 
§ 210.27(e)(1) that the DLC contends 
would be overly burdensome for certain 
DLC members to report if the Office 
does not limit reporting to the extent 
practicable’’ and, for any such field, to 
‘‘[d]escribe the estimated burden, 
including time, expense, and nature of 
obstacle, that individual DLC members 
anticipate they will incur if required to 
report.’’ 231 The DLC responded by 
stating that ‘‘assuming (against 
experience) that DMPs actually acquired 
all of the metadata types listed in 
subsections (e)(1)(i)(E) and (e)(1)(ii), the 
answer is that it would be impracticable 
(and for some data fields, impossible) to 
report subsection (e)(1)(ii)’s musical 
work information to the MLC.’’ 232 The 
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recording and musical work data fields except for 
sound recording name, featured artist, playing time, 
and DMP-assigned unique identifier. 


233 Id. at 9. 
234 The Office, therefore, disagrees with the DLC’s 


proposed approach that ‘‘the MLC should be left to 
progress these issues with DDEX in the absence of 
regulation or any other insertion of the Office into 
those ongoing discussions.’’ See DLC Letter July 13, 
2020 at 9. Especially considering that the DLC in 
other contexts argues that the Office should not 
‘‘delegate[ ] any future determination about the 
wisdom of adopting [reporting requirements] to a 
standards-setting body.’’ See DLC NPRM Comment 
at 5, 10. 


235 MLC Letter July 13, 2020 at 7. 
236 DLC NPRM Comment at 6, 11; DLC Letter July 


13, 2020 at 5. 


237 The NPRM had noted that the Office was 
contemplating a potential fourth scenario where 
reporting would have been considered practicable, 
see 85 FR at 22532, but since the Office is only 
retaining this limitation on reporting temporarily, 
the Office does not find it prudent to include the 
additional scenario. See DLC NPRM Comment at 6 
(arguing that the scenario is ‘‘not workable’’ because 
it ‘‘embeds too many questions, to which the 
answers are too subjective, for useful and operable 
regulation to take hold’’). 


238 See 85 FR at 22532–33. 
239 MLC Ex Parte Letter Feb. 26, 2020 at 6. 
240 In this discussion, ‘‘NOI’’ refers to notices of 


intention to obtain a compulsory license under 
section 115. See 37 CFR 201.18. 


241 MLC Ex Parte Letter Apr. 3, 2020 at 6. 
242 MLC Ex Parte Letter Feb. 26, 2020 at 7. 
243 85 FR at 22532. 
244 Id. 


245 Id. at 22532–33. 
246 See id. at 22533, 22546. 
247 Id. 
248 See MLC NPRM Comment at 26–32, App. at 


xiv–xv, xxviii–xxix; DLC NPRM Comment at 15–16, 
Add. at A–29–30; Peermusic NPRM Comment at 5– 
6; SONA & MAC NPRM Comment at 8–12; 
Recording Academy NPRM Comment at 3. 


DLC explains that ‘‘[t]he fundamental 
problem arises from the fact that for 
subsection (e)(1)(ii)’s data types, there 
are no mandatory DDEX data fields, and 
in some instances, no data fields at 
all.’’ 233 


In light of these comments, the Office 
concludes that this reporting limitation 
should be revised, and so the interim 
rule replaces this concept with a one- 
year transition period. The DLC states 
that it is only impracticable to provide 
musical work information (not sound 
recording information), because of a 
current lack of DDEX data fields. As 
discussed above, however, the Office is 
persuaded that it should not refer to 
DDEX’s requirements in promulgating 
these rules, and that parties may need 
to pursue changes to DDEX’s standards 
to accommodate the Office’s regulations 
if they wish to use that standard.234 
Additionally, some of the musical work 
fields that the DLC says are 
impracticable to report because of DDEX 
are statutorily required, which means 
that not reporting them was never a 
possibility, including under the 
originally proposed practicability 
limitation. Moreover, the MLC states 
that ‘‘[a]ll of the metadata fields 
proposed in § 210.27(e)(1) will be used 
as part of the MLC’s matching 
efforts.’’ 235 


The Office is mindful that it will take 
time both for DMPs to reengineer their 
reporting systems and for DDEX to 
update its standards. The interim rule 
establishes a one-year transition period 
(the length of time the DLC states is 
necessary for DMPs to make significant 
reporting changes) 236 during which 
DMPs may report largely in accord with 
what was proposed in the NPRM, 
though for clarity, the regulatory 
language has been amended to address 
this condition in terms of the transition 
period, rather than the previously 
proposed defined term ‘‘practicable.’’ 
The main substantive change is that, 
following the reasoning above, the 
Office has eliminated the scenario 
where the MLC has adopted a nationally 


or internationally recognized standard, 
such as DDEX, that is being used by the 
particular DMP, and the information 
belongs to a category of information 
required to be reported under that 
standard.237 


ix. Server Fixation Date and 
Termination 


Another disputed issue in this 
proceeding has been the MLC’s proposal 
to require DMPs to report the date on 
which each sound recording is first 
reproduced by the DMP on its server. As 
discussed in the NPRM, the MLC said 
it needs this date to operationalize its 
interpretation of the derivative works 
exception to the Copyright Act’s 
termination provisions in sections 203 
and 304(c).238 Under the MLC’s legal 
interpretation, the exception applies to 
the section 115 compulsory license, and 
therefore, if the compulsory license 
‘‘was issued before the termination date, 
the pre-termination owner is paid. 
Otherwise, the post-termination owner 
is paid.’’ 239 The MLC argued that, in 
contrast to the prior regime where ‘‘the 
license date for each particular musical 
work was considered to be the date of 
the NOI 240 for that work,’’ under ‘‘the 
new blanket license, there is no license 
date for each individual work,’’ 241 and, 
therefore, the MLC sought the so-called 
server fixation date, which it contended 
is ‘‘the most accurate date for the 
beginning of the license for that 
work.’’ 242 The DLC said that not all 
DMPs store this information and argued 
that it should not need to be reported.243 
No other commenter directly spoke to 
this issue prior to the issuance of the 
NPRM. 


Based on the record to that point, the 
Office suggested that the MLC’s 
interpretation ‘‘seems at least 
colorable,’’ noting the lack of comments 
disagreeing with what the MLC had 
characterized as industry custom and 
understanding.244 The Office also said 
that, to the extent the MLC’s approach 


is not invalidated or superseded by 
precedent, it seemed reasonable for the 
MLC to want to know the applicable 
first use date, upon which to base a 
license date, so it could essentially have 
a default practice to follow in the 
absence of a live controversy between 
parties or a challenge to the MLC’s 
approach.245 


Without opining on the merits of the 
MLC’s interpretation, the Office 
proposed a rule concerning what related 
information DMPs should maintain or 
provide.246 The NPRM distinguished 
among three categories of works.247 
First, the rule did not propose 
regulatory language to govern musical 
works licensed by a DMP prior to the 
license availability date because it did 
not seem necessary to disrupt whatever 
the status quo may be in such cases. 
Second, for musical works being used 
by a DMP prior to the effective date of 
that DMP’s blanket license (which for 
any currently operating DMP should 
ostensibly be the license availability 
date) either pursuant to a NOI filed with 
the Office or without a license, the 
Office observed that this blanket license 
effective date may be the relevant 
license date, and proposed requiring 
each DMP to take an archival snapshot 
of its database as it exists immediately 
prior to that date to establish a record 
of the DMP’s repertoire at that point in 
time. Last, for musical works that 
subsequently become licensed pursuant 
to a blanket license after the effective 
date of a given DMP’s blanket license, 
the rule proposed requiring each DMP 
to keep and retain in its records, but not 
provide in monthly reports of usage, at 
least one of three dates for each sound 
recording embodying such a musical 
work: (1) Server fixation date; (2) date 
of the grant first authorizing the DMP’s 
use of the sound recording; and (3) date 
on which the DMP first obtained the 
sound recording. 


In response to the NPRM, in addition 
to further comments from the MLC and 
DLC, the Office received comments from 
a publisher, generally supporting the 
MLC’s position, and a number of 
organizations representing songwriter 
interests that raised notes of caution 
regarding that position.248 Following an 
ex parte meeting with commenters to 
further discuss the matter, the Office 
received additional written submissions 
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249 See U.S. Copyright Office Letter June 10, 2020; 
DLC Ex Parte Letter June 26, 2020; MLC Ex Parte 
Letter June 26, 2020; MAC Ex Parte Letter June 26, 
2020; NSAI Ex Parte Letter June 26, 2020; 
Peermusic Ex Parte Letter June 26, 2020; Recording 
Academy Ex Parte Letter June 26, 2020; SGA Ex 
Parte Letter June 26, 2020; SONA Ex Parte Letter 
June 26, 2020. 


250 See 17 U.S.C. 115(d)(3)(D)(i)(I)–(II). 
251 See 85 FR 22532 & n.210. 


252 Melville B. Nimmer & David Nimmer, 3 
Nimmer on Copyright sec. 11.02 n.121 (2020); see 
Mills Music, Inc. v. Snyder, 469 U.S. 153, 168 n.36 
(1985) (referring to the section 115 license as ‘‘self- 
executing’’); see also Paul Goldstein, Goldstein on 
Copyright sec. 5.4.1.1.a. (3d ed. 2020) (‘‘The 
requirement that, to be terminable, a grant must 
have been ‘executed’ implies that compulsory 
licenses, such as section 115’s compulsory license 
for making and distributing phonorecords of 
nondramatic musical works, are not subject to 
termination.’’). 


253 Melville B. Nimmer & David Nimmer, 3 
Nimmer on Copyright sec. 11.02 n.121 (2020); see 
Mills Music, Inc. v. Snyder, 469 U.S. 153, 185 n.12 
(1985) (White, J., dissenting) (stating that the 
statutory royalty for the section 115 license ‘‘is 
payable to the current owner of the copyright’’); see 
also Recording Academy Ex Parte Letter at 2 (June 
26, 2020) (‘‘[T]he Office’s rulemaking should not 
imply or assume that a terminated party necessarily 
continues to benefit from the blanket license after 
termination.’’). 


254 See SONA & MAC NPRM Comment at 12; 
MAC Ex Parte Letter June 26, 2020 at 2; Recording 
Academy Ex Parte Letter June 26, 2020 at 2–3; SGA 
Ex Parte Letter June 26, 2020 at 1–2; SONA Ex Parte 
Letter June 26, 2020 at 3–4; NSAI Ex Parte Letter 
June 26, 2020 at 1; MLC Ex Parte Letter June 26, 
2020 at 4, 5; Peermusic Ex Parte Letter June 26, 
2020 at 1–2. 


255 See, e.g., SONA & MAC NPRM Comment at 
11–12 (‘‘The allocation of royalty income for a song 
as between the terminated grantee and the owner 
of the termination rights is a legal question and is 
typically communicated by the parties to a 
licensing administrator via a letter of 
direction. . . . To the extent a legal dispute were 
to arise . . . it would be best resolved by a court 
based on the facts of that particular dispute.’’); MAC 
Ex Parte Letter June 26, 2020 at 3 (‘‘MAC also 
questioned the operational reasoning for MLC 
gathering the server fixation data as MLC will 
ultimately rely on the parties to resolve disputes. 
After all, Letters of Direction universally supply an 
operative date.’’); SONA Ex Parte Letter June 26, 
2020 at 3 (‘‘[T]ermination rights are typically 
administered according to letters of direction 
submitted by the interested parties . . .’’); 
Recording Academy Ex Parte Letter June 26, 2020 
at 2 (‘‘[T]hese questions could be negotiated or 
litigated by future parties in a dispute.’’). 


256 See, e.g., SONA & MAC NPRM Comment at 8– 
11 (expressing ‘‘serious reservations about [the 
MLC’s] approach, which would seemingly redefine 
and could adversely impact songwriters’ 
termination rights’’); Recording Academy Ex Parte 
Letter June 26, 2020 at 2 (‘‘MLC was erroneously 
using the server fixation date as a proxy for a grant 
of a license.’’); SONA Ex Parte Letter June 26, 2020 
at 2; MAC Ex Parte Letter June 26, 2020 at 2. 


257 See MLC NPRM Comment at 30–31 (arguing 
against aspects of the proposed rule by asserting, for 
example, that certain information ‘‘would be 
impossible for the DMPs or the MLC to ascertain,’’ 
‘‘the Proposed Regulation does not require [third- 
party] vendors to provide the NOIs or their dates,’’ 
and ‘‘[t]he MLC also may not have the date of a 
voluntary license’’). Cf. id. at 30 (‘‘An arbitrary 
decision by a DMP as to which date to provide 
cannot be the basis for determining whether the 
pre- or post-termination copyright owner is paid.’’) 


258 MLC Ex Parte Letter June 26, 2020 at 4. 
259 MAC Ex Parte Letter June 26, 2020 at 3. 


on this issue.249 The record has 
benefited from this expansion of 
perspectives. Because the voting 
publisher members of the MLC’s board 
must be publishers ‘‘to which 
songwriters have assigned [certain] 
exclusive rights’’ and the voting 
songwriter members of the MLC’s board 
must be songwriters ‘‘who have retained 
and exercise [certain] exclusive rights,’’ 
the MLC’s views, however well-meaning 
and informed, are not presumptively 
representative of the interests of those 
who may exercise termination rights in 
the future.250 In sum, and as discussed 
below, commenters representing 
songwriter interests are generally deeply 
concerned with protecting termination 
rights and ensuring that those rights are 
not adversely impacted by anything in 
this proceeding or any action taken by 
the MLC; the MLC seeks reporting of 
information it believes it needs to 
operate effectively; and the DLC seeks to 
ensure that any requirements placed 
upon DMPs are reasonable. 
Additionally, there seems to be at least 
some level of agreement that knowing 
the date of first use of the particular 
sound recording by the particular DMP 
may be of some utility, and various 
additional dates other than server 
fixation date have been suggested to 
represent that date, such as the 
recording’s street date (the date on 
which the sound recording was first 
released on the DMP’s service). 


Having considered these comments, 
the Office is adjusting the proposed 
regulatory language as discussed below. 
The Office also offers some 
clarifications concerning the underlying 
termination issues that have been raised 
and the MLC’s related administrative 
functions. Although the NPRM 
suggested that the MLC’s interpretation 
might be colorable, the Office’s intent 
was neither to endorse nor reject the 
MLC’s position; the Office made clear 
that it ‘‘does not foreclose the possibility 
of other interpretations, but also does 
not find it prudent to itself elaborate 
upon or offer an interpretation of the 
scope of the derivative works exception 
in this particular rulemaking 
proceeding.’’ 251 Indeed, a position 
contrary to the MLC’s may well be valid, 
as the issue does not appear definitively 
tested by the courts. For example, 


Nimmer’s treatise expresses the opinion 
that ‘‘a compulsory license of rights in 
a musical work is not subject to 
termination’’ because ‘‘it is executed by 
operation of law, not by the consent of 
the author or his successors,’’ 252 which 
Nimmer says means that where a 
songwriter (or heir) terminates an 
assignment to a publisher, ‘‘at that point 
the compulsory license royalties would 
be payable solely to [the terminating 
songwriter (or heir)] as copyright 
owner[ ], rather than to [the terminated 
publisher] whose copyright ownership 
at that point would cease.’’ 253 


The Office again stresses that in this 
proceeding it is not making any 
substantive judgment about the proper 
interpretation of the Copyright Act’s 
termination provisions, the derivative 
works exception, or their application to 
section 115. Nor is the Office opining as 
to how the derivative works exception, 
if applicable, may operate in this 
particular context, including with 
respect to what information may or may 
not be appropriate to reference in 
determining who is entitled to royalty 
payments. To this end, as requested by 
several commenters representing 
songwriter interests and agreed to by the 
MLC, the interim rule includes express 
limiting language to this effect.254 


In light of the additional comments, 
the Office is not convinced of the need 
for the MLC to implement an 
automatically administered process for 
handling this aspect of termination 
matters. Rather, as others suggest, it 
seems reasonable for the MLC to act in 
accordance with letters of direction 
received from the relevant parties, or 
else hold applicable royalties pending 


direction or resolution of any dispute by 
the parties.255 The Office understands 
and appreciates the MLC’s general need 
to operationalize its various functions 
and desire to have a default method of 
administration for terminated works in 
the normal course. The comments, 
however, suggest that this might stray 
the MLC from its acknowledged 
province into establishing what would 
essentially be a new industry standard 
based on an approach that others argue 
is legally erroneous and harmful to 
songwriters.256 The information that 
may be relevant in administering 
termination rights may not be the same 
as what the MLC may be able to most 
readily obtain and operationalize.257 
While the MLC does intend to follow 
letters of direction, it states that they 
‘‘typically do not have [the necessary] 
level of detail, which underscores the 
importance of having a data point to 
assist with identifying whether first use 
by a DMP falls before or after statutory 
termination.’’ 258 MAC, however, states 
that ‘‘Letters of Direction universally 
supply an operative date.’’ 259 In cases 
where the MLC lacks sufficient 
ownership and payment information 
resulting from termination of transfers, 
a cautious approach may be to simply 
continue holding the relevant royalties 
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260 Compare MLC Ex Parte Letter Aug. 21, 2020 
at 2 (indicating that ownership information 
pertaining to musical works in the public database 
‘‘will be sourced from copyright owners’’). 


261 SONA & MAC NPRM Comment at 11; see id. 
at 8 (noting that termination rights ‘‘are tied to 
grants of copyright interests—not when or where a 
work is reproduced’’); SONA Ex Parte Letter June 
26, 2020 at 3 (‘‘SONA representatives underscored 
the distinction between utilization of a work and a 
license grant, which are not the same and should 
not be conflated . . .’’). 


262 17 U.S.C. 115(d)(1)(C)(i); see also id. at 
115(d)(1)(B)(i). 


263 See id. at 115(d)(1)(B)(i), (C). The MLC states 
that ‘‘[u]nder the new blanket license, there will no 
longer be a specific license date for each individual 
work; the license date for all musical works will be 
the date the DMP first obtained the blanket license, 
and that date could potentially remain in effect 
indefinitely for millions of musical works, even as 
new ones are created and subsequently become 
subject to the blanket license.’’ MLC NPRM 
Comment at 27; see also Peermusic NPRM 
Comment at 5 (‘‘[T]he NOL date will cover all 
works then subject to the compulsory license as 
well as all works created later, as long as the NOL 
remains in effect.’’). But that is a significant and 
seemingly erroneous assumption with respect to 
works created post-blanket license or licensed 
voluntarily. See 17 U.S.C. 115(d)(1)(B)(i), (C). Cf. 
U.S. Copyright Office, Compendium of U.S. 
Copyright Office Practices sec. 2310.3(C)(3) (3d ed. 
2017) (‘‘[A] transfer that predates the existence of 
the copyrighted work cannot be effective (and 
therefore cannot be ‘executed’) until the work of 
authorship (and the copyright) come into 
existence.’’) (quotation omitted); Waite v. UMG 
Recordings, Inc., No. 19–cv–1091(LAK), 2020 WL 
4586893, at *6 (S.D.N.Y. Aug. 10, 2020) (‘‘If a work 
does not exist when the parties enter into a transfer 
or assignment agreement, there is no copyright that 
an artist (or third party company) can transfer.’’). 


264 See Mills Music, Inc. v. Snyder, 469 U.S. 153, 
173 (1985) (‘‘The critical point in determining 
whether the right to continue utilizing a derivative 
work survives the termination of a transfer of a 
copyright is whether it was ‘prepared’ before the 
termination. Pretermination derivative works— 
those prepared under the authority of the 
terminated grant—may continue to be utilized 
under the terms of the terminated grant. Derivative 
works prepared after the termination of the grant 
are not extended this exemption from the 
termination provisions.’’). 


265 MLC Ex Parte Letter June 26, 2020 at 2; see 
also Peermusic Ex Parte Letter June 26, 2020 at 1; 
NSAI Ex Parte Letter June 26, 2020 at 1. 


266 See Recording Academy Ex Parte Letter June 
26, 2020 at 1–2 (‘‘Despite stating repeatedly that the 
MLC has no interest in altering, changing, or 
diminishing the termination rights of songwriters, 
it was clearly conveyed that one of the primary 
reasons for seeking this data is to determine the 
appropriate payee for the use of a musical work that 
is the subject of a termination. The Academy’s view 
is that using the data in this way would diminish 
termination rights.’’). 


267 See MLC NPRM Comment at 29; see id. at 30 
(‘‘The date provided will be the dividing line that 
will determine which copyright owner—the pre- or 
post-termination owner—will be paid.’’). 


268 Peermusic NPRM Comment at 5–6; see id. at 
6 (‘‘[T]he alternatives proposed do not provide for 
the certainty that is required in establishing dates 
of grants under Sections 203 and 304.’’). 


269 See Peermusic Ex Parte Letter June 26, 2020 
at 1 (‘‘[T]he MMA’s elimination of individual NOIs 
has in fact already upset the status quo.’’). 


270 See SGA Ex Parte Letter June 26, 2020 at 2; 
see also SONA Ex Parte Letter June 26, 2020 at 3, 
4; NSAI Ex Parte Letter June 26, 2020 at 1. 


until it receives a letter of direction or 
other submissions from the relevant 
musical work copyright owner(s) that 
have sufficient detail to enable the MLC 
to carry out the parties’ wishes.260 


Moreover, if the MLC establishes a 
default process that applied the 
derivative works exception, the 
appropriate dividing line for 
determining who is entitled to relevant 
royalty payments remains unclear (and 
beyond the scope of this proceeding). 
SONA & MAC provide the following 
example to illustrate why ‘‘the server- 
fixation approach could cause economic 
harm to songwriters’’: 


[I]f a sound recording derivative is first 
reproduced on a server by DMP X in 2015 
under a voluntary license granted by 
Publisher Y, and Songwriter Z terminates the 
grant to Publisher Y and recaptures her rights 
in 2020 before the blanket license goes into 
effect, under the server-fixation rule 
articulated by the MLC, the ‘license date’ for 
that derivative would be 2015. Accordingly, 
Publisher Y, rather than Songwriter Z, would 
continue to receive royalties for DMP X’s 
exploitation of the musical work as embodied 
in that sound recording, even if the voluntary 
license came to an end and the DMP X began 
operating under the new blanket license as of 
January 1, 2021.261 


Other suggested dates, such as street 
date, may raise similar questions. The 
same concern could arise after the 
license availability date as well—for 
example where a DMP in 2022 has both 
a blanket license and a voluntary 
license, the DMP first uses a work in 
2024 pursuant to the voluntary license, 
a relevant termination occurs in 2028, 
the voluntary license expires in 2030, 
and afterward the DMP continues using 
the work but, for the first time, pursuant 
to its blanket license—because ‘‘[w]here 
a voluntary license or individual 
download license applies, the license 
authority provided under the blanket 
license shall exclude any musical works 
(or shares thereof) subject to the 
voluntary license or individual 
download license.’’ 262 In that instance, 
using SONA’s nomenclature and 
assuming the derivative work exception 
applies, the work terminated in 2028 
should see royalties payable to 
Songwriter Z starting in 2030 (once the 


pre-termination grant ends by its own 
terms), but a reliance upon the server 
fixation date would result in continued 
payment to Publisher Y. And following 
from the interpretation advanced 
regarding section 115 and termination 
rights, it seems that there may be other 
potentially relevant dates not raised by 
the commenters, for example: The date 
that the particular musical work 
becomes covered by the DMP’s blanket 
license, i.e., the date that it becomes 
‘‘available for compulsory licensing’’ 
and not subject to a voluntary license or 
individual download license held by 
that DMP (e.g., 2030 and post- 
termination in the previous example, as 
opposed to 2024 and pre-termination if 
a street, server, or other first-use date is 
applied).263 Of course this would have 
to be assessed in conjunction with the 
date of creation of the relevant sound 
recording derivative.264 


Additionally, while the MLC does not 
see its function as enforcing termination 
rights or otherwise resolving disputes 
over terminations or copyright 
ownership, stating repeatedly that it 
takes no position on what the law 
should be and that it is not seeking to 
change the law,265 its position on the 
proposed rule may unintentionally be in 


tension with its stated goals.266 For 
example, the MLC’s view assumes the 
derivative works exception applies, 
would reject the alternative dates 
proposed by the NPRM because they 
‘‘will not resolve the issue of whether 
the pre- or post-termination rights 
owner is entitled to payment,’’ and 
proposes receiving certain dates for 
works licensed before the license 
availability date despite its statement 
that customary practice is to use NOI 
dates instead.267 Similarly, MLC board 
member Peermusic characterizes the 
MLC’s approach as a ‘‘ ‘fix’ . . . to avoid 
confusion in the marketplace (and to 
head off disputes among copyright- 
owning clients of the MLC)’’ by 
‘‘designat[ing]’’ an ‘‘appropriate 
substitute for the prior individual NOI 
license date.’’ 268 


Based on the foregoing, it does not 
seem prudent to incentivize the MLC to 
make substantive decisions about an 
unsettled area of the law on a default 
basis. But the record also suggests that 
the transition to the blanket license 
represents a significant change to the 
status quo that may eliminate certain 
dates, such as NOI dates, that may have 
historically been used in post- 
termination activities, such as the 
renegotiation and execution of new 
agreements between the relevant parties 
to continue their relationship on new 
terms.269 Perhaps as a result, after 
discussion, some commenters 
representing songwriter interests 
supported the preservation of various 
dates ‘‘that may be pertinent and 
necessary to the determination of future 
legal issues.’’ 270 


Accordingly, the interim rule 
maintains the proposed requirement for 
DMPs to retain certain information, 
adjusted as discussed below. The 
purpose of this rule is to aid retention 
of certain information that commenters 
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271 See, e.g., SGA Ex Parte Letter June 26, 2020 
at 2; Recording Academy Ex Parte Letter June 26, 
2020 at 2; SONA Ex Parte Letter June 26, 2020 at 
4. 


272 SONA & MAC NPRM Comment at 10 (‘‘There 
is no suggestion that the correct payee can or 
should be determined based upon a ‘proxy’ server 
fixation date or other than as provided in the 
Copyright Act.’’); id. at 8, 10–11; SONA Ex Parte 
Letter June 26, 2020 at 2 (‘‘[SONA] would be 
apprehensive of any rule treating a piece of data as 
a ‘proxy’ for a grant under copyright law.’’); 
Recording Academy Ex Parte Letter June 26, 2020 
at 3 (‘‘The data . . . should not be interpreted to 
represent, or serve as a proxy for, a grant of a 
license.’’); id. at 2. 


273 See MLC NPRM Comment at 30–31. 
274 See id. 


275 DLC NPRM Comment at 15–16 (explaining 
that ‘‘the number of data fields and volume of data 
contained in the snapshot or archive is likely to be 
enormous—unduly burdensome and impractical 
both for the DMPs to produce and for the MLC to 
use,’’ and that ‘‘the process of creating the snapshot 
or archive will . . . involve so much data that it 
cannot be completed in a single day’’ which means 
that ‘‘works that are added to the service while the 
snapshotting or archiving process is underway may 
not ultimately be captured in the archive’’); id. at 
16 & n.66, Add. at A–30; DLC Ex Parte Letter June 
26, 2020 at 4. While the DLC requests that the 
snapshot be at a time reasonably approximate to the 
‘‘license availability date,’’ the Office believes the 
DLC meant for that to mean the effective date of the 
DMP’s blanket license. This requirement will also 
apply to any new DMP that first obtains a blanket 
license at a time subsequent to the license 
availability date. 


276 See MLC Ex Parte Letter June 26, 2020 at 6– 
7. 


277 See id. (asserting that other fields like ISRC 
and version ‘‘can be critical for aligning the records 
where the unique identifier fails’’). 


278 See MLC NPRM Comment at 32, App. at xiv– 
xv (proposing DMPs identify which type of date it 
is). 


279 See id. at 32, App. at xiv; MLC Ex Parte Letter 
June 26, 2020 at 2 (‘‘[T]he call confirmed 
consensus’’ that DMPs should ‘‘include a data field 
identifying a date that reflects the first use of each 
sound recording by the service.’’); id. at 2–4, 6; 
SONA Ex Parte Letter June 26, 2020 at 4 (stating 
‘‘the initial utilization date can be critical’’); id. at 
3–4; SGA Ex Parte Letter June 26, 2020 at 2; NSAI 
Ex Parte Letter June 26, 2020 at 1. 


280 See MLC NPRM Comment at 32, App. at xiv; 
MLC Ex Parte Letter June 26, 2020 at 2–4, 6; SONA 
Ex Parte Letter June 26, 2020 at 4 (‘‘[I]t seems that 
both server fixation date and the ‘street date’ 
specific to a particular DMP may be useful to 
establish initial utilization of a specific sound 
recording by a particular service.’’); id. at 3; SGA 
Ex Parte Letter June 26, 2020 at 2; NSAI Ex Parte 
Letter June 26, 2020 at 1. 


281 See RIAA Ex Parte Letter Aug. 24, 2020 at 1– 
2. Potentially contradictory, despite concerns with 
the estimated first distribution date, the RIAA has 
no concerns with the date that a track is first 
streamed. See id. The DLC disagrees that the 
estimated first distribution date is confidential data 
because it is ‘‘generated by the DMPs themselves, 
and therefore could not be considered proprietary 
to the record labels.’’ DLC Ex Parte Letter Aug. 27, 
2020 at 2. It also states that dates generated by 
DMPs themselves should not be confidential. The 
Office is considering confidentiality issues 


have signaled may be useful in 
facilitating post-termination activities, 
such as via inclusion in letters of 
direction to the MLC, that may not 
otherwise be available when the time 
comes if not kept by the DMPs.271 To be 
clear, the Office is not adopting or 
endorsing a specific ‘‘proxy’’ for a grant 
date.272 


After considering relevant comments, 
including the MLC’s arguments to the 
contrary, the interim rule maintains the 
NPRM’s proposed approach of tiering 
the requirements according to when, out 
of three time periods, the musical work 
was licensed by a DMP.273 Maintaining 
the status quo, the interim rule does not 
include regulatory language to govern 
musical works licensed by a DMP prior 
to the license availability date. If 
previous industry consensus was to use 
NOI dates (a factual matter the Office 
passes no judgment on), then the Office 
sees no reason why that should 
necessarily change.274 As it has not been 
suggested that the relevant parties’ 
access to historic NOI (or voluntary 
license) dates is any different than pre- 
MMA, it does not seem appropriate to 
require DMPs to retain any additional 
information for such parties’ potential 
future use in directing the MLC with 
respect to this category of works. 


Next, to provide a data point with 
respect to works that first become 
licensed as of a DMP’s respective 
blanket license effective date, the 
interim rule largely adopts the proposed 
database snapshot requirement. The 
DLC does not object to this general 
requirement, but requests two 
modifications to the proposed language 
to be practical for DMPs to implement: 
The required data fields for the snapshot 
should be limited to those the MLC 
reasonably requires and that the DMP 
has reasonably available (which the DLC 
says are sound recording name, featured 
artist, playing time, and DMP-assigned 
unique identifier); and instead of the 
snapshot needing to be of the database 
as it exists immediately prior to the 
effective date of the DMP’s blanket 


license, it should be as it exists at a time 
reasonably approximate to that date.275 
The MLC opposes the DLC’s proposal to 
limit the data fields of the snapshot.276 
The Office finds the DLC’s requested 
modifications to be reasonable, and 
adopts them with two slight changes. 
First, although requiring all of the data 
fields required for usage reporting and 
matching, as the MLC requests, seems 
unnecessary for the markedly different 
purpose of the snapshot, the interim 
rule adds ISRC (to the extent acquired 
by the DMP) so that, at least for most 
tracks, there is a second unique 
identifier in case the DMP-assigned 
unique identifier fails for some 
reason.277 Second, while the Office 
finds that, based on the technological 
issues discussed in the DLC’s 
comments, it is reasonable to permit the 
snapshot to be of a time reasonably 
approximate to the attachment of the 
DMP’s blanket license, the interim rule 
requires DMPs to use commercially 
reasonable efforts to make the snapshot 
as accurate and complete as reasonably 
possible in representing the service’s 
repertoire as of immediately prior to the 
effective date of the DMP’s blanket 
license. 


As for the last category—musical 
works that subsequently become 
licensed pursuant to a blanket license 
after the effective date of a given DMP’s 
blanket license—the comments reflect 
that the proposed rule should be 
updated. As discussed below, the 
interim rule requires each DMP to 
retain, to the extent reasonably 
available, both the server fixation date 
and street date for each sound recording 
embodying a musical work that is part 
of this category. If a DMP only has one 
of these dates, it should retain that one. 
If a DMP has neither, then the DMP 
should retain the date that, in the 


assessment of the DMP, provides a 
reasonable estimate of the date the 
sound recording was first distributed on 
its service within the U.S. For each 
retained date, the DMP should also 
identify which type of date it is (i.e., 
server date, street date, or estimated first 
distribution date), so any party seeking 
to use such information will know 
which date is being relied upon.278 


This approach strives to accommodate 
the competing equities raised over this 
issue. The comments indicate some 
level of agreement that knowing the date 
of first use of the particular sound 
recording by the particular DMP may be 
of some utility—regardless of whether 
such date may or may not be the 
‘‘correct’’ item to look at under the 
Copyright Act.279 And among those 
commenters suggesting particular dates, 
there seems to be a general consensus 
that the server and street dates may be 
appropriate representations or 
approximations of first use.280 Other 
proposed dates have not been included 
generally because they do not seem to 
be dates that DMPs would have in their 
possession, there lacks consensus that 
such dates would be useful, and/or 
confidentiality concerns have been 
raised by the RIAA with respect to 
private agreements between individual 
record companies and individual DMPs. 
Although confidentiality concerns were 
also broached by the RIAA over the 
server date and estimated first 
distribution date, the Office understands 
those concerns to be less significant 
than with other data and disputed by 
the DLC,281 and the Office finds those 
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concerning the MLC in a parallel rulemaking. See 
85 FR 22559 (Apr. 22, 2020). 


282 See DLC Ex Parte Letter June 25, 2020 at 2– 
3. Although the DLC had previously discussed 
street date in terms of an ERN data field called 
‘‘StartDate,’’ which the Office understands to be 
more of a planned or intended street date that does 
not necessarily equate to the actual street date (and 
which the RIAA says the use of would raise 
confidentiality concerns, see RIAA Ex Parte Letter 
Aug. 24, 2020 at 1), the DLC does not object to using 
the actual street date, so long as it is not the only 
date option. See DLC Ex Parte Letter Aug. 27, 2020 
at 2. 


283 See MLC NPRM Comment at 30 (‘‘The ‘date 
on which the blanket licensee first obtains the 
sound recording’ is . . . vague and can be 
interpreted many different ways by many different 
DMPs, resulting in inconsistent dates.’’). The RIAA 
also raised confidentiality concerns over this date, 
RIAA Ex Parte Letter Aug. 24, 2020 at 1–2, but the 
DLC disputes that this information can properly be 
considered confidential, DLC Ex Parte Letter Aug. 
27, 2020 at 2. 


284 See DLC Ex Parte Letter June 26, 2020 at 3. 
285 See id. at 2 (‘‘[DMPs] should be given a choice 


of the date to report, based on the [DMP’s] specific 
operational and technical needs.’’); id. at 3 n.4. 


286 See MLC Ex Parte Letter June 26, 2020 at 4 
(‘‘If instead that data was only maintained in 
records of use and not reported monthly, the MLC 
would be required to create a parallel monthly 
reporting process, and that process would not be 
able to begin until after the MLC received the 
regular usage reporting, at which point the MLC 
would need to contact each DMP each month to 
request the data, and then each DMP would have 
to send a separate transmission with such data, 
which the MLC would have to reintegrate with all 
of the data that had been reported in the standard 
monthly reporting.’’); MLC NPRM Comment at 31; 
see also Peermusic Ex Parte Letter June 26, 2020 at 
2; NSAI Ex Parte Letter June 26, 2020 at 1. 


287 DLC Ex Parte Letter June 26, 2020 at 3; see id. 
at 4 (‘‘The MLC has not adequately justified 
imposing the investment that would be required by 
DSPs to engineer their reports of usage to include 
this date field.’’). 


288 See id. at 4. 
289 It also renders moot Peermusic’s concerns 


about the length of the proposed rule’s retention 
period. See Peermusic NPRM Comment at 6; 
Peermusic Ex Parte Letter June 26, 2020 at 2. 


290 85 FR at 22541 (emphasis added). 
291 DLC NPRM Comment at 12. 


concerns as articulated to be 
outweighed by the need to provide 
DMPs with a reasonable degree of 
flexibility in carrying out the obligations 
this aspect of the interim rule places 
upon them. 


The dates incorporated into the 
interim rule represent three of the four 
dates for which the DLC said would be 
feasible for DMPs to retain at least 
one.282 Although the Office declines to 
include the fourth date, ingestion date, 
because there was no consensus as to its 
utility,283 the interim rule does include 
the DLC’s proposed ‘‘catch-all’’ 
estimated first distribution date, such 
that all DMPs should be able to comply 
with the rule even if not in possession 
of a server or street date for a given 
recording.284 For this same reason, and 
also because the retention requirement 
is limited to where the server and street 
dates are reasonably available to the 
DMP, the requirement to potentially 
have to retain both of these dates (where 
available), instead of merely a single 
date of the DMP’s choosing, is not 
anticipated to be overly burdensome.285 


The Office again declines the MLC’s 
suggestion that DMPs should have to 
provide this information in their 
monthly reports of usage, instead 
encouraging the MLC to view the 
administration of terminations of 
transfers as more akin to one of a 
number of changes in musical work 
ownership or licensing administration 
scenarios the MLC is readying itself to 
administer apart from the DMPs’ 
monthly usage reporting. Although the 
MLC warns of processing inefficiencies 
and potential delays if it does not 
receive the pertinent information in 
monthly reporting, it is unclear why this 


would be the case.286 As discussed 
above, the Office presumes the MLC 
will be operating in accordance with 
letters of direction (or other instructions 
or orders) that provide the requisite 
information needed for the MLC to 
properly distribute the relevant royalties 
to the correct party. In cases where the 
MLC is directed to use the DMP- 
retained information, it would seem that 
the MLC, as a one-time matter, could 
pull the information for each DMP for 
that work and apply it appropriately. 
The DLC makes a similar observation 
and further explains that monthly 
reporting is unnecessary because 
‘‘termination is relevant to only a subset 
of musical works . . . [a]nd only a 
(likely small) subset of grants are 
terminated in any event,’’ and that ‘‘as 
to each work, termination is an event 
that happens once every few 
decades.’’ 287 The MLC does not address 
these points. While the MLC seems to 
characterize its need for this data as a 
usage matching issue, it seems more 
appropriately understood as a change in 
ownership issue, and the record does 
not address why a change in ownership 
prompted by a termination of transfer 
would be materially more difficult to 
operationalize than any other change in 
ownership the MLC will have to handle 
in the ordinary course, including by 
following the procedures recommended 
by its dispute resolution committee. 


Nevertheless, the Office recognizes 
that it may take more time for the MLC 
to request access to the relevant 
information from the DMPs, rather than 
having it on hand upon receiving 
appropriate direction about a 
termination. While not requiring 
monthly reporting, the interim rule 
requires DMPs to report the relevant 
information to the MLC annually and 
grant the MLC reasonable access to the 
records of such information if needed by 
the MLC prior to it being reported. The 
DLC previously requested that if the 
Office requires affirmative reporting of 


this information that it be on a quarterly 
basis and subject to a one-year transition 
period, so the Office believes this to be 
a reasonable annual requirement.288 The 
Office also expects this adjustment to 
alleviate some of the MLC’s concerns 
with the proposed rule’s retention 
provision discussed above.289 This 
reporting may, but need not, be 
connected to the DMP’s annual report of 
usage, and DMPs may of course report 
this information more frequently at their 
option. Such reporting should also 
include the same data fields required for 
the snapshot discussed above to assist 
in work identification and 
reconciliation. Information for the same 
track does not need to be reported more 
than once. With respect to the required 
snapshot discussed above, that should 
be delivered to the MLC as soon as 
commercially reasonable, but no later 
than contemporaneously with the first 
annual reporting. 


2. Royalty Payment and Accounting 
Information 


The NPRM required DMPs that do not 
receive an invoice from the MLC to 
provide ‘‘a detailed and step-by-step 
accounting of the calculation of 
royalties payable by the blanket licensee 
under the blanket license . . . including 
but not limited to the number of payable 
units . . . whether pursuant to a blanket 
license, voluntary license, or individual 
download license.’’ 290 Similarly, 
blanket licensees that do receive an 
invoice are required to provide ‘‘all 
information necessary for the 
mechanical licensing collective to 
compute . . . the royalties payable 
under the blanket license . . . including 
but not limited to the number of payable 
units . . . whether pursuant to a blanket 
license, voluntary license, or individual 
download license.’’ The DLC asked the 
Office to confirm its understanding that 
this language only requires reporting 
usage information, not royalty payment 
or accounting information, for any uses 
under voluntary licenses or individual 
download licenses.291 The DLC is 
correct in its understanding that the 
language requires DMPs to report only 
usage information for uses made under 
voluntary or individual download 
licenses. 


The International Confederation of 
Societies of Authors and Composers 
(‘‘CISAC’’) & the International 
Organisation representing Mechanical 
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292 CISAC & BIEM NPRM Comment at 3–4. 
293 Id. at 4. 
294 17 U.S.C. 115(d)(4)(D). DMPs are also required 


to have annual reports of usage certified by a CPA, 
providing an additional check on the accuracy of 
royalties. 


295 The Copyright Office has commissioned and 
published a report on Collective Rights 
Management Practices Around the World as 
baseline informational material for the public to 
reference in replying to a notice of inquiry seeking 
public comment in connection with the Office’s 
policy study regarding best practices the MLC may 
implement to reduce the overall incidence of 
unclaimed royalties. Susan Butler, Collective Rights 
Management Practices Around the World: A Survey 
of CMO Practices to Reduce the Occurrence of 
Unclaimed Royalties in Musical Works 3 (2020), 
https://www.copyright.gov/policy/unclaimed- 
royalties/CMO-full-report.pdf. The report may also 
be helpful in highlighting the similarities and 
differences between the MLC’s processes and 
existing processes used by foreign CMOs as they 
pertain to this proceeding. 


296 17 U.S.C. 115(d)(3)(C)(i)(III). 


297 Id. at 115(d)(3)(E). 
298 Id. at 115(d)(3)(E)(iv). 
299 Id. at 115(d)(3)(K)(ii), (J)(iii)(I); MLC Initial 


NOI Comment at 84, U.S. Copyright Office Dkt. No. 
2018–11, available at https://www.regulations.gov/ 
docketBrowser?rpp=25&po=0&dct=PS&D=COLC- 
2018-0011&refD=COLC-2018-0011-0001. The MLC 
is required to ‘‘deposit into an interest-bearing 
account . . . royalties that cannot be distributed 
due to . . . a pending dispute before the dispute 
resolution committee . . .’’ 17 U.S.C. 
115(d)(3)(G)(i)(III)(bb). 


300 CISAC & BIEM NPRM Comment at 4. 


301 17 U.S.C. 115(d)(3)(K). 
302 Id. at 115(d)(3)(G)(i)(I)(bb). 
303 Id. at 115(d)(11)(C), (d)(3)(C)(iii). 
304 DLC NPRM Comment at 14. 
305 Id. 
306 See MLC NPRM Comment at 36–37; AIMP 


NPRM Comment at 4–5; Peermusic NPRM 
Comment at 5. 


307 MLC NPRM Comment at 36–37. 


Rights Societies (‘‘BIEM’’) raised a pair 
of issues which the Office address here. 
First, CISAC & BIEM said, ‘‘[t]he 
Proposed Rulemaking does not provide 
rules enabling the MLC to compute and 
check the calculation of the royalty 
payment, which will be based on 
information provided unilaterally by 
DMPs, with no clear indication of the 
amount deducted for the performing 
rights’ share.’’ 292 CISAC & BIEM 
additionally proposed that the interim 
rule ‘‘introduce clear provisions on 
back-claims in order to enable the MLC 
to claim works after the documentation 
has been properly set in the MLC 
database. For instance, the MLC should 
be able to invoice works previously 
used by DMPs, but which had not been 
ingested until afterwards into the MLC 
database, or which were subject to 
conflicting claim [sic].’’ 293 Regarding 
the first issue, the Office believes the 
statute and proposed rule already 
adequately address CISAC & BIEM’s 
concern. The MLC has access to DMP 
records of use under the interim rule 
and the statutory right to conduct a 
triennial audit to confirm the accuracy 
of royalty payments, which together 
provide the MLC with sufficient ability 
to compute and check DMP calculations 
of royalty payments.294 


Regarding the second issue, the 
statute and proposed regulations also 
already address the substance of CISAC 
& BIEM’s proposal.295 Upon receiving 
reports of usage from DMPs, the MLC 
will be able to match royalties for 
musical works where it has data 
identifying the work and copyright 
owner. For those works that are not 
initially matched due to insufficient 
data, the MLC is required to engage in 
ongoing matching efforts.296 As part of 
those efforts, the MLC is required to 
create and maintain a database of 


musical works that identifies their 
copyright owners and the sound 
recordings in which they are 
embodied.297 The MLC is expected to 
employ a variety of automated matching 
efforts, and also manual matching in 
some cases. Musical work copyright 
owners themselves are required to 
‘‘engage in commercially reasonable 
efforts’’ to provide information to the 
MLC and its database regarding names 
of sound recordings in which their 
musical works are embodied.298 The 
MLC will operate a publicly accessible 
claiming portal through which 
copyright owners may claim ownership 
of musical works, and will operate a 
dispute resolution committee for 
resolving any ownership disputes that 
may arise over musical works, including 
implementation of ‘‘a mechanism to 
hold disputed funds pending the 
resolution of the dispute.’’ 299 


Together, these provisions provide 
mechanisms that Congress considered to 
be reasonably sufficient for ensuring 
that royalties that are not initially 
matched to musical works are 
ultimately distributed to copyright 
owners once either (1) the musical work 
or copyright owner is identified and 
located through the MLC’s ongoing 
matching efforts, or (2) the work is 
claimed by the copyright owner, which 
is what CISAC & BIEM are essentially 
proposing, as the Office understands it. 


Separately, but relatedly, CISAC & 
BIEM recommended the Office 
promulgate regulations on ‘‘issues such 
as dispute resolution procedures or 
claiming processes that would allow 
Copyright Owners to raise identification 
conflicts before the MLC,’’ and asked, 
‘‘How will claims be reconciled in case 
a work is also covered by a voluntary 
licence? Is the MLC also in charge of 
matching voluntary licences?’’ 300 
Regarding the first question, as noted 
above, a DMP is required to provide the 
MLC with applicable voluntary license 
information as part of its NOL. Thus, 
instances where the MLC erroneously 
distributes blanket license royalties for 
a work that is covered by a voluntary 
license should be minimal. Disputes 
over which license is applicable to a 
given work will be addressed by 


procedures established by the MLC’s 
dispute resolution committee. The 
statute provides that this committee 
‘‘shall establish policies and procedures 
. . . for copyright owners to address in 
a timely and equitable manner disputes 
relating to ownership interests in 
musical works licensed under this 
section,’’ although actions by the MLC 
will not affect the legal remedies 
available to persons ‘‘concerning 
ownership of, and entitlement to 
royalties for, a musical work.’’ 301 


Regarding the second question, the 
MLC will, as part of its matching efforts, 
‘‘confirm uses of musical works subject 
to voluntary licenses’’ and deduct those 
amounts from the royalties due from 
DMPs.302 The MLC does not otherwise 
administer voluntary licenses unless 
designated to do so by copyright owners 
and blanket licensees.303 


i. Late Fees 
The NPRM was silent on the issue of 


when late fees are imposed on 
adjustments to estimates. As it did in 
comments to the NOI, the DLC called for 
language to ensure DMPs are not subject 
to late fees for adjustments to estimates 
after final figures are determined, so 
long as adjustments are made ‘‘either 
before (as permitted under the Proposed 
Rule) or with the annual report of 
adjustment or, if not finally determined 
by then, promptly after the estimated 
amount is finally determined.’’ 304 In 
support of its proposal, the DLC said, 
‘‘[a]lthough the CRJs set the amount of 
the late fee, the Office is responsible for 
establishing due dates for adjusted 
payments. It is those due dates that 
establish whether or not a late fee is 
owed.’’ 305 Several commenters objected 
to this proposal.306 In particular, the 
MLC was ‘‘troubled by the DLC’s 
arguments’’ and explained that ‘‘if the 
DMPs are concerned about having to 
pay late fees, whenever they estimate an 
input they should do so in a manner 
that ensures that there will not be an 
underpayment of royalties. To permit 
DMPs to estimate inputs in a manner 
that results in underpayment to 
songwriters and copyright owners, 
without the penalty of late fees, 
encourages DMPs to underpay, to the 
detriment of songwriters and copyright 
owners.’’ 307 The MLC proposed to add 
language prescribing that no use of an 
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308 MLC NPRM Comment App. at xiv. 
309 AIMP NPRM Comment at 4–5. 
310 Peermusic NPRM Comment at 5. 
311 Relatedly, though, the Office understands that 


a DMP following the adjustment process laid out in 
the regulations should not be deemed in default for 
failure to make earlier payments, provided the 
adjustment is timely made. For example, if a DMP 
made a reasonable good-faith estimate of a 
performance royalty that turned out to result in a 
significant underpayment of the relevant 
mechanical royalties, upon the establishment of the 
final rates, as long as the DMP paid the remainder 
mechanical royalties in accordance with the 
adjustment process, neither this timing nor the 
underpayment would be deemed material or 
otherwise put the DMP in default. 


312 37 CFR 385.3. 
313 17 U.S.C. 115(d)(4)(A)(i). 


314 Id. at 115(d)(8)(B). 
315 Id. at 115(d)(4)(A)(iv)(II). 
316 See 85 FR at 22530 (‘‘Any applicable late fees 


are governed by the CRJs, and any clarification 
should come from them.’’). 


317 MLC NPRM Comment at 33. See also AIMP 
NPRM Comment at 4–5 (‘‘It is also important to 
note that expanded use of estimates, and the result 
of retroactive adjustment of royalty payments, does 
create increased risk and additional burden to 
copyright owners’’); Peermusic NPRM Comment at 
5 (‘‘Peermusic is particularly concerned about what 
appears to an expansion in the proposed rules to 
DMP’s use of estimates in royalty calculations’’). 


318 85 FR at 22530. 
319 Compare MLC NPRM Comment App. at xii– 


xiii, with 85 FR at 22530 (inputs subject to bona 
fide, good faith disputes between the DMP and a 
third party), 85 FR at 22541 (‘‘the amount of 


applicable consideration for sound recording 
copyright rights’’). 


320 MLC NPRM Comment at 34; see also AIMP 
NPRM Comment at 5; Peermusic NPRM Comment 
at 5. 


321 MLC NPRM Comment at 34–35. 
322 Id. 


estimate changes or affects the statutory 
due dates for royalty payments or the 
applicability of late fees to any 
underpayment of royalties that results 
from using an estimate.308 AIMP raised 
general concerns about the problem of 
late royalty payments and said 
‘‘expanded use of estimates, and the 
result of retroactive adjustment of 
royalty payments, does create increased 
risk and additional burden to copyright 
owners.’’ 309 And Peermusic wrote that 
it ‘‘appreciate[d] the Copyright Office’s 
rejection of the DLC request that 
underpayments, when tied to 
‘estimates,’ should not be subject to the 
late fee provision of the CRJ regulations 
governing royalties payable under 
Section 115, and we would request that 
the regulations be clear on this 
point.’’ 310 


After careful consideration, the Office 
has adopted the language as proposed in 
the NPRM.311 The Office appreciates the 
need for relevant regulations to avoid 
unfairly penalizing DMPs who make 
good faith estimates from incurring late 
fees due to subsequent finalization of 
those inputs outside the DMPs’ control, 
and also to avoid incentivizing DMPs 
from applying estimates in a manner 
that results in an initial underpayment 
that delays royalty payments to 
copyright owners and other songwriters. 
Under the currently operative CRJ 
regulation, late fees are due ‘‘for any 
payment owed to a Copyright Owner 
and remaining unpaid after the due date 
established in [ ] 115(d)(4)(A)(i),’’ 312 
that is, ‘‘45 calendar days [ ] after the 
end of the monthly reporting 
period.’’ 313 The statute itself specifies 
that where ‘‘the Copyright Royalty 
Judges establish a late fee for late 
payment of royalties for uses of musical 
works under this section, such fee shall 
apply to covered activities under 
blanket licenses, as follows: (i) Late fees 
for past due royalty payments shall 
accrue from the due date for payment 
until payment is received by the 


mechanical licensing collective.’’ 314 
Meanwhile, the Office is now adopting, 
as directed by statute, regulations 
regarding adjustments to these reports, 
including ‘‘mechanisms to account for 
overpayment and underpayment of 
royalties in prior periods’’ and 
associated timing for such 
adjustments.315 It is not clear that the 
best course is for the Office to 
promulgate language under this 
mandate that accounts for the interplay 
between the CRJs’ late fee regulation 
and the Office’s interim rule’s provision 
for adjustments, particularly where the 
CRJs may wish themselves to take the 
occasion of remand or otherwise update 
their operative regulation in light of the 
interim rule.316 The Office intends to 
monitor the operation of this aspect of 
the interim rule, and as appropriate in 
consultation with the CRJs. 


ii. Estimates 


The Office also declines to adopt the 
MLC’s proposal to narrow a DMP’s 
ability to use estimates for any inputs 
that cannot be finally determined at the 
time a report of usage is due, an ability 
the MLC described as ‘‘overly broad and 
permissive.’’ 317 The Office concludes 
that the NPRM does not provide 
unwarranted discretion to DMPs to use 
estimates. An input is either finally 
determined at the time a report of usage 
is due or it is not, and in the latter case, 
the rule provides that a DMP can only 
rely on estimates when the reason for 
the lack of a final input is beyond the 
DMP’s control. Furthermore, the Office 
notes that while the MLC originally 
proposed limiting the use of estimates to 
performance royalties,318 it has now 
expanded its proposal to include two 
additional circumstances where DMPs 
could provide estimates that the Office 
provided as examples in the NPRM 
preamble (total cost of content and 
inputs, subject to bona fide, good faith 
disputes between the DMP and a third 
party).319 The Office believes the 


interim rule will benefit from the 
flexibility the current language provides 
and, based on the current record, that 
the potential for abuse is minimal. 


The Office does appreciate the 
concerns raised by the MLC and others 
regarding the use of estimates, so while 
it declines to narrow the ability to use 
estimates, it has adopted the majority of 
the MLC’s proposal to require DMPs 
using estimates to ‘‘(i) clearly identify in 
its Usage Report any and all royalty 
calculation inputs that have been 
estimated; (ii) provide the justification 
for the use of estimate; (iii) provide an 
explanation as to how the estimate was 
made, and (iv) in each succeeding Usage 
Report, provide an update and report on 
the status of all estimates taken in prior 
statements.’’ 320 The interim rule 
includes the first three requirements but 
not the fourth; the Office believes the 
rules provide sufficient transparency 
because they already include deadlines 
for making adjustments of estimates and 
require DMPs to explain reason(s) for 
adjustments when they deliver a report 
of adjustment after the estimate becomes 
final. 


One additional scenario where DMPs 
may need to rely on estimates is where 
a DMP is operating under both the 
blanket license and voluntary licenses, 
has not filed a report of usage within 15 
days of the end of the applicable 
reporting period, and thus will not 
receive an invoice prior to the royalty 
payment deadline, but will receive 
notification from the MLC of any 
underpayment or overpayment by day 
70.321 The MLC acknowledged the need 
for estimates under these circumstances, 
but added, ‘‘there should not be an 
extensive delay between the time of the 
estimate and the time the adjustment 
based on actual usage can be made. The 
required adjustment should be made 
within 5 calendar days of the provision 
to the DMP of the response file, and the 
DMP should not be permitted to make 
this adjustment 18 months after the 
estimate, as is currently permitted in the 
Proposed Regulation by reference to 
§ 210.27(k).’’ 322 The interim rule adopts 
the MLC’s proposed amendment, and no 
report of adjustment is required in that 
circumstance. 


iii. Invoices and Response Files 
A persistent issue throughout this 


rulemaking has been how the 
regulations should address the 
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323 See 85 FR at 22528. 
324 DLC Initial NOI Comment at 13; DLC Reply 


NOI Comment at 13–16; DLC Ex Parte Letter Feb. 
14, 2020. 


325 Music Reports’ suggestion that the MLC 
includes a unique, persistent numerical identifier 
for individual shares of a work in response files is 
addressed above. 


326 DLC NPRM Comment at 12. 
327 85 FR at 22528. 


328 MLC NPRM Comment at 43–44. This concern 
stems from the requirement that the MLC provide 
response files within 70 days of the end of the 
applicable month. The MLC suggested that the text 
of the rule could be read to require a response file 
from the MLC on day 70 even if a DMP submitted 
a usage report on day 69, which would be 
operationally untenable. Id. at 44. 


329 DLC NPRM Comment at 12–13. 
330 MLC NPRM Comment at 43. 
331 17 U.S.C. 115(d)(4)(A)(i). 
332 DLC NPRM Comment at 13. 
333 Id. (internal quotation marks omitted). 
334 MLC Ex Parte Letter Aug. 16, 2020 at 3. 


335 DLC NPRM Comment at 12 n.48. The DLC 
added, ‘‘[w]e understand from our initial 
conversations with the MLC that it plans to provide 
such a mechanism.’’ Id. 


336 Id. at 13–14. 
337 Id. at 13. 
338 MLC Ex Parte Letter Aug. 16, 2020 at 2. 
339 Id. 


choreography between a DMP and the 
MLC through which a DMP receives 
royalty invoices and response files from 
the MLC after delivering monthly 
reports of usage, but before royalty 
payments are made or deducted from a 
DMP’s account with the MLC.323 
Although the MMA does not explicitly 
address invoices and response files, the 
DLC has consistently articulated the 
importance of addressing requirements 
for each in Copyright Office 
regulations.324 The Office endeavored in 
its NPRM to balance the operational 
concerns of all parties consistent with 
the MMA’s legal framework and 
underlying goals. The DLC, MLC, and 
Music Reports each commented on this 
aspect of the NPRM, and the interim 
rule updates the proposed rule in some 
ways based on these comments, as 
discussed below.325 


While ‘‘appreciat[ing]’’ the proposed 
rule’s general approach, the DLC 
recommended requiring the MLC to 
provide an invoice to a DMP five days 
earlier than what the Office 
proposed.326 The Office declines to 
adopt this recommendation because it 
believes the timeline in the proposed 
rule is reasonable and can be adjusted 
if necessary once the blanket license 
becomes operational. The Office also 
declines to add the MLC’s proffered 
amendment that would only require it 
to ‘‘engage in efforts’’ to deliver an 
invoice within 40 days after the end of 
the reporting period for timely reports of 
usage; the MLC has represented that 25 
days is sufficient for it to process a 
report of usage and return an invoice, so 
if a DMP submits a report of usage 
within the time period entitling it to an 
invoice under the interim rule (which is 
30 days earlier than it is required to 
submit a report of usage under the 
statute), it seems reasonable for the DMP 
to have certainty that it will receive an 
invoice prior to the statutory royalty 
payment deadline.327 


The interim rule clarifies when the 
MLC must provide a response file to a 
DMP. The rule essentially takes the 
approach proposed by the MLC that 
eliminates any set deadline for the MLC 
to provide a response file if a DMP fails 
to file a report of usage within the 


statutory timeframe,328 by providing 
that the MLC need only provide a 
response file ‘‘in a reasonably timely 
manner’’ in such circumstances. It also 
accepts the DLC’s recommendation of 
permitting a DMP to request an invoice 
even when it did not submit its monthly 
report of usage within 15 calendar days 
after the end of the applicable monthly 
reporting period. 329 


The MLC asked the Office to clarify 
that a DMP is required by statute to pay 
royalties owed within 45 days after the 
end of the reporting period, even if the 
MLC is unable to deliver a response file 
within the time period required under 
the rule, and that the rule should only 
require the MLC to ‘‘use its efforts’’ to 
meet the interim response file 
deadline.330 The Office declines to 
adopt this proposal—the payment 
deadline is already spelled out in the 
statute, so any rule would be 
redundant.331 


The NPRM provided that response 
files should generally ‘‘contain such 
information as is common in the 
industry to be reported in response files, 
backup files, and any other similar such 
files provided to DMPs by applicable 
third-party administrators.’’ The DLC 
requested that the rule ‘‘should provide 
further specification and detail 
regarding the content’’ in response files 
to ‘‘ensure the regular and prompt 
receipt of necessary accounting 
information.’’ 332 Specifically, the DLC 
proposed requiring the following fields: 
‘‘song title, vendor-assigned song code, 
composer(s), publisher name, publisher 
split, vendor-assigned publisher 
number, publisher/license status, [ ] 
royalties per track[,] . . . top publisher, 
original publisher, admin publisher and 
effective per play rate[,] and time 
adjusted plays.’’ 333 In an ex parte 
meeting, the MLC reiterated its position 
that the regulations need not set forth 
this level of detail, but confirmed that 
it intended to include the information 
identified by the DLC in response 
files.334 The interim rule adopts the 
DLC’s proposal to spell out the 
minimum information required in 
response files, with the Office using 


language that conforms with the MLC’s 
terminology. 


Finally, the Office has added language 
that permits DMPs to make a one-time 
request for response files in light of 
comments from the DLC stating that 
‘‘the operational need for a response file 
is unlikely to change from month to 
month.’’ 335 


The Office recognizes the above 
provisions addressing invoices and 
response files include a number of 
specific deadlines for both the MLC and 
DMPs and understands that they have 
been made based on reasonable 
estimates, but that before the blanket 
license becomes operational they 
remain only estimates. The Office 
would welcome updates from the MLC’s 
operations advisory committee, or the 
MLC or DLC separately if, once the 
process becomes operational, the parties 
believe changes are necessary. 


iv. Adjustments 
The DLC proposed deleting two 


portions of the proposed rule addressing 
reports of adjustments: First, the 
requirement that DMPs include in the 
description of adjustment ‘‘the monetary 
amount of the adjustment’’ and second, 
the requirement to include ‘‘a detailed 
and step-by-step accounting of the 
calculation of the adjustment sufficient 
to allow the mechanical licensing 
collective to assess the manner in which 
the blanket licensee determined the 
adjustment and the accuracy of the 
adjustment.’’ 336 The DLC explained, 
‘‘[a]lthough DMPs must provide inputs 
to the MLC, it is typically the MLC, not 
the providers, that will use those inputs 
to perform a ‘step-by-step accounting’ 
and determine the ‘monetary amount[s]’ 
due to be paid.’’ 337 In response, the 
MLC confirmed its shared 
understanding that it would be verifying 
this math and did not oppose the DLC’s 
proposal.338 The MLC proposed 
additional language, modeled off 
language in the monthly usage reporting 
provisions found in § 210.27(d)(1)(ii) of 
the proposed rule to confirm ‘‘that 
DMPs must always provide all 
necessary royalty pool calculation 
information.’’ 339 Finding the above 
reasonable, the Office adopts the DLC’s 
proposal with the addition of the 
language proposed by the MLC. 


The DLC separately requested that the 
rule permit a DMP the option of 
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340 DLC NPRM Comment at 14. 
341 The Office has also made clear that any 


underpayment is due from DMPs 
contemporaneously with delivery of the report of 
adjustment, or promptly after being notified by the 
mechanical licensing collective of the amount due. 


342 ARM NPRM Comment at 5 n.4. 
343 Id. 
344 MLC NPRM Comment at 42. 
345 DLC NPRM Comment at 10. 
346 85 FR at 22534. 
347 Id. Separately, the Office notes the reply 


comments from Music Librarians, Archivists, and 
Library Copyright Specialists in response to the 
NOI, which encouraged ‘‘the Office to include 
options in the new blanket licensing structure 
appropriate for libraries, archives, museums, and 
other educational and cultural institutions.’’ 
Quilter, et al. Reply NOI Comment at 1. Although 


those comments spoke broadly about flexible 
licensing options, and the Office cannot expand the 
statutory contours of the section 115 compulsory 
license, the requirement for the MLC to provide a 
simplified report of usage format can be seen as one 
specific way for ensuring the blanket license is a 
workable option for the types of nonprofit and 
educational institutions identified in the comment. 


348 DLC NPRM Comment at 13. 
349 Id. at 11. 
350 Id. at 10. 


351 Id. at 11. 
352 Id. at 17. 
353 Id. 
354 SGA NPRM Comment at 2. 
355 SONA NPRM Comment at 5; see id. at 4 


(‘‘SONA and MAC are pleased that the Copyright 
Office has confirmed the importance of robust 
certification requirements for usage reports 
provided under blanket licenses by DMPs.’’). 


356 MLC NPRM Comment at 10–11; see also 
Peermusic NPRM Comment at 4 (agreeing with 
MLC’s recommendation for ‘‘robust certification of 
compliance’’). 


requesting a refund for overpayments 
instead of an offset or credit.340 The 
Office has added this option to the 
rule.341 


Regarding the permissible categories 
that may be adjusted for annual reports 
of usage, ARM suggested a slight 
expansion of the audit exception in the 
proposed rule to include audits by 
sound recording copyright owners.342 It 
explained that ‘‘[i]t is highly unlikely 
that an audit by a sound recording 
copyright owner would be completed 
before an annual statement issues, 
meaning that there should be an 
exception for adjusting TCC in past 
annual statements based on a sound 
recording audit.’’ 343 The Office accepts 
ARM’s suggestion as reasonable and has 
added slightly broader language to 
permit a report of adjustment adjusting 
an annual report of usage following any 
audit of a blanket licensee. 


3. Format and Delivery 
The MLC and DLC each offered 


suggested changes to the report of usage 
format and delivery requirements. The 
MLC asked that DMPs that either also 
engage in voluntary licensing or operate 
as ‘‘white-label’’ services be excluded 
from being able to use a simplified 
format for reports of usage.344 The DLC 
recommended amending the proposed 
rule in the opposite direction and 
permit all DMPs, regardless of size or 
level of sophistication, to elect to use a 
simplified report of usage format.345 The 
Office declines to make either change. 
As noted in the NPRM, ‘‘[i]n accord 
with both the MLC and DLC proposals, 
the Office does not propose to provide 
more detailed requirements in the 
regulations, in order to leave flexibility 
as to the precise standards and 
formats.’’ 346 The NPRM proposed to 
‘‘require the MLC to offer at least two 
options, where one is dedicated to 
smaller DMPs that may not be 
reasonably capable of complying with 
the requirements that the MLC may see 
fit to adopt for larger DMPs.’’ 347 The 


DLC’s proposal runs contrary to the 
logic for requiring a simplified format. 
And the MLC’s proposal would seem 
unnecessary given the flexibility 
afforded by the rule; the MLC retains the 
discretion to include limitations in its 
format requirements that address its 
concerns, and its ability to work with 
DMPs to develop such requirements 
would likely produce more optimal 
results on this issue than bright-line 
regulations developed by the Office. 


The Office has adopted the DLC’s 
proposal to include a requirement that 
the MLC provide DMPs with 
confirmation of receipt of both reports 
of usage and payment.348 The Office 
additionally has determined that such 
confirmation should be provided within 
a specified time period and believes that 
two business days is reasonable, given 
that this process will likely be 
automated. 


i. Modification of Report of Usage 
Format Requirements 


The DLC raised concerns about what 
it describes as the ‘‘unfettered 
authority’’ for the MLC to modify format 
and payment method requirements and 
proposed the addition of procedural 
guardrails in the rule, specifically, ‘‘that 
the MLC cannot impose new 
requirements under Section 210.27(h) 
except after a thorough and good-faith 
consultation with the Operations 
Advisory Committee established by the 
MMA, with due consideration to the 
technological and cost burdens that 
would result, and the proportionality of 
those burdens to any expected 
benefits.’’ 349 Although the Office 
assumes that the MLC and DLC will 
regularly consult on these and other 
operational issues, particularly through 
the operations advisory committee, it 
has added the suggested language to the 
interim rule. 


The DLC raised a related concern that 
this provision ‘‘could be used [by the 
MLC] to override the Office’s 
determinations about the appropriate 
content of the reports of usage.’’ 350 The 
Office adopts the DLC’s proposed 
language prohibiting the MLC from 
imposing reporting requirements 
otherwise inconsistent with this section. 


Next, the DLC proposed increasing 
the time period in which DMPs must 


implement modifications made by the 
MLC to reporting or data formats or 
standards from six months to one year, 
noting the operational challenges for 
services to ‘‘implement new data fields 
and protocols on a platform-wide 
basis.’’ 351 The Office is persuaded by 
the DLC’s explanation and incorporates 
the proposal in the interim rule. 


Finally, the DLC also expressed 
concern that a proposed provision 
which addressed instances of IT outages 
by the MLC did not encompass 
instances where the DMP is unaware of 
the outage resulting in a usage report or 
royalty payment not being received by 
the MLC.352 It stated, ‘‘[l]icensees 
should not be held to a strict 2- or 5-day 
deadline to rectify problems of which 
they are not immediately aware,’’ and 
proposed regulatory language to address 
this scenario.353 The Office has adopted 
this proposal in the interim rule. 


ii. Certification of Monthly and Annual 
Reports of Usage 


The NPRM included rules regarding 
certification by DMPs of both monthly 
and annual reports of usage, which 
generated a number of comments. SGA 
supported the annual certification 
requirement, saying, ‘‘[t]his tool of 
oversight is essential to the smooth 
functioning of the MLC, and will assist 
in the fulfillment of three of the most 
important mandates of the Act: 
efficiency, openness and 
accountability.’’ 354 SONA supported 
the certification requirements in general 
and specifically called the annual 
certification requirement ‘‘imperative,’’ 
saying, ‘‘[t]his level of certification is a 
fundamental element of promoting 
accuracy and transparency in royalty 
reporting and payments to copyright 
owners whose musical works are being 
used by these DMPs.’’ 355 As noted 
above, the MLC proposed an 
amendment to the certification 
requirement with respect to data 
collection efforts.356 Finally, the DLC 
proposed two amendments, discussed 
in turn below. 


First, the DLC proposed language to 
address its concern that the proposed 
rule would require DMPs to certify 
royalty calculations they do not make, 
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357 DLC NPRM Comment at 18. 
358 The Office notes that under the blanket 


license, while DMPs are never making the actual 
ultimate royalty calculation for a particular musical 
work, they are doing varying degrees of relevant 
and important calculations along the way, the 
extent to which depends on whether or not they 
will receive an invoice under paragraph (g)(1)—if a 
DMP does not, then it must calculate the total 
royalty pool; if it does, then it must calculate or 
provide the underlying inputs or components that 
the MLC will use to calculate the pool, and then 
the amount per work from there. 


359 DLC NPRM Comment at 19. 
360 Among the changes the Office declines to 


make is substituting ‘‘presents fairly’’ for 
‘‘accurately represents.’’ While the Office 
appreciates the DLC’s representation of its proposed 
changes as increasing consistency and alignment 
with relevant accounting standards and practices, 
this particular change strikes the Office as perhaps 
more meaningful, and the Office is hesitant to adopt 
it without further elaboration. See 85 FR at 22534 
(‘‘The current certification requirements were 
adopted in 2014 after careful consideration by the 
Office, and the Office is disinclined to relitigate the 
details of these provisions unless presented with a 
strong showing that they are unworkable either 
because of something specifically to do with the 
changes made by the MMA or some other 
significant industry change that occurred after they 
were adopted.’’). 


361 Id. 
362 Id. 
363 FMC NPRM Comment at 3. 
364 SONA NPRM Comment at 13. 
365 Under the statute, such records are ‘‘subject to 


the confidentiality requirements prescribed by the 
Register of Copyrights.’’ 17 U.S.C. 115(d)(3)(M)(i). 
The Office is addressing confidentiality 
considerations in a parallel rulemaking. 85 FR at 
22559. While the interim rule refers to confidential 
information in a few provisions, it does not directly 
reference the Office’s forthcoming confidentiality 
regulations. The Office intends to adjust the interim 
rule to directly reference the Office’s confidentiality 
regulations once they take effect. 


366 17 U.S.C. 115(d)(4)(A)(iii), (iv)(I). 
367 85 FR at 22535. 
368 For example, the proposed rule requires DMPs 


to retain ‘‘Records and documents with information 
sufficient to reasonably demonstrate whether and 
how any royalty floor established in part 385 of this 
title does or does not apply’’ and ‘‘Records and 
documents with information sufficient to 
reasonably demonstrate, if applicable, whether 
service revenue and total cost of content, as those 
terms may be defined in part 385 of this title, are 
properly calculated in accordance with part 385 of 
this title.’’ Id. at 22546. Under the current 37 CFR 
385.22, certain royalty floors are calculated based 
on the number of DMP subscribers, and the Office 
understands reports of usage to typically only 
provide the total number of subscribers. But DMPs 
may offer different types of subscription plans, such 
as a family plan or a student plan, and under 37 
CFR 385.22(b), such subscribers are weighted when 
calculating total subscribers (a family plan is treated 
as 1.5 subscribers, while a student plan is treated 
as 0.5 subscribers under the regulation). This 
provision would permit the MLC to access 
documentation that discloses those underlying 
numbers if necessary to support the reported total 
subscriber number. 


369 MLC NPRM Comment at 44–45; NSAI NPRM 
Comment at 2. 


370 DLC NPRM Comment at 19–20. 


since it is the MLC that generally bears 
responsibility for applying and 
calculating the statutory royalties based 
on the DMPs’ reported usage.357 The 
Office has adopted the majority of the 
DLC’s proposed language, with some 
changes. First, the interim rule uses the 
language ‘‘to the extent reported’’ in 
place of the DLC’s proposed ‘‘only if the 
blanket licensee chose to include a 
calculation of such royalties.’’ The 
Office believes this more accurately 
clarifies that, under the blanket license, 
DMPs are no longer solely responsible 
for making all royalty calculations.358 
Notwithstanding this clarification, the 
Office draws attention to the interim 
rule’s further requirement that DMPs 
must still certify to any underlying data 
necessary for such calculations. 


Second, the DLC commented that 
‘‘there are inconsistencies in the 
regulatory text’s description of the 
accountant’s certifications. After 
consulting with the auditor for one of 
the DLC member companies, we have 
proposed changes that use more 
consistent language throughout and are 
in better alignment with the relevant 
accounting standards and practices.’’ 359 
No party raised objections to these 
proposed technical changes. The Office 
believes it is reasonable to largely accept 
the representation that this language 
better conforms to and reflects standard 
accounting practices and has largely 
adopted the DLC’s proposed 
language.360 


iii. Voluntary Agreements to Alter 
Process 


The NPRM ‘‘permit[ted] individual 
DMPs and the MLC to agree to vary or 
supplement the particular reporting 
procedures adopted by the Office—such 
as the specific mechanics relating to 
adjustments or invoices and response 
files,’’ with two caveats to safeguard 
copyright owner interests.361 ‘‘First, any 
voluntarily agreed-to changes could not 
materially prejudice copyright owners 
owed royalties under the blanket 
license. Second, the procedures 
surrounding the certification 
requirements would not be alterable 
because they serve as an important 
check on the DMPs that is ultimately to 
the benefit of copyright owners.’’ 362 
Two commenters raised concerns with 
this proposal. FMC appreciated the 
proposal but asked the Office to 
consider ‘‘language to stipulate how any 
voluntary agreements between the MLC 
and DLC would be disclosed and/or 
announced publicly, for the sake of 
additional transparency.’’ 363 SONA said 
that the caveats were insufficient 
because they would not prevent the 
MLC from entering into an agreement 
with a DMP that disregards statutory or 
regulatory terms, and SONA ‘‘oppose[s] 
the adoption of any rule that would 
permit a blanket licensee to provide less 
robust reporting that what the MMA and 
reporting regulations require.364 


The interim rule addresses both these 
concerns. It requires the MLC to 
maintain a publicly accessible list of 
voluntary agreements and specifies that 
such agreements are considered records 
that a copyright owner is entitled to 
access and inspect under 17 U.S.C. 
115(d)(3)(M)(ii).365 It also clarifies that 
voluntary agreements are limited to 
modifying only procedures for usage 
reporting and royalty payment, not 
substantive requirements such as sound 
recording and musical work information 
DMPs are required to report. 


4. Documentation of Records of Use 
Pursuant to its statutory authority, the 


Office proposed ‘‘regulations setting 
forth requirements under which records 


of use shall be maintained and made 
available to the mechanical licensing 
collective by digital music providers 
engaged in covered activities under a 
blanket license.’’ 366 The proposed rule 
adopted the same general approach 
regarding records of use under the MMA 
that was previously taken with regards 
to the nonblanket section 115 license, 
obligating DMPs to retain documents 
and records that are ‘‘necessary and 
appropriate’’ to support the information 
provided in their reports of usage. Some 
records may be relevant to a DMP’s 
calculations of an input in its report of 
usage without being necessary and 
appropriate to support the calculation, 
and thus outside the scope of the 
documentation requirement. The NPRM 
further clarified this language by 
‘‘enumerating several nonexclusive 
examples of the types of records DMPs 
are obligated to retain and make 
available to the MLC.’’ 367 These 
examples are meant to be illustrative of 
the types of ‘‘necessary and 
appropriate’’ documents and records 
required to be retained under this 
provision,368 rather than materially 
increasing the types of records DMPs 
currently retain. 


The MLC and NSAI supported the 
proposed records of use provisions, 
with both proposing the addition of a 
deadline for DMP compliance with 
reasonable requests by the MLC for 
access to records of use.369 By contrast, 
the DLC expressed ‘‘significant concerns 
about these provisions.’’ 370 The DLC’s 
overall concern is that the 
documentation requirements are 
‘‘significantly more extensive than DLC 
proposed in its comments,’’ and raised 


VerDate Sep<11>2014 18:09 Sep 16, 2020 Jkt 250001 PO 00000 Frm 00028 Fmt 4701 Sfmt 4700 E:\FR\FM\17SER2.SGM 17SER2jb
el


l o
n 


D
S


K
JL


S
W


7X
2P


R
O


D
 w


ith
 R


U
LE


S
2







58141 Federal Register / Vol. 85, No. 181 / Thursday, September 17, 2020 / Rules and Regulations 


371 Id. at 19. See 17 U.S.C. 115(d)(4)(D)(i). 
372 See, e.g., 85 FR at 22529–30 (rejecting the 


MLC’s proposal for monthly reporting of certain 
types of information but explaining they would be 
included in recordkeeping requirements, addressing 
interplay with the triennial audit right); id. at 22535 
(proposing recordkeeping retention and access 
requirements, including declining to adopt some of 
the MLC’s more expansive proposals). 


373 See 17 U.S.C. 115(d)(3)(G)(i)(I)(cc). 
374 85 FR at 22526. 
375 See NSAI NPRM Comment at 2 (‘‘[W]hile the 


MLC’s ability to audit a digital service once every 
three years is an important tool for license 
administration, it is no substitute for a trusted 
administrator like the MLC having ongoing 
visibility into royalty accounting practices.’’). 


376 See 42 FR 64889, 64894 (Dec. 29, 1977). See 
also 43 FR 44511, 44515 (Sept. 28, 1978) 
(discussing records of use retention period 
provision in connection with statute of limitations 
for potential claims). 


377 The Office can also update this rule if the 
relevant provisions of 37 CFR part 385 change. 


378 85 FR at 22534. 
379 FMC NPRM Comment at 3. 
380 MLC NPRM Comment App. at xxvii. 
381 17 U.S.C. 115(d)(3)(M)(i). 
382 DLC NPRM Comment at 19 (internal quotation 


marks and brackets omitted). 


383 Id. 
384 73 FR 48396, 48397–98 (Aug. 19, 2008). 
385 84 FR 1918, 1962 (Feb. 5, 2019). 
386 17 U.S.C. 803(c)(3). 
387 See id. at 115(c)(3)(D) (2017). 
388 Id. at 115(d)(4)(A)(iii), (iv)(I); see also 73 FR 


at 48397–98 (discussing Congress’s more specific 
delegation to the Copyright Office). 


389 DLC NPRM Comment at 19. 


questions about the interplay between 
this provision and the MLC’s statutory 
triennial audit right, allowing for a more 
thorough examination of royalty 
calculation records.371 While the Office 
has adjusted the proposed rule, as 
addressed below in response to other 
specific DLC suggestions, it believes 
these general objections were essentially 
already considered and appropriately 
addressed by the NPRM.372 As noted, 
the proposed rule was intended as a 
compromise between the need for 
transparency and the ability of the MLC 
to ‘‘engage in efforts to . . . confirm 
proper payment of royalties due’’ 373 on 
the one hand, with a desire to ensure 
that the blanket license remains a 
workable tool and the accounting 
procedures are not so complicated that 
they make the license impractical on the 
other.374 The provisions are meant to 
allow the MLC to spot-check royalty 
provisions; 375 but not to provide the 
MLC with unfettered access to DMP 
records and documentation. And setting 
aside MLC access, general obligations 
relating to retention of records have 
been a feature of the section 115 
regulations since at least 
implementation of the Copyright Act of 
1976.376 As an interim rule, the Office 
can subsequently expand or limit the 
recordkeeping provisions, if 
necessary.377 


iv. Retention Period 
The NPRM proposed requiring DMPs 


operating under the blanket license to 
‘‘keep and retain in its possession all 
records and documents necessary and 
appropriate to support fully the 
information set forth in such report of 
usage’’ for a period of five years from 
the date of delivery of a report of usage 
to the MLC. The Office noted it ‘‘may 
consider extending the retention period 
to seven years to align with the statutory 


recordkeeping requirements the MMA 
places on the MLC.’’ 378 FMC supported 
this extension, saying, it ‘‘would help 
engender necessary trust in the system 
from songwriters—if there are questions 
or problems, parties would be able to go 
back and look at the data.’’ 379 The MLC 
also proposed extending the retention 
period from five to seven years.380 No 
commenter opposed the proposed 
extension. Therefore, the Office is 
adopting a seven-year retention period 
in the interim rule to afford greater 
transparency and harmonize the record 
retention period for DMPs with the 
statutory retention period for the 
MLC.381 Additionally, the Office is 
adopting the MLC’s proposed 
amendment clarifying that the retention 
period for records relating to an estimate 
accrues from receipt of the report 
containing the final adjustment. This 
rule is roughly analogous to the current 
documentation rule in 37 CFR 210.18, 
which bases the retention period for 
licensees from the date of service of an 
annual or amended annual statement. 


v. Non-Royalty Bearing DPDs 


Another concern raised by the DLC 
relates to the proposed requirement to 
retain records and documents 
accounting for DPDs that do not 
constitute plays, constructive plays, or 
other payable units. Although the DLC 
says this provision is ‘‘unnecessary 
because these are not relevant to the 
information set forth in a report of 
usage,’’ 382 the Office disagrees; this 
provision is relevant to confirming 
reported royalty-bearing uses. ‘‘Play’’ is 
a defined term under the current section 
385, and retention of these records may 
facilitate transparency in understanding 
adherence to this regulatory definition. 


The DLC further argues that the CRJs 
have already ‘‘issued regulations related 
to recordkeeping of a narrower set of 
uses that do not affect royalties— 
promotional and free trial uses—after an 
extensive ratesetting proceeding, 
pursuant to its separate authority to 
issue recordkeeping requirements,’’ and 
that ‘‘[r]ather than dividing 
responsibility for establishing 
recordkeeping rules for these closely 
related categories of uses between the 
Copyright Office and the CRB, it would 
be far more appropriate for the CRB to 
address any need to retain an expanded 
universe of non-royalty-related 
information, in the context of the next 


ratemaking proceeding.’’ 383 The DLC 
misconstrues the division of authority 
between the Office and the CRJs. The 
Office has previously opined on the 
division of authority between it and the 
CRJs over the pre-MMA section 115 
license and concluded that ‘‘the scope 
of the CRJs’ authority in the areas of 
notice and recordkeeping for the section 
115 license must be construed in light 
of Congress’s more specific delegation of 
responsibility to the Register of 
Copyrights.’’ 384 The CRJs have also 
previously stated that they can adopt 
notice and recordkeeping rules ‘‘to the 
extent the Judges find it necessary to 
augment the Register’s reporting 
rules.’’ 385 Finally, notwithstanding the 
CRJs’ authority to ‘‘specify notice and 
recordkeeping requirements of users of 
the copyrights at issue,’’ in their 
determinations,386 the MMA eliminated 
the section 115 provision regarding CRJ 
recordkeeping authority 387 and 
specifically assigned that authority, for 
the blanket license, to the Copyright 
Office.388 The Office concludes that it is 
the appropriate body to promulgate 
these recordkeeping provisions under 
the MMA. 


vi. Royalty Floors 
The DLC raised some concern that the 


requirement for keeping ‘‘records and 
documents regarding whether and how 
any royalty floor is established [ ] is 
redundant of the other provisions, 
particularly paragraph (m)(1)(vi), which 
already requires retention of all 
information needed to support royalty 
calculations, including the various 
inputs into royalty floors.’’ 389 The 
Office notes that there is conceivably 
some distinction between records about 
whether and how floors apply and 
records about the various inputs that go 
into the determination of applying the 
floors, meaning the two provisions are 
not superfluous. And to the extent there 
is any redundancy between 
recordkeeping provisions, such overlap 
would seem to be harmless, and so the 
Office has not removed the provision 
identified by the DLC. 


vii. Access By the MLC 
The NPRM also limited access to 


records of use by the MLC. The interim 
rule is amended to require a DMP to 
make arrangements for access to records 
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390 See MLC NPRM Comment at 44–45 (‘‘The 
MLC retains a concern about the absence of a 
prescribed time frame for DMP compliance with 
reasonable requests by the MLC for access to 
records of use, which could delay the MLC’s access 
to information that the MLC may require on a 
timely basis. The MLC therefore requests that DMPs 
be required to provide access to requested 
information within 30 days of the MLC’s request.’’); 
NSAI NPRM Comment at 2 (‘‘NSAI agrees with the 
MLC that the digital services’ obligation to provide 
reasonable access to records of use on request 
should have a prompt deadline in the regulations. 
This will prevent stonewalling and avoid 
disagreement over such timing.’’). 


391 DLC NPRM Comment at 20 (stating ‘‘since the 
MMA limits audits both in their frequency and their 
scope, similar limits should apply to the MLC’s 
access to documentation and records of use. DLC 
therefore proposes that the MLC’s access be limited 
in frequency to once per 12-month period, and 
limited in scope to no more than two months (in 
the aggregate) of records.’’). 


392 See id. at 21, Add. at A–29–30. 
393 ARM NPRM Comment at 4. 
394 Id. at 4–5. 


395 RIAA Ex Parte Letter June 16, 2020 at 1. The 
RIAA elaborated, ‘‘[c]ommercial agreements 
between record companies and DMPs are so highly 
competitively sensitive they amount to trade secrets 
and must be treated as such. Because these 
agreements typically have short terms, they are 
renegotiated frequently and any leakage of their 
terms and conditions could have a significant 
detrimental impact on the streaming marketplace. 
There are several important considerations: (1) 
Individual MLC board members may be employees 
of companies owned by a music group competitor; 
(2) It is possible to derive the percentage of revenue 
equivalent of a DMP’s payment to each record 
company once it is known (a) the amount the DMP 
paid to each record company that month and (b) the 
DMP’s monthly Service Provider Revenue(which is 
a required part of its monthly mechanical royalty 
calculation, see 37 CFR 385.21); and (3) There is no 
clear remedy for violating proposed confidentiality 
regulations, especially given the damage that could 
ensue.’’ Id. at 1–2. 


396 See, e.g., supra note 376. 
397 RIAA Ex Parte Letter Aug. 24, 2020 at 2. 
398 84 FR at 49971; 85 FR at 22535. 
399 85 FR at 22535. 


400 Id. at 22535–36. 
401 See MLC NPRM Comment at 46, App. at xxx– 


xxxvii; DLC NPRM Comment at 18, Add. at A–30– 
38; FMC NPRM Comment at 3. 


402 FMC NPRM Comment at 3. 
403 Id. 
404 MLC NPRM Comment at 46. 
405 See MLC NPRM Comment App. at xxx–xxxvii. 
406 See DLC NPRM Comment Add. at A–30–38. 
407 DLC NPRM Comment at 18, Add. at A–37. 


within 30 days of a request from the 
MLC, as suggested by the MLC and 
endorsed by NSAI.390 The interim rule 
also limits the frequency that the MLC 
can request records of use to address 
concerns raised by the DLC, but with a 
less expansive limit than the DLC 
suggested.391 Factoring into account the 
MLC’s countervailing comments, the 
Office believes a more frequent period 
may be appropriate, and the interim rule 
thus limits the MLC to one request to a 
particular DMP per quarter, covering a 
period of one quarter in the aggregate. 
Finally, the Office clarifies its 
understanding that the requirement to 
retain ‘‘[a]ny other records or 
documents that may be appropriately 
examined pursuant to an audit under 17 
U.S.C. 115(d)(4)(D)’’ should not be read 
as giving the MLC access to documents 
held pursuant to this category outside of 
such an audit.392 


viii. Total Cost of Content 


Because the total cost of content 
(‘‘TCC’’) is a fundamental component of 
the current royalty rates under the 
blanket license, the NPRM included 
language permitting the MLC access to 
‘‘[r]ecords and documents with 
information sufficient to reasonably 
demonstrate . . . whether . . . total cost 
of content . . . [is] properly calculated.’’ 
ARM voiced strong opposition to this 
provision.393 It contended that such 
access would interfere with highly 
commercially sensitive agreements 
between its member record labels and 
DMPs, and that confidentiality 
regulations proposed by the Office 
lacked sufficient enforcement 
mechanisms to remedy any breach that 
might occur.394 The RIAA reiterated its 
concern in an ex parte meeting that 
access to underlying records and inputs 


used to calculate the TCC could 
undermine ‘‘the confidentiality of 
commercial agreements negotiated 
between individual record companies 
and digital music providers (‘‘DMPs’’) in 
a competitive marketplace.’’ 395 


The RIAA recognized that the MLC 
may have a need to confirm that the 
usage reports were calculated in 
accordance with the total aggregated 
TCC figure reflected in DMP financial 
records (as opposed to terms of 
agreements with individual record 
labels or other distributors), and that 
there may be separate needs for 
document retention beyond access by 
the MLC for routine administration 
functions.396 Accordingly, it suggested 
that with respect to TCC, access by the 
MLC to DMP records ‘‘should be limited 
to confirming that the DMP accurately 
reported to the MLC the aggregated TCC 
figure kept on its books.’’ 397 The 
interim rule has thus retained an 
obligation on the part of DMPs to keep 
records sufficient to reasonably support 
and confirm the accuracy of the TCC 
figure, while amending the access 
provision to limit the MLC to only the 
aggregated figure. 


D. Reports of Usage—Significant 
Nonblanket Licensees 


As discussed in the NOI and NPRM, 
SNBLs are also required to deliver 
reports of usage to the MLC.398 Based on 
the ‘‘fairly sparse’’ comments received 
in response to the notification and the 
Office’s observation that ‘‘[t]he statutory 
requirements for blanket licensees and 
SNBLs differ in a number of material 
ways,’’ the Office concluded that it 
seemed ‘‘reasonable to fashion the 
proposed rule for SNBL reports of usage 
as an abbreviated version of the 
reporting provided by blanket 
licensees.’’ 399 In light of the 


‘‘particularly thin record on SNBLs,’’ 
the Office particularly encouraged 
further comment on this issue.400 


The Office received little more in 
response. Only the MLC, DLC, and FMC 
comments discuss SNBLs, all in brief.401 
FMC says it ‘‘agree[s] that SNBL 
reporting can serve an array of aims, 
including distribution of unclaimed 
royalties and administrative assessment 
calculations, and general matching 
support,’’ and also ‘‘transparency 
aims.’’ 402 FMC further states that it thus 
‘‘tend[s] to favor more robust reporting 
requirements’’ and that ‘‘[r]ecords of 
use, in particular, should be 
included.’’ 403 FMC does not propose 
specific regulatory language. The MLC 
says that ‘‘it seems possible that the 
MLC may have good reason to include 
[SNBL] data in the public database to 
the extent such data is not otherwise 
available,’’ that it plans to ‘‘use usage 
reporting from SNBLs . . . as part of the 
determination of administrative 
assessment allocations,’’ and that ‘‘[t]he 
rule does not provide excessive 
information, as use in connection with 
any market share calculation for any 
distribution of unclaimed accrued 
royalties would require a full processing 
and matching of the usage reporting 
data.’’ 404 The MLC does not propose 
any changes to the NPRM’s regulatory 
language that do not align with changes 
it also proposed with respect to blanket 
licensee reporting.405 The DLC’s 
proposed regulatory language also 
largely mirrors, to the extent applicable, 
its proposal for blanket licensee 
reporting.406 The DLC further requests a 
modification to one of the certification 
provisions specifically for SNBL 
reporting because it says that it 
‘‘incorrectly assumes that such licensees 
engage in a CPA certification 
process.’’ 407 


Having considered these comments, 
the record does not indicate to the 
Office that it should change its overall 
proposed approach to SNBL reporting 
requirements. Therefore, the Office is 
essentially adopting the proposed rule 
as an interim rule, but with appropriate 
updates to incorporate and apply the 
relevant decisions detailed above that 
the Office has made with respect to 
blanket licensee reporting requirements. 
The Office has not carried over the 
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408 As noted in the NPRM, the statutory records 
of use requirement for blanket licensees does not 
expressly apply to SNBLs. 85 FR at 22535. 


interim rule’s expanded audio access 
and unaltered data requirements 
because it does not seem necessary to 
impose those additional obligations on 
SNBLs given the purpose their reporting 
serves as compared to blanket licensee 
reporting. 


Similarly, regarding FMC’s request to 
add a records of use provision and 
generally require more robust reporting, 
the Office declines to do so at this time, 
at least based upon the thin current 
record. The Office believes the interim 
rule strikes an appropriate balance with 
respect to SNBLs given the material 
differences between them and blanket 
licensees—most notably that SNBLs do 
not operate under the blanket license 
and do not pay statutory royalties to the 
MLC.408 


As to the DLC’s proposal concerning 
the certification language, the Office 
declines this request at this time. At 
least based on the limited record, the 
Office is not persuaded that the 
certification requirement for SNBLs 
should materially differ from the 
requirement for blanket licensees. The 
fact that SNBLs may not have 
traditionally engaged in a CPA 
certification process in connection with 
their voluntary licenses does not move 
the Office to eliminate this component 
of the certification in the different 
context of their new statutory obligation 
to report to the MLC for purposes that 
go beyond their private agreements— 
especially considering that the rule does 
not impose a records of use requirement 
on SNBLs. To the extent an SNBL does 
not wish to engage in a CPA 
certification process, the alternative 
certification option provided for in the 
regulations remains available to them. 


List of Subjects in 37 CFR Part 210 
Copyright, Phonorecords, Recordings. 


Interim Regulations 
For the reasons set forth in the 


preamble, the Copyright Office amends 
37 CFR part 210 as follows: 


PART 210—COMPULSORY LICENSE 
FOR MAKING AND DISTRIBUTING 
PHYSICAL AND DIGITAL 
PHONORECORDS OF NONDRAMATIC 
MUSICAL WORKS 


■ 1. The authority citation for part 210 
continues to read as follows: 


Authority: 17 U.S.C. 115, 702. 


Subpart A [Removed] 


■ 2. Remove subpart A. 


Subpart B [Redesignated as Subpart 
A] and §§ 210.11 through 210.21 
[Redesignated as §§ 210.1 through 
210.11] 


■ 3. Redesignate subpart B as subpart A 
and, in newly redesignated subpart A, 
§§ 210.11 through 210.21 are 
redesignated as §§ 210.1 through 210.11. 


Subpart A [Amended] 


■ 4. In newly redesignated subpart A: 
■ a. Remove ‘‘§ 210.12(g)(3)(i),’’ 
‘‘§ 210.12(g)(3)(ii),’’ ‘‘§ 210.12(g)(3),’’ 
‘‘§ 210.12(g),’’ ‘‘§ 210.12(h),’’ and 
‘‘§ 210.12(i)’’ and add in their places 
‘‘§ 210.2(g)(3)(i),’’ ‘‘§ 210.2(g)(3)(ii),’’ 
‘‘§ 210.2(g)(3),’’ ‘‘§ 210.2(g),’’ 
‘‘§ 210.2(h),’’ and ‘‘§ 210.2(i),’’ 
respectively; 
■ b. Remove ‘‘§ 210.15’’ and add in its 
place ‘‘§ 210.5’’; 
■ c. Remove ‘‘§ 210.16(d)(2),’’ 
‘‘§ 210.16,’’ ‘‘§ 210.16(g),’’ and 
‘‘§ 210.16(g)(3)’’ and add in their places 
‘‘§ 210.6(d)(2),’’ ‘‘§ 210.6,’’ ‘‘§ 210.6(g),’’ 
and ‘‘§ 210.6(g)(3),’’ respectively; 
■ d. Remove ‘‘§ 210.17(d)(2)(iii)’’ and 
‘‘§ 210.17 of this subpart’’ and add in 
their places ‘‘§ 210.7(d)(2)(iii)’’ and 
‘‘§ 210.7,’’ respectively; 
■ e. Remove ‘‘§ 210.18’’ and add in its 
place ‘‘§ 210.8’’; and 
■ f. Remove ‘‘§ 210.21’’ and add in its 
place ‘‘§ 210.11’’. 
■ 5. Amend newly redesignated § 210.1 
by adding a sentence after the first 
sentence to read as follows: 


§ 210.1 General. 
* * * Rules governing notices of 


intention to obtain a compulsory license 
for making and distributing 
phonorecords of nondramatic musical 
works are located in § 201.18. * * * 


§§ 210.12 through 210.20 [Added and 
Reserved] 


■ 6. Add reserve §§ 210.12 through 
210.20. 
■ 7. Add a new subpart B to read as 
follows: 


Subpart B—Blanket Compulsory 
License for Digital Uses, Mechanical 
Licensing Collective, and Digital 
Licensee Coordinator 


Sec. 


210.21 General. 
210.22 Definitions. 
210.23 Designation of the mechanical 


licensing collective and digital licensee 
coordinator. 


210.24 Notices of blanket license. 
210.25 Notices of nonblanket activity. 
210.26 Data collection and delivery efforts 


by digital music providers and musical 
work copyright owners. 


210.27 Reports of usage and payment for 
blanket licensees. 


210.28 Reports of usage for significant 
nonblanket licensees. 


§ 210.21 General. 
This subpart prescribes rules for the 


compulsory blanket license to make and 
distribute digital phonorecord deliveries 
of nondramatic musical works pursuant 
to 17 U.S.C. 115(d), including rules for 
digital music providers, significant 
nonblanket licensees, the mechanical 
licensing collective, and the digital 
licensee coordinator. 


§ 210.22 Definitions. 
For purposes of this subpart: 
(a) Unless otherwise specified, the 


terms used have the meanings set forth 
in 17 U.S.C. 115(e). 


(b) The term blanket licensee means a 
digital music provider operating under 
a blanket license. 


(c) The term DDEX means Digital Data 
Exchange, LLC. 


(d) The term GAAP means U.S. 
Generally Accepted Accounting 
Principles, except that if the U.S. 
Securities and Exchange Commission 
permits or requires entities with 
securities that are publicly traded in the 
U.S. to employ International Financial 
Reporting Standards, as issued by the 
International Accounting Standards 
Board, or as accepted by the Securities 
and Exchange Commission if different 
from that issued by the International 
Accounting Standards Board, in lieu of 
Generally Accepted Accounting 
Principles, then an entity may employ 
International Financial Reporting 
Standards as ‘‘GAAP’’ for purposes of 
this section. 


(e) The term IPI means interested 
parties information code. 


(f) The term ISNI means international 
standard name identifier. 


(g) The term ISRC means international 
standard recording code. 


(h) The term ISWC means 
international standard musical work 
code. 


(i) The term producer means the 
primary person(s) contracted by and 
accountable to the content owner for the 
task of delivering the sound recording as 
a finished product. 


(j) The term UPC means universal 
product code. 


§ 210.23 Designation of the mechanical 
licensing collective and digital licensee 
coordinator. 


The following entities are designated 
pursuant to 17 U.S.C. 115(d)(3)(B) and 
(d)(5)(B). Additional information 
regarding these entities is available on 
the Copyright Office’s website. 


(a) Mechanical Licensing Collective, 
incorporated in Delaware on March 5, 
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2019, is designated as the mechanical 
licensing collective; and 


(b) Digital Licensee Coordinator, Inc., 
incorporated in Delaware on March 20, 
2019, is designated as the digital 
licensee coordinator. 


§ 210.24 Notices of blanket license. 


(a) General. This section prescribes 
rules under which a digital music 
provider completes and submits a notice 
of license to the mechanical licensing 
collective pursuant to 17 U.S.C. 
115(d)(2)(A) for purposes of obtaining a 
statutory blanket license. 


(b) Form and content. A notice of 
license shall be prepared in accordance 
with any reasonable formatting 
instructions established by the 
mechanical licensing collective, and 
shall include all of the following 
information: 


(1) The full legal name of the digital 
music provider and, if different, the 
trade or consumer-facing brand name(s) 
of the service(s), including any specific 
offering(s), through which the digital 
music provider is engaging, or seeks to 
engage, in any covered activity. 


(2) The full address, including a 
specific number and street name or rural 
route, of the place of business of the 
digital music provider. A post office box 
or similar designation will not be 
sufficient except where it is the only 
address that can be used in that 
geographic location. 


(3) A telephone number and email 
address for the digital music provider 
where an individual responsible for 
managing the blanket license can be 
reached. 


(4) Any website(s), software 
application(s), or other online 
locations(s) where the digital music 
provider’s applicable service(s) is/are, or 
expected to be, made available. 


(5) A description sufficient to 
reasonably establish the digital music 
provider’s eligibility for a blanket 
license and to provide reasonable notice 
to the mechanical licensing collective, 
copyright owners, and songwriters of 
the manner in which the digital music 
provider is engaging, or seeks to engage, 
in any covered activity pursuant to the 
blanket license. Such description shall 
be sufficient if it includes at least the 
following information: 


(i) A statement that the digital music 
provider has a good-faith belief, 
informed by review of relevant law and 
regulations, that it: 


(A) Satisfies all requirements to be 
eligible for a blanket license, including 
that it satisfies the eligibility criteria to 
be considered a digital music provider 
pursuant to 17 U.S.C. 115(e)(8); and 


(B) Is, or will be before the date of 
initial use of musical works pursuant to 
the blanket license, able to comply with 
all payments, terms, and responsibilities 
associated with the blanket license. 


(ii) A statement that where the digital 
music provider seeks or expects to 
engage in any activity identified in its 
notice of license, it has a good-faith 
intention to do so within a reasonable 
period of time. 


(iii) A general description of the 
digital music provider’s service(s), or 
expected service(s), and the manner in 
which it uses, or seeks to use, 
phonorecords of nondramatic musical 
works. 


(iv) Identification of each of the 
following digital phonorecord delivery 
configurations the digital music 
provider is, or seeks to be, making as 
part of its covered activities: 


(A) Permanent downloads. 
(B) Limited downloads. 
(C) Interactive streams. 
(D) Noninteractive streams. 
(E) Other configurations, 


accompanied by a brief description. 
(v) Identification of each of the 


following service types the digital music 
provider offers, or seeks to offer, as part 
of its covered activities (the digital 
music provider may, but is not required 
to, associate specific service types with 
specific digital phonorecord delivery 
configurations or with particular types 
of activities or offerings that may be 
defined in part 385 of this title): 


(A) Subscriptions. 
(B) Bundles. 
(C) Lockers. 
(D) Services available through 


discounted pricing plans, such as for 
families or students. 


(E) Free-to-the-user services. 
(F) Other applicable services, 


accompanied by a brief description. 
(vi) Any other information the digital 


music provider wishes to provide. 
(6) The date, or expected date, of 


initial use of musical works pursuant to 
the blanket license. 


(7) Identification of any amendment 
made pursuant to paragraph (f) of this 
section, including the submission date 
of the notice being amended. 


(8) A description of any applicable 
voluntary license or individual 
download license the digital music 
provider is, or expects to be, operating 
under concurrently with the blanket 
license that is sufficient for the 
mechanical licensing collective to fulfill 
its obligations under 17 U.S.C. 
115(d)(3)(G)(i)(I)(bb). This description 
should be provided as an addendum to 
the rest of the notice of license to help 
preserve any confidentiality to which it 
may be entitled. With respect to any 


applicable voluntary license or 
individual download license executed 
and in effect before March 31, 2021, the 
description required by this paragraph 
(b)(8) must be delivered to the 
mechanical licensing collective either 
no later than 10 business days after such 
license is executed, or at least 90 
calendar days before delivering a report 
of usage covering the first reporting 
period during which such license is in 
effect, whichever is later. For any 
reporting period ending on or before 
March 31, 2021, the mechanical 
licensing collective shall not be required 
to undertake any obligations otherwise 
imposed on it by this subpart with 
respect to any voluntary license or 
individual download license for which 
the collective has not received the 
description required by this paragraph 
(b)(8) at least 90 calendar days prior to 
the delivery of a report of usage for such 
period, but such obligations attach and 
are ongoing with respect to such license 
for subsequent periods. The rest of the 
notice of license may be delivered 
separately from such description. The 
description required by this paragraph 
(b)(8) shall be sufficient if it includes at 
least the following information: 


(i) An identification of each of the 
digital music provider’s services, 
including by reference to any applicable 
types of activities or offerings that may 
be defined in part 385 of this title, 
through which musical works are, or are 
expected to be, used pursuant to any 
such voluntary license or individual 
download license. If such a license 
pertains to all of the digital music 
provider’s applicable services, it may 
state so without identifying each 
service. 


(ii) The start and end dates. 
(iii) The musical work copyright 


owner, identified by name and any 
known and appropriate unique 
identifiers, and appropriate contact 
information for the musical work 
copyright owner or for an administrator 
or other representative who has entered 
into an applicable license on behalf of 
the relevant copyright owner. 


(iv) A satisfactory identification of 
any applicable catalog exclusions. 


(v) At the digital music provider’s 
option, and in lieu of providing the 
information listed in paragraph (b)(8)(iv) 
of this section, a list of all covered 
musical works, identified by 
appropriate unique identifiers. 


(vi) A unique identifier for each such 
license. 


(c) Certification and signature. The 
notice of license shall be signed by an 
appropriate duly authorized officer or 
representative of the digital music 
provider. The signature shall be 
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accompanied by the name and title of 
the person signing the notice and the 
date of the signature. The notice may be 
signed electronically. The person 
signing the notice shall certify that he or 
she has appropriate authority to submit 
the notice of license to the mechanical 
licensing collective on behalf of the 
digital music provider and that all 
information submitted as part of the 
notice is true, accurate, and complete to 
the best of the signer’s knowledge, 
information, and belief, and is provided 
in good faith. 


(d) Submission, fees, and acceptance. 
Except as provided by 17 U.S.C. 
115(d)(9)(A), to obtain a blanket license, 
a digital music provider must submit a 
notice of license to the mechanical 
licensing collective. Notices of license 
shall be submitted to the mechanical 
licensing collective in a manner 
reasonably determined by the collective. 
No fee may be charged for submitting 
notices of license. Upon submitting a 
notice of license to the mechanical 
licensing collective, a digital music 
provider shall be provided with a 
prompt response from the collective 
confirming receipt of the notice and the 
date of receipt. The mechanical 
licensing collective shall send any 
rejection of a notice of license to both 
the street address and email address 
provided in the notice. 


(e) Harmless errors. Errors in the 
submission or content of a notice of 
license, including the failure to timely 
submit an amended notice of license, 
that do not materially affect the 
adequacy of the information required to 
serve the purposes of 17 U.S.C. 115(d) 
shall be deemed harmless, and shall not 
render the notice invalid or provide a 
basis for the mechanical licensing 
collective to reject a notice or terminate 
a blanket license. This paragraph (e) 
shall apply only to errors made in good 
faith and without any intention to 
deceive, mislead, or conceal relevant 
information. 


(f) Amendments. A digital music 
provider may submit an amended notice 
of license to cure any deficiency in a 
rejected notice pursuant to 17 U.S.C. 
115(d)(2)(A). A digital music provider 
operating under a blanket license must 
submit a new notice of license within 45 
calendar days after any of the 
information required by paragraphs 
(b)(1) through (6) of this section 
contained in the notice on file with the 
mechanical licensing collective has 
changed. An amended notice shall 
indicate that it is an amendment and 
shall contain the submission date of the 
notice being amended. The mechanical 
licensing collective shall retain copies 
of all prior notices of license submitted 


by a digital music provider. Where the 
information required by paragraph (b)(8) 
of this section has changed, instead of 
submitting an amended notice of 
license, the digital music provider must 
promptly deliver updated information 
to the mechanical licensing collective in 
an alternative manner reasonably 
determined by the collective. To the 
extent commercially reasonable, the 
digital music provider must deliver 
such updated information either no later 
than 10 business days after such license 
is executed, or at least 30 calendar days 
before delivering a report of usage 
covering the first reporting period 
during which such license is in effect, 
whichever is later. Except as otherwise 
provided for by paragraph (b)(8) of this 
section, the mechanical licensing 
collective shall not be required to 
undertake any obligations otherwise 
imposed on it by this subpart with 
respect to any voluntary license or 
individual download license for which 
the collective has not received the 
description required by paragraph (b)(8) 
of this section at least 30 calendar days 
prior to the delivery of a report of usage 
for such period, but such obligations 
attach and are ongoing with respect to 
such license for subsequent periods. 


(g) Transition to blanket licenses. 
Where a digital music provider obtains 
a blanket license automatically pursuant 
to 17 U.S.C. 115(d)(9)(A) and seeks to 
continue operating under the blanket 
license, a notice of license must be 
submitted to the mechanical licensing 
collective within 45 calendar days after 
the license availability date and the 
mechanical licensing collective shall 
begin accepting such notices at least 30 
calendar days before the license 
availability date, provided, however, 
that any description required by 
paragraph (b)(8) of this section must be 
delivered within the time period 
described in paragraph (b)(8). In such 
cases, the blanket license shall be 
effective as of the license availability 
date, rather than the date on which the 
notice is submitted to the collective. 
Failure to comply with this paragraph 
(g), including by failing to timely submit 
the required notice or cure a rejected 
notice, shall not affect an applicable 
digital music provider’s blanket license, 
except that such blanket license may 
become subject to default and 
termination under 17 U.S.C. 
115(d)(4)(E). The mechanical licensing 
collective shall not take any action 
pursuant to 17 U.S.C. 115(d)(4)(E) before 
the conclusion of any proceedings 
under 17 U.S.C. 115(d)(2)(A)(iv) or (v), 
provided that the digital music provider 


meets the blanket license’s other 
required terms and conditions. 


(h) Additional information. Nothing 
in this section shall be construed to 
prohibit the mechanical licensing 
collective from seeking additional 
information from a digital music 
provider that is not required by this 
section, which the digital music 
provider may voluntarily elect to 
provide, provided that the collective 
may not represent that such information 
is required to comply with the terms of 
this section. 


(i) Public access. The mechanical 
licensing collective shall maintain a 
current, free, and publicly accessible 
and searchable online list of all blanket 
licenses that, subject to any 
confidentiality to which they may be 
entitled, includes: 


(1) All information contained in each 
notice of license, including amended 
and rejected notices; 


(2) Contact information for all blanket 
licensees; 


(3) The effective dates of all blanket 
licenses; 


(4) For any amended or rejected 
notice, a clear indication of its amended 
or rejected status and its relationship to 
other relevant notices; 


(5) For any rejected notice, the 
collective’s reason(s) for rejecting it; and 


(6) For any terminated blanket 
license, a clear indication of its 
terminated status, the date of 
termination, and the collective’s 
reason(s) for terminating it. 


§ 210.25 Notices of nonblanket activity. 
(a) General. This section prescribes 


rules under which a significant 
nonblanket licensee completes and 
submits a notice of nonblanket activity 
to the mechanical licensing collective 
pursuant to 17 U.S.C. 115(d)(6)(A) for 
purposes of notifying the mechanical 
licensing collective that the licensee has 
been engaging in covered activities. 


(b) Form and content. A notice of 
nonblanket activity shall be prepared in 
accordance with any reasonable 
formatting instructions established by 
the mechanical licensing collective, and 
shall include all of the following 
information: 


(1) The full legal name of the 
significant nonblanket licensee and, if 
different, the trade or consumer-facing 
brand name(s) of the service(s), 
including any specific offering(s), 
through which the significant 
nonblanket licensee is engaging, or 
expects to engage, in any covered 
activity. 


(2) The full address, including a 
specific number and street name or rural 
route, of the place of business of the 
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significant nonblanket licensee. A post 
office box or similar designation will 
not be sufficient except where it is the 
only address that can be used in that 
geographic location. 


(3) A telephone number and email 
address for the significant nonblanket 
licensee where an individual 
responsible for managing licenses 
associated with covered activities can be 
reached. 


(4) Any website(s), software 
application(s), or other online 
locations(s) where the significant 
nonblanket licensee’s applicable 
service(s) is/are, or expected to be, made 
available. 


(5) A description sufficient to 
reasonably establish the licensee’s 
qualifications as a significant 
nonblanket licensee and to provide 
reasonable notice to the mechanical 
licensing collective, digital licensee 
coordinator, copyright owners, and 
songwriters of the manner in which the 
significant nonblanket licensee is 
engaging, or expects to engage, in any 
covered activity. Such description shall 
be sufficient if it includes at least the 
following information: 


(i) A statement that the significant 
nonblanket licensee has a good-faith 
belief, informed by review of relevant 
law and regulations, that it satisfies all 
requirements to qualify as a significant 
nonblanket licensee under 17 U.S.C. 
115(e)(31). 


(ii) A statement that where the 
significant nonblanket licensee expects 
to engage in any activity identified in its 
notice of nonblanket activity, it has a 
good-faith intention to do so within a 
reasonable period of time. 


(iii) A general description of the 
significant nonblanket licensee’s 
service(s), or expected service(s), and 
the manner in which it uses, or expects 
to use, phonorecords of nondramatic 
musical works. 


(iv) Identification of each of the 
following digital phonorecord delivery 
configurations the significant 
nonblanket licensee is, or expects to be, 
making as part of its covered activities: 


(A) Permanent downloads. 
(B) Limited downloads. 
(C) Interactive streams. 
(D) Noninteractive streams. 
(E) Other configurations, 


accompanied by a brief description. 
(v) Identification of each of the 


following service types the significant 
nonblanket licensee offers, or expects to 
offer, as part of its covered activities (the 
significant nonblanket licensee may, but 
is not required to, associate specific 
service types with specific digital 
phonorecord delivery configurations or 
with particular types of activities or 


offerings that may be defined in part 385 
of this title): 


(A) Subscriptions. 
(B) Bundles. 
(C) Lockers. 
(D) Services available through 


discounted pricing plans, such as for 
families or students. 


(E) Free-to-the-user services. 
(F) Other applicable services, 


accompanied by a brief description. 
(vi) Any other information the 


significant nonblanket licensee wishes 
to provide. 


(6) Acknowledgement of whether the 
significant nonblanket licensee is 
operating under one or more individual 
download licenses. 


(7) The date of initial use of musical 
works pursuant to any covered activity. 


(8) Identification of any amendment 
made pursuant to paragraph (f) of this 
section, including the submission date 
of the notice being amended. 


(c) Certification and signature. The 
notice of nonblanket activity shall be 
signed by an appropriate duly 
authorized officer or representative of 
the significant nonblanket licensee. The 
signature shall be accompanied by the 
name and title of the person signing the 
notice and the date of the signature. The 
notice may be signed electronically. The 
person signing the notice shall certify 
that he or she has appropriate authority 
to submit the notice of nonblanket 
activity to the mechanical licensing 
collective on behalf of the significant 
nonblanket licensee and that all 
information submitted as part of the 
notice is true, accurate, and complete to 
the best of the signer’s knowledge, 
information, and belief, and is provided 
in good faith. 


(d) Submission, fees, and acceptance. 
Notices of nonblanket activity shall be 
submitted to the mechanical licensing 
collective in a manner reasonably 
determined by the collective. No fee 
may be charged for submitting notices of 
nonblanket activity. Upon submitting a 
notice of nonblanket activity to the 
mechanical licensing collective, a 
significant nonblanket licensee shall be 
provided with a prompt response from 
the collective confirming receipt of the 
notice and the date of receipt. 


(e) Harmless errors. Errors in the 
submission or content of a notice of 
nonblanket activity, including the 
failure to timely submit an amended 
notice of nonblanket activity, that do 
not materially affect the adequacy of the 
information required to serve the 
purposes of 17 U.S.C. 115(d) shall be 
deemed harmless, and shall not render 
the notice invalid or provide a basis for 
the mechanical licensing collective or 
digital licensee coordinator to engage in 


legal enforcement efforts under 17 
U.S.C. 115(d)(6)(C). This paragraph (e) 
shall apply only to errors made in good 
faith and without any intention to 
deceive, mislead, or conceal relevant 
information. 


(f) Amendments. A significant 
nonblanket licensee must submit a new 
notice of nonblanket activity with its 
report of usage that is next due after any 
of the information required by 
paragraphs (b)(1) through (7) of this 
section contained in the notice on file 
with the mechanical licensing collective 
has changed. An amended notice shall 
indicate that it is an amendment and 
shall contain the submission date of the 
notice being amended. The mechanical 
licensing collective shall retain copies 
of all prior notices of nonblanket 
activity submitted by a significant 
nonblanket licensee. 


(g) Transition to blanket licenses. 
Where a digital music provider that 
would otherwise qualify as a significant 
nonblanket licensee obtains a blanket 
license automatically pursuant to 17 
U.S.C. 115(d)(9)(A) and does not seek to 
operate under the blanket license, if 
such licensee submits a valid notice of 
nonblanket activity within 45 calendar 
days after the license availability date in 
accordance with 17 U.S.C. 
115(d)(6)(A)(i), such licensee shall not 
be considered to have ever operated 
under the statutory blanket license until 
such time as the licensee submits a 
valid notice of license pursuant to 17 
U.S.C. 115(d)(2)(A). 


(h) Additional information. Nothing 
in this section shall be construed to 
prohibit the mechanical licensing 
collective from seeking additional 
information from a significant 
nonblanket licensee that is not required 
by this section, which the significant 
nonblanket licensee may voluntarily 
elect to provide, provided that the 
collective may not represent that such 
information is required to comply with 
the terms of this section. 


(i) Public access. The mechanical 
licensing collective shall maintain a 
current, free, and publicly accessible 
and searchable online list of all 
significant nonblanket licensees that, 
subject to any confidentiality to which 
they may be entitled, includes: 


(1) All information contained in each 
notice of nonblanket activity, including 
amended notices; 


(2) Contact information for all 
significant nonblanket licensees; 


(3) The date of receipt of each notice 
of nonblanket activity; and 


(4) For any amended notice, a clear 
indication of its amended status and its 
relationship to other relevant notices. 
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§ 210.26 Data collection and delivery 
efforts by digital music providers and 
musical work copyright owners. 


(a) General. This section prescribes 
rules under which digital music 
providers and musical work copyright 
owners shall engage in efforts to collect 
and provide information to the 
mechanical licensing collective that 
may assist the collective in matching 
musical works to sound recordings 
embodying those works and identifying 
and locating the copyright owners of 
those works. 


(b) Digital music providers. (1)(i) 
Pursuant to 17 U.S.C. 115(d)(4)(B), in 
addition to obtaining sound recording 
names and featured artists and 
providing them in reports of usage, a 
digital music provider operating under 
a blanket license shall engage in good- 
faith, commercially reasonable efforts to 
obtain from sound recording copyright 
owners and other licensors of sound 
recordings made available through the 
service(s) of such digital music provider 
the information belonging to the 
categories identified in 
§ 210.27(e)(1)(i)(E) and (e)(1)(ii), without 
regard to any limitations that may apply 
to the reporting of such information in 
reports of usage. Such efforts must be 
undertaken periodically, and be specific 
and targeted to obtaining information 
not previously obtained from the 
applicable owner or other licensor for 
the specific sound recordings and 
musical works embodied therein for 
which the digital music provider lacks 
such information. Such efforts must also 
solicit updates for any previously 
obtained information if reasonably 
requested by the mechanical licensing 
collective. The digital music provider 
shall keep the mechanical licensing 
collective reasonably informed of the 
efforts it undertakes pursuant to this 
section. 


(ii) Any information required by 
paragraph (b)(1)(i) of this section, 
including any updates to such 
information, provided to the digital 
music provider by sound recording 
copyright owners or other licensors of 
sound recordings (or their 
representatives) shall be delivered to the 
mechanical licensing collective in 
reports of usage in accordance with 
§ 210.27(e). 


(2)(i) Notwithstanding paragraph 
(b)(1) of this section, a digital music 
provider may satisfy its obligations 
under 17 U.S.C. 115(d)(4)(B) with 
respect to a particular sound recording 
by arranging, or collectively arranging 
with others, for the mechanical 
licensing collective to receive the 
information required by paragraph 
(b)(1)(i) of this section from an 


authoritative source of sound recording 
information, such as the collective 
designated by the Copyright Royalty 
Judges to collect and distribute royalties 
under the statutory licenses established 
in 17 U.S.C. 112 and 114, provided that: 


(A) Such arrangement requires such 
source to inform, including through 
periodic updates, the digital music 
provider and mechanical licensing 
collective about any relevant gaps in its 
repertoire coverage known to such 
source, including but not limited to 
particular categories of information 
identified in § 210.27(e)(1)(i)(E) and 
(e)(1)(ii), sound recording copyright 
owners and/or other licensors of sound 
recordings (e.g., labels, distributors), 
genres, and/or countries of origin, that 
are either not covered or materially 
underrepresented as compared to 
overall market representation; and 


(B) Such digital music provider does 
not have actual knowledge or has not 
been notified by the source, the 
mechanical licensing collective, or a 
copyright owner, licensor, or author (or 
their respective representatives, 
including by an administrator or a 
collective management organization) of 
the relevant sound recording or musical 
work that is embodied in such sound 
recording, that the source lacks such 
information for the relevant sound 
recording or a set of sound recordings 
encompassing such sound recording. 


(ii) Satisfying the requirements of 17 
U.S.C. 115(d)(4)(B) in the manner set 
out in paragraph (b)(2)(i) of this section 
does not excuse a digital music provider 
from having to report sound recording 
and musical work information in 
accordance with § 210.27(e). 


(3) The requirements of paragraph (b) 
of this section are without prejudice to 
what a court of competent jurisdiction 
may determine constitutes good-faith, 
commercially reasonable efforts for 
purposes of eligibility for the limitation 
on liability described in 17 U.S.C. 
115(d)(10). 


(c) Musical work copyright owners. (1) 
Pursuant to 17 U.S.C. 115(d)(3)(E)(iv), 
each musical work copyright owner 
with any musical work listed in the 
musical works database shall engage in 
commercially reasonable efforts to 
deliver to the mechanical licensing 
collective, including for use in the 
musical works database, by providing, 
to the extent a musical work copyright 
owner becomes aware that such 
information is not then available in the 
database and to the extent the musical 
work copyright owner has such missing 
information, information regarding the 
names of the sound recordings in which 
that copyright owner’s musical works 


(or shares thereof) are embodied, to the 
extent practicable. 


(2) As used in paragraph (c)(1) of this 
section, ‘‘information regarding the 
names of the sound recordings’’ shall 
include, for each applicable sound 
recording: 


(i) Sound recording name(s), 
including any alternative or 
parenthetical titles for the sound 
recording; 


(ii) Featured artist(s); and 
(iii) ISRC(s). 


§ 210.27 Reports of usage and payment for 
blanket licensees. 


(a) General. This section prescribes 
rules for the preparation and delivery of 
reports of usage and payment of 
royalties for the making and distribution 
of phonorecords of nondramatic musical 
works to the mechanical licensing 
collective by a digital music provider 
operating under a blanket license 
pursuant to 17 U.S.C. 115(d). A blanket 
licensee shall report and pay royalties to 
the mechanical licensing collective on a 
monthly basis in accordance with 17 
U.S.C. 115(c)(2)(I), 17 U.S.C. 
115(d)(4)(A), and this section. A blanket 
licensee shall also report to the 
mechanical licensing collective on an 
annual basis in accordance with 17 
U.S.C. 115(c)(2)(I) and this section. A 
blanket licensee may make adjustments 
to its reports of usage and royalty 
payments in accordance with this 
section. 


(b) Definitions. For purposes of this 
section, in addition to those terms 
defined in § 210.22: 


(1) The term report of usage, unless 
otherwise specified, refers to all reports 
of usage required to be delivered by a 
blanket licensee to the mechanical 
licensing collective under the blanket 
license, including reports of adjustment. 
As used in this section, it does not refer 
to reports required to be delivered by 
significant nonblanket licensees under 
17 U.S.C. 115(d)(6)(A)(ii) and § 210.28. 


(2) A monthly report of usage is a 
report of usage accompanying monthly 
royalty payments identified in 17 U.S.C. 
115(c)(2)(I) and 17 U.S.C. 115(d)(4)(A), 
and required to be delivered by a 
blanket licensee to the mechanical 
licensing collective under the blanket 
license. 


(3) An annual report of usage is a 
statement of account identified in 17 
U.S.C. 115(c)(2)(I), and required to be 
delivered by a blanket licensee annually 
to the mechanical licensing collective 
under the blanket license. 


(4) A report of adjustment is a report 
delivered by a blanket licensee to the 
mechanical licensing collective under 
the blanket license adjusting one or 
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more previously delivered monthly 
reports of usage or annual reports of 
usage, including related royalty 
payments. 


(c) Content of monthly reports of 
usage. A monthly report of usage shall 
be clearly and prominently identified as 
a ‘‘Monthly Report of Usage Under 
Compulsory Blanket License for Making 
and Distributing Phonorecords,’’ and 
shall include a clear statement of the 
following information: 


(1) The period (month and year) 
covered by the monthly report of usage. 


(2) The full legal name of the blanket 
licensee and, if different, the trade or 
consumer-facing brand name(s) of the 
service(s), including any specific 
offering(s), through which the blanket 
licensee engages in covered activities. If 
the blanket licensee has a unique DDEX 
identifier number, it must also be 
provided. 


(3) The full address, including a 
specific number and street name or rural 
route, of the place of business of the 
blanket licensee. A post office box or 
similar designation will not be sufficient 
except where it is the only address that 
can be used in that geographic location. 


(4) For each sound recording 
embodying a musical work that is used 
by the blanket licensee in covered 
activities during the applicable monthly 
reporting period, a detailed statement, 
from which the mechanical licensing 
collective may separate reported 
information for each applicable activity 
or offering including as may be defined 
in part 385 of this title, of all of: 


(i) The royalty payment and 
accounting information required by 
paragraph (d) of this section; and 


(ii) The sound recording and musical 
work information required by paragraph 
(e) of this section. 


(5) For any voluntary license or 
individual download license in effect 
during the applicable monthly reporting 
period, the information required under 
§ 210.24(b)(8). If this information has 
been separately provided to the 
mechanical licensing collective, it need 
not be contained in the monthly report 
of usage, provided the report states that 
the information has been provided 
separately and includes the date on 
which such information was last 
provided to the mechanical licensing 
collective. 


(6) Where the blanket licensee will 
not receive an invoice prior to 
delivering its royalty payment under 
paragraph (g)(1) of this section: 


(i) The total royalty payable by the 
blanket licensee under the blanket 
license for the applicable monthly 
reporting period, computed in 
accordance with the requirements of 


this section and part 385 of this title, 
and including detailed information 
regarding how the royalty was 
computed, with such total royalty 
payable broken down by each 
applicable activity or offering including 
as may be defined in part 385 of this 
title; and 


(ii) The amount of late fees, if 
applicable, included in the payment 
associated with the monthly report of 
usage. 


(d) Royalty payment and accounting 
information. The royalty payment and 
accounting information called for by 
paragraph (c)(4)(i) of this section shall 
consist of the following: 


(1) Calculations. (i) Where the blanket 
licensee will not receive an invoice 
prior to delivering its royalty payment 
under paragraph (g)(1) of this section, a 
detailed and step-by-step accounting of 
the calculation of royalties payable by 
the blanket licensee under the blanket 
license under applicable provisions of 
this section and part 385 of this title, 
sufficient to allow the mechanical 
licensing collective to assess the manner 
in which the blanket licensee 
determined the royalty owed and the 
accuracy of the royalty calculations, 
including but not limited to the number 
of payable units, including, as 
applicable, permanent downloads, 
plays, and constructive plays, for each 
reported sound recording, whether 
pursuant to a blanket license, voluntary 
license, or individual download license. 


(ii) Where the blanket licensee will 
receive an invoice prior to delivering its 
royalty payment under paragraph (g)(1) 
of this section, all information necessary 
for the mechanical licensing collective 
to compute, in accordance with the 
requirements of this section and part 
385 of this title, the royalties payable by 
the blanket licensee under the blanket 
license, and all information necessary to 
enable the mechanical licensing 
collective to provide a detailed and 
step-by-step accounting of the 
calculation of such royalties under 
applicable provisions of this section and 
part 385 of this title, sufficient to allow 
each applicable copyright owner to 
assess the manner in which the 
mechanical licensing collective, using 
the blanket licensee’s information, 
determined the royalty owed and the 
accuracy of the royalty calculations, 
including but not limited to the number 
of payable units, including, as 
applicable, permanent downloads, 
plays, and constructive plays, for each 
reported sound recording, whether 
pursuant to a blanket license, voluntary 
license, or individual download license. 


(2) Estimates. (i) Where computation 
of the royalties payable by the blanket 


licensee under the blanket license 
depends on an input that is unable to be 
finally determined at the time the report 
of usage is delivered to the mechanical 
licensing collective and where the 
reason the input cannot be finally 
determined is outside of the blanket 
licensee’s control (e.g., as applicable, 
the amount of applicable public 
performance royalties and the amount of 
applicable consideration for sound 
recording copyright rights), a reasonable 
estimation of such input, determined in 
accordance with GAAP, may be used or 
provided by the blanket licensee. 
Royalty payments based on such 
estimates shall be adjusted pursuant to 
paragraph (k) of this section after being 
finally determined. A report of usage 
containing an estimate permitted by this 
paragraph (d)(2)(i) should identify each 
input that has been estimated, and 
provide the reason(s) why such input(s) 
needed to be estimated and an 
explanation as to the basis for the 
estimate(s). 


(ii) Where the blanket licensee will 
not receive an invoice prior to 
delivering its royalty payment under 
paragraph (g)(1) of this section, and the 
blanket licensee is dependent upon the 
mechanical licensing collective to 
confirm usage subject to applicable 
voluntary licenses and individual 
download licenses, the blanket licensee 
shall compute the royalties payable by 
the blanket licensee under the blanket 
license using a reasonable estimation of 
the amount of payment for such non- 
blanket usage to be deducted from 
royalties that would otherwise be due 
under the blanket license, determined in 
accordance with GAAP. Royalty 
payments based on such estimates shall 
be adjusted within 5 calendar days after 
the mechanical licensing collective 
confirms such amount to be deducted 
and notifies the blanket licensee under 
paragraph (g)(2) of this section. Any 
overpayment of royalties shall be 
handled in accordance with paragraph 
(k)(5) of this section. Where the blanket 
licensee will receive an invoice prior to 
delivering its royalty payment under 
paragraph (g)(1) of this section, the 
blanket licensee shall not provide an 
estimate of or deduct such amount in 
the information delivered to the 
mechanical licensing collective under 
paragraph (d)(1)(ii) of this section. 


(3) Good faith. All information and 
calculations provided pursuant to 
paragraph (d) of this section shall be 
made in good faith and on the basis of 
the best knowledge, information, and 
belief of the blanket licensee at the time 
the report of usage is delivered to the 
mechanical licensing collective, and 
subject to any additional accounting and 
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certification requirements under 17 
U.S.C. 115 and this section. 


(e) Sound recording and musical work 
information. (1) The following 
information must be provided for each 
sound recording embodying a musical 
work required to be reported under 
paragraph (c)(4)(ii) of this section: 


(i) Identifying information for the 
sound recording, including but not 
limited to: 


(A) Sound recording name(s), 
including all known alternative and 
parenthetical titles for the sound 
recording; 


(B) Featured artist(s); 
(C) Unique identifier(s) assigned by 


the blanket licensee, including unique 
identifier(s) (such as, if applicable, 
Uniform Resource Locators (URLs)) that 
can be used to locate and listen to the 
sound recording, accompanied by clear 
instructions describing how to do so 
(such audio access may be limited to a 
preview or sample of the sound 
recording lasting at least 30 seconds), 
subject to paragraph (e)(3) of this 
section; 


(D) Actual playing time measured 
from the sound recording audio file; and 


(E) To the extent acquired by the 
blanket licensee in connection with its 
use of sound recordings of musical 
works to engage in covered activities, 
including pursuant to 17 U.S.C. 
115(d)(4)(B): 


(1) Sound recording copyright 
owner(s); 


(2) Producer(s); 
(3) ISRC(s); 
(4) Any other unique identifier(s) for 


or associated with the sound recording, 
including any unique identifier(s) for 
any associated album, including but not 
limited to: 


(i) Catalog number(s); 
(ii) UPC(s); and 
(iii) Unique identifier(s) assigned by 


any distributor; 
(5) Version(s); 
(6) Release date(s); 
(7) Album title(s); 
(8) Label name(s); 
(9) Distributor(s); and 
(10) Other information commonly 


used in the industry to identify sound 
recordings and match them to the 
musical works the sound recordings 
embody. 


(ii) Identifying information for the 
musical work embodied in the reported 
sound recording, to the extent acquired 
by the blanket licensee in the metadata 
provided by sound recording copyright 
owners or other licensors of sound 
recordings in connection with the use of 
sound recordings of musical works to 
engage in covered activities, including 
pursuant to 17 U.S.C. 115(d)(4)(B): 


(A) Information concerning 
authorship and ownership of the 
applicable rights in the musical work 
embodied in the sound recording, 
including but not limited to: 


(1) Songwriter(s); 
(2) Publisher(s) with applicable U.S. 


rights; 
(3) Musical work copyright owner(s); 
(4) ISNI(s) and IPI(s) for each such 


songwriter, publisher, and musical work 
copyright owner; and 


(5) Respective ownership shares of 
each such musical work copyright 
owner; 


(B) ISWC(s) for the musical work 
embodied in the sound recording; and 


(C) Musical work name(s) for the 
musical work embodied in the sound 
recording, including any alternative or 
parenthetical titles for the musical work. 


(iii) Whether the blanket licensee, or 
any corporate parent, subsidiary, or 
affiliate of the blanket licensee, is a 
copyright owner of the musical work 
embodied in the sound recording. 


(2) Where any of the information 
called for by paragraph (e)(1) of this 
section, except for playing time, is 
acquired by the blanket licensee from 
sound recording copyright owners or 
other licensors of sound recordings (or 
their representatives), and the blanket 
licensee revises, re-titles, or otherwise 
modifies such information (which, for 
avoidance of doubt, does not include 
the act of filling in or supplementing 
empty or blank data fields, to the extent 
such information is known to the 
licensee), the blanket licensee shall 
report as follows: 


(i) It shall be sufficient for the blanket 
licensee to report either the licensor- 
provided version or the modified 
version of such information to satisfy its 
obligations under paragraph (e)(1) of 
this section, except for the reporting of 
any information belonging to a category 
of information that was not periodically 
modified by that blanket licensee prior 
to the license availability date, any 
unique identifier (including but not 
limited to ISRC and ISWC), or any 
release date. On and after September 17, 
2021, it additionally shall not be 
sufficient for the blanket licensee to 
report a modified version of any sound 
recording name, featured artist, version, 
or album title. 


(ii) Where the blanket licensee must 
otherwise report the licensor-provided 
version of such information under 
paragraph (e)(2)(i) of this section, but to 
the best of its knowledge, information, 
and belief no longer has possession, 
custody, or control of the licensor- 
provided version, reporting the 
modified version of such information 
will satisfy its obligations under 


paragraph (e)(1) of this section if the 
blanket licensee certifies to the 
mechanical licensing collective that to 
the best of the blanket licensee’s 
knowledge, information, and belief: The 
information at issue belongs to a 
category of information called for by 
paragraph (e)(1) of this section (each of 
which must be identified) that was 
periodically modified by the particular 
blanket licensee prior to October 19, 
2020; and that despite engaging in good- 
faith, commercially reasonable efforts, 
the blanket licensee has not located the 
licensor-provided version in its records. 
A certification need not identify specific 
sound recordings or musical works, and 
a single certification may encompass all 
licensor-provided information satisfying 
the conditions of the preceding 
sentence. The blanket licensee should 
deliver this certification prior to or 
contemporaneously with the first- 
delivered report of usage containing 
information to which this paragraph 
(e)(2)(ii) is applicable and need not 
provide the same certification to the 
mechanical licensing collective more 
than once. 


(3) With respect to the obligation 
under paragraph (e)(1) of this section for 
blanket licensees to report unique 
identifiers that can be used to locate and 
listen to sound recordings accompanied 
by clear instructions describing how to 
do so: 


(i) On and after the license availability 
date, blanket licensees providing such 
unique identifiers may not impose 
conditions that materially diminish the 
degree of access to sound recordings in 
connection with their potential use by 
the mechanical licensing collective or 
its registered users in connection with 
their use of the collective’s claiming 
portal (e.g., if a paid subscription is not 
required to listen to a sound recording 
as of the license availability date, the 
blanket licensee should not later impose 
a subscription fee for users to access the 
recording through the portal). Nothing 
in this paragraph (e)(3)(i) shall be 
construed as restricting a blanket 
licensee from otherwise imposing 
conditions or diminishing access to 
sound recordings: With respect to other 
users or methods of access to its 
service(s), including the general public; 
if required by a relevant agreement with 
a sound recording copyright owner or 
other licensor of sound recordings; or 
where such sound recordings are no 
longer made available through its 
service(s). 


(ii) Blanket licensees who do not 
assign such unique identifiers as of 
September 17, 2020, may make use of a 
transition period ending September 17, 
2021, during which the requirement to 
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report such unique identifiers 
accompanied by instructions shall be 
waived upon notification, including a 
description of any implementation 
obstacles, to the mechanical licensing 
collective. 


(iii)(A) By no later than December 16, 
2020, and on a quarterly basis for the 
succeeding year, or as otherwise 
directed by the Copyright Office, the 
mechanical licensing collective and 
digital licensee coordinator shall report 
to the Copyright Office regarding the 
ability of users to listen to sound 
recordings for identification purposes 
through the collective’s claiming portal. 
In addition to any other information 
requested, each report shall: 


(1) Identify any implementation 
obstacles preventing the audio of any 
reported sound recording from being 
accessed directly or indirectly through 
the portal without cost to portal users 
(including any obstacles described by 
any blanket licensee pursuant to 
paragraph (e)(3)(ii) of this section, along 
with such licensee’s identity), and any 
other obstacles to improving the 
experience of portal users seeking to 
identify musical works and their 
owners; 


(2) Identify an implementation 
strategy for addressing any identified 
obstacles, and, as applicable, what 
progress has been made in addressing 
such obstacles; and 


(3) Identify any agreements between 
the mechanical licensing collective and 
blanket licensee(s) to provide for access 
to the relevant sound recordings for 
portal users seeking to identify musical 
works and their owners through an 
alternate method rather than by 
reporting unique identifiers through 
reports of usage (e.g., separately 
licensed solutions). If such an alternate 
method is implemented pursuant to any 
such agreement, the requirement to 
report unique identifiers that can be 
used to locate and listen to sound 
recordings accompanied by clear 
instructions describing how to do so is 
lifted for the relevant blanket licensee(s) 
for the duration of the agreement. 


(B) The mechanical licensing 
collective and digital licensee 
coordinator shall cooperate in good faith 
to produce the reports required under 
paragraph (e)(3)(iii)(A) of this section, 
and shall submit joint reports with 
respect to areas on which they can reach 
substantial agreement, but which may 
contain separate report sections on areas 
where they are unable to reach 
substantial agreement. Such cooperation 
may include work through the 
operations advisory committee. 


(4) Any obligation under paragraph 
(e)(1) of this section concerning 


information about sound recording 
copyright owners may be satisfied by 
reporting the information for applicable 
sound recordings provided to the 
blanket licensee by sound recording 
copyright owners or other licensors of 
sound recordings (or their 
representatives) contained in each of the 
following DDEX fields: LabelName and 
PLine. Where a blanket licensee 
acquires this information in addition to 
other information identifying a relevant 
sound recording copyright owner, all 
such information should be reported. 


(5) A blanket licensee may make use 
of a transition period ending September 
17, 2021, during which the blanket 
licensee need not report information 
that would otherwise be required by 
paragraph (e)(1)(i)(E) or (e)(1)(ii) of this 
section, unless: 


(i) It belongs to a category of 
information expressly required by the 
enumerated list of information 
contained in 17 U.S.C. 
115(d)(4)(A)(ii)(I)(aa) or (bb); 


(ii) It belongs to a category of 
information that is reported by the 
particular blanket licensee pursuant to 
any voluntary license or individual 
download license; or 


(iii) It belongs to a category of 
information that was periodically 
reported by the particular blanket 
licensee prior to the license availability 
date. 


(f) Content of annual reports of usage. 
An annual report of usage, covering the 
full fiscal year of the blanket licensee, 
shall be clearly and prominently 
identified as an ‘‘Annual Report of 
Usage Under Compulsory Blanket 
License for Making and Distributing 
Phonorecords,’’ and shall include a 
clear statement of the following 
information: 


(1) The fiscal year covered by the 
annual report of usage. 


(2) The full legal name of the blanket 
licensee and, if different, the trade or 
consumer-facing brand name(s) of the 
service(s), including any specific 
offering(s), through which the blanket 
licensee engages in covered activities. If 
the blanket licensee has a unique DDEX 
identifier number, it must also be 
provided. 


(3) The full address, including a 
specific number and street name or rural 
route, of the place of business of the 
blanket licensee. A post office box or 
similar designation will not be sufficient 
except where it is the only address that 
can be used in that geographic location. 


(4) The following information, 
cumulative for the applicable annual 
reporting period, for each month for 
each applicable activity or offering 
including as may be defined in part 385 


of this title, and broken down by month 
and by each such applicable activity or 
offering: 


(i) The total royalty payable by the 
blanket licensee under the blanket 
license, computed in accordance with 
the requirements of this section and part 
385 of this title. 


(ii) The total sum paid to the 
mechanical licensing collective under 
the blanket license, including the 
amount of any adjustment delivered 
contemporaneously with the annual 
report of usage. 


(iii) The total adjustment(s) made by 
any report of adjustment adjusting any 
monthly report of usage covered by the 
applicable annual reporting period, 
including any adjustment made in 
connection with the annual report of 
usage as described in paragraph (k)(1) of 
this section. 


(iv) The total number of payable units, 
including, as applicable, permanent 
downloads, plays, and constructive 
plays, for each sound recording used, 
whether pursuant to a blanket license, 
voluntary license, or individual 
download license. 


(v) To the extent applicable to the 
calculation of royalties owed by the 
blanket licensee under the blanket 
license: 


(A) Total service provider revenue, as 
may be defined in part 385 of this title. 


(B) Total costs of content, as may be 
defined in part 385 of this title. 


(C) Total deductions of performance 
royalties, as may be defined in and 
permitted by part 385 of this title. 


(D) Total subscribers, as may be 
defined in part 385 of this title. 


(5) The amount of late fees, if 
applicable, included in any payment 
associated with the annual report of 
usage. 


(g) Processing and timing. (1) Each 
monthly report of usage and related 
royalty payment must be delivered to 
the mechanical licensing collective no 
later than 45 calendar days after the end 
of the applicable monthly reporting 
period. Where a monthly report of usage 
satisfying the requirements of 17 U.S.C. 
115 and this section is delivered to the 
mechanical licensing collective no later 
than 15 calendar days after the end of 
the applicable monthly reporting 
period, the mechanical licensing 
collective shall deliver an invoice to the 
blanket licensee no later than 40 
calendar days after the end of the 
applicable monthly reporting period 
that sets forth the royalties payable by 
the blanket licensee under the blanket 
license for the applicable monthly 
reporting period, which shall be broken 
down by each applicable activity or 
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offering including as may be defined in 
part 385 of this title. 


(2) After receiving a monthly report of 
usage, the mechanical licensing 
collective shall engage in the following 
actions, among any other actions 
required of it: 


(i) The mechanical licensing 
collective shall engage in efforts to 
identify the musical works embodied in 
sound recordings reflected in such 
report, and the copyright owners of such 
musical works (and shares thereof). 


(ii) The mechanical licensing 
collective shall engage in efforts to 
confirm uses of musical works subject to 
voluntary licenses and individual 
download licenses, and, if applicable, 
the corresponding amounts to be 
deducted from royalties that would 
otherwise be due under the blanket 
license. 


(iii) Where the blanket licensee will 
not receive an invoice prior to 
delivering its royalty payment under 
paragraph (g)(1) of this section, the 
mechanical licensing collective shall 
engage in efforts to confirm proper 
payment of the royalties payable by the 
blanket licensee under the blanket 
license for the applicable monthly 
reporting period, computed in 
accordance with the requirements of 
this section and part 385 of this title, 
after accounting for, if applicable, 
amounts to be deducted under 
paragraph (g)(2)(ii) of this section. 


(iv) Where the blanket licensee will 
receive an invoice prior to delivering its 
royalty payment under paragraph (g)(1) 
of this section, the mechanical licensing 
collective shall engage in efforts to 
compute, in accordance with the 
requirements of this section and part 
385 of this title, the royalties payable by 
the blanket licensee under the blanket 
license for the applicable monthly 
reporting period, after accounting for, if 
applicable, amounts to be deducted 
under paragraph (g)(2)(ii) of this section. 


(v) The mechanical licensing 
collective shall deliver a response file to 
the blanket licensee if requested by the 
blanket licensee, and the blanket 
licensee may request an invoice even if 
not entitled to an invoice prior to 
delivering its royalty payment under 
paragraph (g)(1) of this section. Such 
requests may be made in connection 
with a particular monthly report of 
usage or via a one-time request that 
applies to future reporting periods. 
Where the blanket licensee will receive 
an invoice prior to delivering its royalty 
payment under paragraph (g)(1) of this 
section, the mechanical licensing 
collective shall deliver the response file 
to the blanket licensee 
contemporaneously with such invoice. 


The mechanical licensing collective 
shall otherwise deliver the response file 
and/or invoice, as applicable, to the 
blanket licensee in a reasonably timely 
manner, but no later than 70 calendar 
days after the end of the applicable 
monthly reporting period if the blanket 
licensee has delivered its monthly 
report of usage and related royalty 
payment no later than 45 calendar days 
after the end of the applicable monthly 
reporting period. In all cases, the 
response file shall contain such 
information as is common in the 
industry to be reported in response files, 
backup files, and any other similar such 
files provided to digital music providers 
by applicable third-party administrators, 
and shall include the results of the 
process described in paragraphs (g)(2)(i) 
through (iv) of this section on a track- 
by-track and ownership-share basis, 
with updates to reflect any new results 
from the previous month. Response files 
shall include the following minimum 
information: song title, mechanical 
licensing collective-assigned song code, 
composer(s), publisher name, including 
top publisher, original publisher, and 
admin publisher, publisher split, 
mechanical licensing collective- 
assigned publisher number, publisher/ 
license status (whether each work share 
is subject to the blanket license or a 
voluntary license or individual 
download license), royalties per work 
share, effective per-play rate, time- 
adjusted plays, and the unique identifier 
for each applicable voluntary license or 
individual download license provided 
to the mechanical licensing collective 
pursuant to § 210.24(b)(8)(vi). 


(3) Each annual report of usage and, 
if any, related royalty payment must be 
delivered to the mechanical licensing 
collective no later than the 20th day of 
the sixth month following the end of the 
fiscal year covered by the annual report 
of usage. 


(4) The required timing for any report 
of adjustment and, if any, related royalty 
payment shall be as follows: 


(i) Where a report of adjustment 
adjusting a monthly report of usage is 
not combined with an annual report of 
usage, as described in paragraph (k)(1) 
of this section, a report of adjustment 
adjusting a monthly report of usage 
must be delivered to the mechanical 
licensing collective after delivery of the 
monthly report of usage being adjusted 
and before delivery of the annual report 
of usage for the annual period covering 
such monthly report of usage. 


(ii) A report of adjustment adjusting 
an annual report of usage must be 
delivered to the mechanical licensing 
collective no later than 6 months after 
the occurrence of any of the scenarios 


specified by paragraph (k)(6) of this 
section, where such an event 
necessitates an adjustment. Where more 
than one scenario applies to the same 
annual report of usage at different 
points in time, a separate 6-month 
period runs for each such triggering 
event. 


(h) Format and delivery. (1) Reports of 
usage shall be delivered to the 
mechanical licensing collective in a 
machine-readable format that is 
compatible with the information 
technology systems of the mechanical 
licensing collective as reasonably 
determined by the mechanical licensing 
collective and set forth on its website, 
taking into consideration relevant 
industry standards and the potential for 
different degrees of sophistication 
among blanket licensees. The 
mechanical licensing collective must 
offer at least two options, where one is 
dedicated to smaller blanket licensees 
that may not be reasonably capable of 
complying with the requirements of a 
reporting or data standard or format that 
the mechanical licensing collective may 
see fit to adopt for larger blanket 
licensees with more sophisticated 
operations. Nothing in this section shall 
be construed as prohibiting the 
mechanical licensing collective from 
adopting more than two reporting or 
data standards or formats. 


(2) Royalty payments shall be 
delivered to the mechanical licensing 
collective in such manner and form as 
the mechanical licensing collective may 
reasonably determine and set forth on 
its website. A report of usage and its 
related royalty payment may be 
delivered together or separately, but if 
delivered separately, the payment must 
include information reasonably 
sufficient to allow the mechanical 
licensing collective to match the report 
of usage to the payment. 


(3) The mechanical licensing 
collective may modify the requirements 
it adopts under paragraphs (h)(1) and (2) 
of this section at any time, after good- 
faith consultation with the operations 
advisory committee and taking into 
consideration any technological and 
cost burdens that may reasonably be 
expected to result and the 
proportionality of those burdens to any 
reasonably expected benefits, provided 
that advance notice of any such change 
is reflected on its website and delivered 
to blanket licensees using the contact 
information provided in each respective 
licensee’s notice of license. A blanket 
licensee shall not be required to comply 
with any such change before the first 
reporting period ending at least 30 
calendar days after delivery of such 
notice, unless such change is a 
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significant change, in which case, 
compliance shall not be required before 
the first reporting period ending at least 
one year after delivery of such notice. 
For purposes of this paragraph (h)(3), a 
significant change occurs where the 
mechanical licensing collective changes 
any policy requiring information to be 
provided under particular reporting or 
data standards or formats. Where 
delivery of the notice required by this 
paragraph (h)(3) is attempted but 
unsuccessful because the contact 
information in the blanket licensee’s 
notice of license is not current, the grace 
periods established by this paragraph 
(h)(3) shall begin to run from the date 
of attempted delivery. Nothing in this 
paragraph (h)(3) empowers the 
mechanical licensing collective to 
impose reporting requirements that are 
otherwise inconsistent with the 
regulations prescribed by this section. 


(4) The mechanical licensing 
collective shall, by no later than the 
license availability date, establish an 
appropriate process by which any 
blanket licensee may voluntarily make 
advance deposits of funds with the 
mechanical licensing collective against 
which future royalty payments may be 
charged. 


(5) A separate monthly report of usage 
shall be delivered for each month 
during which there is any activity 
relevant to the payment of mechanical 
royalties for covered activities. An 
annual report of usage shall be delivered 
for each fiscal year during which at least 
one monthly report of usage was 
required to have been delivered. An 
annual report of usage does not replace 
any monthly report of usage. 


(6)(i) Where a blanket licensee 
attempts to timely deliver a report of 
usage and/or related royalty payment to 
the mechanical licensing collective but 
cannot because of the fault of the 
collective or an error, outage, 
disruption, or other issue with any of 
the collective’s applicable information 
technology systems (whether or not 
such issue is within the collective’s 
direct control) the occurrence of which 
the blanket licensee knew or should 
have known at the time, if the blanket 
licensee attempts to contact the 
collective about the problem within 2 
business days, provides a sworn 
statement detailing the encountered 
problem to the Copyright Office within 
5 business days (emailed to the Office 
of the General Counsel at 
USCOGeneralCounsel@copyright.gov), 
and delivers the report of usage and/or 
related royalty payment to the collective 
within 5 business days after receiving 
written notice from the collective that 
the problem is resolved, then the 


mechanical licensing collective shall act 
as follows: 


(A) The mechanical licensing 
collective shall fully credit the blanket 
licensee for any applicable late fee paid 
by the blanket licensee as a result of the 
untimely delivery of the report of usage 
and/or related royalty payment. 


(B) The mechanical licensing 
collective shall not use the untimely 
delivery of the report of usage and/or 
related royalty payment as a basis to 
terminate the blanket licensee’s blanket 
license. 


(ii) In the event of a good-faith dispute 
regarding whether a blanket licensee 
knew or should have known of the 
occurrence of an error, outage, 
disruption, or other issue with any of 
the mechanical licensing collective’s 
applicable information technology 
systems, a blanket licensee that 
complies with the requirements of 
paragraph (h)(6)(i) of this section within 
a reasonable period of time shall receive 
the protections of paragraphs (h)(6)(i)(A) 
and (B) of this section. 


(7) The mechanical licensing 
collective shall provide a blanket 
licensee with written confirmation of 
receipt no later than 2 business days 
after receiving a report of usage and no 
later than 2 business days after receiving 
any payment. 


(i) Certification of monthly reports of 
usage. Each monthly report of usage 
shall be accompanied by: 


(1) The name of the person who is 
signing and certifying the monthly 
report of usage. 


(2) A signature, which in the case of 
a blanket licensee that is a corporation 
or partnership, shall be the signature of 
a duly authorized officer of the 
corporation or of a partner. 


(3) The date of signature and 
certification. 


(4) If the blanket licensee is a 
corporation or partnership, the title or 
official position held in the partnership 
or corporation by the person who is 
signing and certifying the monthly 
report of usage. 


(5) One of the following statements: 
(i) Statement one: 
I certify that (1) I am duly authorized to 


sign this monthly report of usage on behalf 
of the blanket licensee, (2) I have examined 
this monthly report of usage, and (3) all 
statements of fact contained herein are true, 
complete, and correct to the best of my 
knowledge, information, and belief, and are 
made in good faith. 


(ii) Statement two: 
I certify that (1) I am duly authorized to 


sign this monthly report of usage on behalf 
of the blanket licensee, (2) I have prepared 
or supervised the preparation of the data 
used by the blanket licensee and/or its agent 


to generate this monthly report of usage, (3) 
such data is true, complete, and correct to the 
best of my knowledge, information, and 
belief, and was prepared in good faith, and 
(4) this monthly report of usage was prepared 
by the blanket licensee and/or its agent using 
processes and internal controls that were 
subject to an examination, during the past 
year, by a licensed certified public 
accountant in accordance with the attestation 
standards established by the American 
Institute of Certified Public Accountants, the 
opinion of whom was that (A) the processes 
generated monthly reports of usage that 
accurately reflect, in all material respects, the 
blanket licensee’s usage of musical works, 
the statutory royalties applicable thereto (to 
the extent reported), and any other data that 
is necessary for the proper calculation of the 
statutory royalties in accordance with 17 
U.S.C. 115 and applicable regulations, and 
(B) the internal controls relevant to the 
processes used by or on behalf of the blanket 
licensee to generate monthly reports of usage 
were suitably designed and operated 
effectively during the period covered by the 
monthly reports of usage. 


(6) A certification that the blanket 
licensee has, for the period covered by 
the monthly report of usage, engaged in 
good-faith, commercially reasonable 
efforts to obtain information about 
applicable sound recordings and 
musical works pursuant to 17 U.S.C. 
115(d)(4)(B) and § 210.26. 


(j) Certification of annual reports of 
usage. (1) Each annual report of usage 
shall be accompanied by: 


(i) The name of the person who is 
signing the annual report of usage on 
behalf of the blanket licensee. 


(ii) A signature, which in the case of 
a blanket licensee that is a corporation 
or partnership, shall be the signature of 
a duly authorized officer of the 
corporation or of a partner. 


(iii) The date of signature. 
(iv) If the blanket licensee is a 


corporation or partnership, the title or 
official position held in the partnership 
or corporation by the person signing the 
annual report of usage. 


(v) The following statement: I am duly 
authorized to sign this annual report of 
usage on behalf of the blanket licensee. 


(vi) A certification that the blanket 
licensee has, for the period covered by 
the annual report of usage, engaged in 
good-faith, commercially reasonable 
efforts to obtain information about 
applicable sound recordings and 
musical works pursuant to 17 U.S.C. 
115(d)(4)(B) and § 210.26. 


(2) Each annual report of usage shall 
also be certified by a licensed certified 
public accountant. Such certification 
shall comply with the following 
requirements: 


(i) Except as provided in paragraph 
(j)(2)(ii) of this section, the accountant 
shall certify that it has conducted an 
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examination of the annual report of 
usage prepared by the blanket licensee 
in accordance with the attestation 
standards established by the American 
Institute of Certified Public 
Accountants, and has rendered an 
opinion based on such examination that 
the annual report of usage conforms 
with the standards in paragraph (j)(2)(iv) 
of this section. 


(ii) If such accountant determines in 
its professional judgment that the 
volume of data attributable to a 
particular blanket licensee renders it 
impracticable to certify the annual 
report of usage as required by paragraph 
(j)(2)(i) of this section, the accountant 
may instead certify the following: 


(A) That the accountant has 
conducted an examination in 
accordance with the attestation 
standards established by the American 
Institute of Certified Public Accountants 
of the following assertions by the 
blanket licensee’s management: 


(1) That the processes used by or on 
behalf of the blanket licensee generated 
annual reports of usage that conform 
with the standards in paragraph (j)(2)(iv) 
of this section; and 


(2) That the internal controls relevant 
to the processes used by or on behalf of 
the blanket licensee to generate annual 
reports of usage were suitably designed 
and operated effectively during the 
period covered by the annual reports of 
usage. 


(B) That such examination included 
examining, either on a test basis or 
otherwise as the accountant considered 
necessary under the circumstances and 
in its professional judgment, evidence 
supporting the management assertions 
in paragraph (j)(2)(ii)(A) of this section, 
and performing such other procedures 
as the accountant considered necessary 
in the circumstances. 


(C) That the accountant has rendered 
an opinion based on such examination 
that the processes used to generate the 
annual report of usage generated annual 
reports of usage that conform with the 
standards in paragraph (j)(2)(iv) of this 
section, and that the internal controls 
relevant to the processes used to 
generate annual reports of usage were 
suitably designed and operated 
effectively during the period covered by 
the annual reports of usage. 


(iii) In the event a third party or third 
parties acting on behalf of the blanket 
licensee provided services related to the 
annual report of usage, the accountant 
making a certification under either 
paragraph (j)(2)(i) or (ii) of this section 
may, as the accountant considers 
necessary under the circumstances and 
in its professional judgment, rely on a 
report and opinion rendered by a 


licensed certified public accountant in 
accordance with the attestation 
standards established by the American 
Institute of Certified Public Accountants 
that the processes and/or internal 
controls of the third party or third 
parties relevant to the generation of the 
blanket licensee’s annual reports of 
usage were suitably designed and 
operated effectively during the period 
covered by the annual reports of usage, 
if such reliance is disclosed in the 
certification. 


(iv) An annual report of usage 
conforms with the standards of this 
paragraph (j) if it presents fairly, in all 
material respects, the blanket licensee’s 
usage of musical works in covered 
activities during the period covered by 
the annual report of usage, the statutory 
royalties applicable thereto (to the 
extent reported), and such other data as 
are relevant to the calculation of 
statutory royalties in accordance with 
17 U.S.C. 115 and applicable 
regulations. 


(v) Each certificate shall be signed by 
an individual, or in the name of a 
partnership or a professional 
corporation with two or more 
shareholders. The certificate number 
and jurisdiction are not required if the 
certificate is signed in the name of a 
partnership or a professional 
corporation with two or more 
shareholders. 


(3) If the annual report of usage is 
delivered electronically, the blanket 
licensee may deliver an electronic 
facsimile of the original certification of 
the annual report of usage signed by the 
licensed certified public accountant. 
The blanket licensee shall retain the 
original certification of the annual 
report of usage signed by the licensed 
certified public accountant for the 
period identified in paragraph (m) of 
this section, which shall be made 
available to the mechanical licensing 
collective upon demand. 


(k) Adjustments. (1) A blanket 
licensee may adjust one or more 
previously delivered monthly reports of 
usage or annual reports of usage, 
including related royalty payments, by 
delivering to the mechanical licensing 
collective a report of adjustment. A 
report of adjustment adjusting one or 
more monthly reports of usage may, but 
need not, be combined with the annual 
report of usage for the annual period 
covering such monthly reports of usage 
and related payments. In such cases, 
such an annual report of usage shall also 
be considered a report of adjustment, 
and must satisfy the requirements of 
both paragraphs (f) and (k) of this 
section. 


(2) A report of adjustment, except 
when combined with an annual report 
of usage, shall be clearly and 
prominently identified as a ‘‘Report of 
Adjustment Under Compulsory Blanket 
License for Making and Distributing 
Phonorecords.’’ A report of adjustment 
that is combined with an annual report 
of usage shall be identified in the same 
manner as any other annual report of 
usage. 


(3) A report of adjustment shall 
include a clear statement of the 
following information: 


(i) The previously delivered monthly 
reports of usage or annual reports of 
usage, including related royalty 
payments, to which the adjustment 
applies. 


(ii) The specific change(s) to the 
applicable previously delivered 
monthly reports of usage or annual 
reports of usage, including a detailed 
description of any changes to any of the 
inputs upon which computation of the 
royalties payable by the blanket licensee 
under the blanket license depends. Such 
description shall include all information 
necessary for the mechanical licensing 
collective to compute, in accordance 
with the requirements of this section 
and part 385 of this title, the adjusted 
royalties payable by the blanket licensee 
under the blanket license, and all 
information necessary to enable the 
mechanical licensing collective to 
provide a detailed and step-by-step 
accounting of the calculation of the 
adjustment under applicable provisions 
of this section and part 385 of this title, 
sufficient to allow each applicable 
copyright owner to assess the manner in 
which the mechanical licensing 
collective, using the blanket licensee’s 
information, determined the adjustment 
and the accuracy of the adjustment. As 
appropriate, an adjustment may be 
calculated using estimates permitted 
under paragraph (d)(2)(i) of this section. 


(iii) Where applicable, the particular 
sound recordings and uses to which the 
adjustment applies. 


(iv) A description of the reason(s) for 
the adjustment. 


(4) In the case of an underpayment of 
royalties, the blanket licensee shall pay 
the difference to the mechanical 
licensing collective contemporaneously 
with delivery of the report of adjustment 
or promptly after being notified by the 
mechanical licensing collective of the 
amount due. A report of adjustment and 
its related royalty payment may be 
delivered together or separately, but if 
delivered separately, the payment must 
include information reasonably 
sufficient to allow the mechanical 
licensing collective to match the report 
of adjustment to the payment. 
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(5) In the case of an overpayment of 
royalties, the mechanical licensing 
collective shall appropriately credit or 
offset the excess payment amount and 
apply it to the blanket licensee’s 
account, or upon request, issue a refund 
within a reasonable period of time. 


(6) A report of adjustment adjusting 
an annual report of usage may only be 
made: 


(i) In exceptional circumstances; 
(ii) When making an adjustment to a 


previously estimated input under 
paragraph (d)(2)(i) of this section; 


(iii) Following an audit under 17 
U.S.C. 115(d)(4)(D); 


(iv) Following any other audit of a 
blanket licensee that concludes after the 
annual report of usage is delivered and 
that has the result of affecting the 
computation of the royalties payable by 
the blanket licensee under the blanket 
license (e.g., as applicable, an audit by 
a sound recording copyright owner 
concerning the amount of applicable 
consideration paid for sound recording 
copyright rights); or 


(v) In response to a change in 
applicable rates or terms under part 385 
of this title. 


(7) A report of adjustment adjusting a 
monthly report of usage must be 
certified in the same manner as a 
monthly report of usage under 
paragraph (i) of this section. A report of 
adjustment adjusting an annual report of 
usage must be certified in the same 
manner as an annual report of usage 
under paragraph (j) of this section, 
except that the examination by a 
certified public accountant under 
paragraph (j)(2) of this section may be 
limited to the adjusted material and 
related recalculation of royalties 
payable. Where a report of adjustment is 
combined with an annual report of 
usage, its content shall be subject to the 
certification covering the annual report 
of usage with which it is combined. 


(l) Clear statements. The information 
required by this section requires 
intelligible, legible, and unambiguous 
statements in the reports of usage, 
without incorporation of facts or 
information contained in other 
documents or records. 


(m) Documentation and records of 
use. (1) Each blanket licensee shall, for 
a period of at least seven years from the 
date of delivery of a report of usage to 
the mechanical licensing collective, 
keep and retain in its possession all 
records and documents necessary and 
appropriate to support fully the 
information set forth in such report of 
usage (except that such records and 
documents that relate to an estimated 
input permitted under paragraph (d)(2) 
of this section must be kept and retained 


for a period of at least seven years from 
the date of delivery of the report of 
usage containing the final adjustment of 
such input), including but not limited to 
the following: 


(i) Records and documents accounting 
for digital phonorecord deliveries that 
do not constitute plays, constructive 
plays, or other payable units. 


(ii) Records and documents pertaining 
to any promotional or free trial uses that 
are required to be maintained under 
applicable provisions of part 385 of this 
title. 


(iii) Records and documents 
identifying or describing each of the 
blanket licensee’s applicable activities 
or offerings including as may be defined 
in part 385 of this title, including 
information sufficient to reasonably 
demonstrate whether the activity or 
offering qualifies as any particular 
activity or offering for which specific 
rates and terms have been established in 
part 385 of this title, and which specific 
rates and terms apply to such activity or 
offering. 


(iv) Records and documents with 
information sufficient to reasonably 
demonstrate, if applicable, whether 
service revenue and total cost of 
content, as those terms may be defined 
in part 385 of this title, are properly 
calculated in accordance with part 385 
of this title. 


(v) Records and documents with 
information sufficient to reasonably 
demonstrate whether and how any 
royalty floor established in part 385 of 
this title does or does not apply. 


(vi) Records and documents 
containing such other information as is 
necessary to reasonably support and 
confirm all usage and calculations 
(including of any inputs provided to the 
mechanical licensing collective to 
enable further calculations) contained in 
the report of usage, including but not 
limited to, as applicable, relevant 
information concerning subscriptions, 
devices and platforms, discount plans 
(including how eligibility was assessed), 
bundled offerings (including their 
constituent components and pricing 
information), and numbers of end users 
and subscribers (including unadjusted 
numbers and numbers adjusted as may 
be permitted by part 385 of this title). 


(vii) Any other records or documents 
that may be appropriately examined 
pursuant to an audit under 17 U.S.C. 
115(d)(4)(D). 


(2) The mechanical licensing 
collective or its agent shall be entitled 
to reasonable access to records and 
documents described in paragraph 
(m)(1) of this section, which shall be 
provided promptly and arranged for no 
later than 30 calendar days after the 


mechanical licensing collective’s 
reasonable request, subject to any 
confidentiality to which they may be 
entitled. The mechanical licensing 
collective shall be entitled to make one 
request per quarter covering a period of 
up to one quarter in the aggregate. With 
respect to the total cost of content, as 
that term may be defined in part 385 of 
this title, the access permitted by this 
paragraph (m)(2) shall be limited to 
accessing the aggregated figure kept by 
the blanket licensee on its books for the 
relevant reporting period(s). Neither the 
mechanical licensing collective nor its 
agent shall be entitled to access any 
records or documents retained solely 
pursuant to paragraph (m)(1)(vii) of this 
section outside of an applicable audit. 
Each report of usage must include clear 
instructions on how to request access to 
records and documents under this 
paragraph (m). 


(3) Each blanket licensee shall, in 
accordance with paragraph (m)(4) of this 
section, keep and retain in its 
possession and report the following 
information: 


(i) With respect to each sound 
recording, that embodies a musical 
work, first licensed or obtained for use 
in covered activities by the blanket 
licensee on or after the effective date of 
its blanket license: 


(A) Each of the following dates to the 
extent reasonably available: 


(1) The date on which the sound 
recording was first reproduced by the 
blanket licensee on its server (‘‘server 
fixation date’’). 


(2) The date on which the sound 
recording was first released on the 
blanket licensee’s service (‘‘street date’’). 


(B) If neither of the dates specified in 
paragraph (m)(3)(i)(A) of this section is 
reasonably available, the date that, in 
the assessment of the blanket licensee, 
provides a reasonable estimate of the 
date the sound recording was first 
distributed on its service within the 
United States (‘‘estimated first 
distribution date’’). 


(ii) A record of materially all sound 
recordings embodying musical works in 
its database or similar electronic system 
as of a time reasonably approximate to 
the effective date of its blanket license. 
For each recording, the record shall 
include the sound recording name(s), 
featured artist(s), unique identifier(s) 
assigned by the blanket licensee, actual 
playing time, and, to the extent acquired 
by the blanket licensee in connection 
with its use of sound recordings of 
musical works to engage in covered 
activities, ISRC(s). The blanket licensee 
shall use commercially reasonable 
efforts to make this record as accurate 
and complete as reasonably possible in 
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representing the blanket licensee’s 
repertoire as of immediately prior to the 
effective date of its blanket license. 


(4)(i) Each blanket licensee must 
deliver the information described in 
paragraph (m)(3)(i) of this section to the 
mechanical licensing collective at least 
annually and keep and retain this 
information until delivered. Such 
reporting must include the following: 


(A) For each sound recording, the 
same categories of information 
described in paragraph (m)(3)(ii) of this 
section. 


(B) For each date, an identification of 
which type of date it is (i.e., server 
fixation date, street date, or estimated 
first distribution date). 


(ii) A blanket licensee must deliver 
the information described in paragraph 
(m)(3)(ii) of this section to the 
mechanical licensing collective as soon 
as commercially reasonable, and no 
later than contemporaneously with its 
first reporting under paragraph (m)(4)(i) 
of this section. 


(iii) Prior to being delivered to the 
mechanical licensing collective, the 
collective or its agent shall be entitled 
to reasonable access to the information 
kept and retained pursuant to 
paragraphs (m)(4)(i) and (ii) of this 
section if needed in connection with 
applicable directions, instructions, or 
orders concerning the distribution of 
royalties. 


(5) Nothing in paragraph (m)(3) or (4) 
of this section, nor the collection, 
maintenance, or delivery of information 
under paragraphs (m)(3) and (4) of this 
section, nor the information itself, shall 
be interpreted or construed: 


(i) To alter, limit, or diminish in any 
way the ability of an author or any other 
person entitled to exercise rights of 
termination under section 203 or 304 of 
title 17 of the United States Code from 
fully exercising or benefiting from such 
rights; 


(ii) As determinative of the date of the 
license grant with respect to works as it 
pertains to sections 203 and 304 of title 
17 of the United States Code; or 


(iii) To affect in any way the scope or 
effectiveness of the exercise of 
termination rights, including as 
pertaining to derivative works, under 
section 203 or 304 of title 17 of the 
United States Code. 


(n) Voluntary agreements with 
mechanical licensing collective to alter 
process. (1) Subject to the provisions of 
17 U.S.C. 115, a blanket licensee and the 
mechanical licensing collective may 
agree in writing to vary or supplement 
the procedures described in this section, 
including but not limited to pursuant to 
an agreement to administer a voluntary 
license, provided that any such change 


does not materially prejudice copyright 
owners owed royalties due under a 
blanket license. The procedures 
surrounding the certification 
requirements of paragraphs (i) and (j) of 
this section may not be altered by 
agreement. This paragraph (n)(1) does 
not empower the mechanical licensing 
collective to agree to alter any 
substantive requirements described in 
this section, including but not limited to 
the required royalty payment and 
accounting information and sound 
recording and musical work 
information. 


(2) The mechanical licensing 
collective shall maintain a current, free, 
and publicly accessible online list of all 
agreements made pursuant to paragraph 
(n)(1) of this section that includes the 
name of the blanket licensee (and, if 
different, the trade or consumer-facing 
brand name(s) of the services(s), 
including any specific offering(s), 
through which the blanket licensee 
engages in covered activities) and the 
start and end dates of the agreement. 
Any such agreement shall be considered 
a record that a copyright owner may 
access in accordance with 17 U.S.C. 
115(d)(3)(M)(ii). Where an agreement 
made pursuant to paragraph (n)(1) of 
this section is made pursuant to an 
agreement to administer a voluntary 
license or any other agreement, only 
those portions that vary or supplement 
the procedures described in this section 
and that pertain to the administration of 
a requesting copyright owner’s musical 
works must be made available to that 
copyright owner. 


§ 210.28 Reports of usage for significant 
nonblanket licensees. 


(a) General. This section prescribes 
rules for the preparation and delivery of 
reports of usage for the making and 
distribution of phonorecords of 
nondramatic musical works to the 
mechanical licensing collective by a 
significant nonblanket licensee pursuant 
to 17 U.S.C. 115(d)(6)(A)(ii). A 
significant nonblanket licensee shall 
report to the mechanical licensing 
collective on a monthly basis in 
accordance with 17 U.S.C. 
115(d)(6)(A)(ii) and this section. A 
significant nonblanket licensee may 
make adjustments to its reports of usage 
in accordance with this section. 


(b) Definitions. For purposes of this 
section, in addition to those terms 
defined in § 210.22: 


(1) The term report of usage, unless 
otherwise specified, refers to all reports 
of usage required to be delivered by a 
significant nonblanket licensee to the 
mechanical licensing collective, 
including reports of adjustment. As 


used in this section, it does not refer to 
reports required to be delivered by 
blanket licensees under 17 U.S.C. 
115(d)(4)(A) and § 210.27. 


(2) A monthly report of usage is a 
report of usage identified in 17 U.S.C. 
115(d)(6)(A)(ii), and required to be 
delivered by a significant nonblanket 
licensee to the mechanical licensing 
collective. 


(3) A report of adjustment is a report 
delivered by a significant nonblanket 
licensee to the mechanical licensing 
collective adjusting one or more 
previously delivered monthly reports of 
usage. 


(c) Content of monthly reports of 
usage. A monthly report of usage shall 
be clearly and prominently identified as 
a ‘‘Significant Nonblanket Licensee 
Monthly Report of Usage for Making 
and Distributing Phonorecords,’’ and 
shall include a clear statement of the 
following information: 


(1) The period (month and year) 
covered by the monthly report of usage. 


(2) The full legal name of the 
significant nonblanket licensee and, if 
different, the trade or consumer-facing 
brand name(s) of the service(s), 
including any specific offering(s), 
through which the significant 
nonblanket licensee engages in covered 
activities. If the significant nonblanket 
licensee has a unique DDEX identifier 
number, it must also be provided. 


(3) The full address, including a 
specific number and street name or rural 
route, of the place of business of the 
significant nonblanket licensee. A post 
office box or similar designation will 
not be sufficient except where it is the 
only address that can be used in that 
geographic location. 


(4) For each sound recording 
embodying a musical work that is used 
by the significant nonblanket licensee in 
covered activities during the applicable 
monthly reporting period, a detailed 
statement, from which the mechanical 
licensing collective may separate 
reported information for each applicable 
activity or offering including as may be 
defined in part 385 of this title, of all of: 


(i) The royalty payment and 
accounting information required by 
paragraph (d) of this section; and 


(ii) The sound recording and musical 
work information required by paragraph 
(e) of this section. 


(5) For each voluntary license and 
individual download license in effect 
during the applicable monthly reporting 
period, the information required under 
§ 210.24(b)(8). If this information has 
been separately provided to the 
mechanical licensing collective, it need 
not be contained in the monthly report 
of usage, provided the report states that 
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the information has been provided 
separately and includes the date on 
which such information was last 
provided to the mechanical licensing 
collective. 


(d) Royalty payment and accounting 
information. The royalty payment and 
accounting information called for by 
paragraph (c)(4)(i) of this section shall 
consist of the following: 


(1) The mechanical royalties payable 
by the significant nonblanket licensee 
for the applicable monthly reporting 
period for engaging in covered activities 
pursuant to each applicable voluntary 
license and individual download 
license. 


(2) The number of payable units, 
including, as applicable, permanent 
downloads, plays, and constructive 
plays, for each reported sound 
recording. 


(e) Sound recording and musical work 
information. (1) The following 
information must be provided for each 
sound recording embodying a musical 
work required to be reported under 
paragraph (c)(4)(ii) of this section: 


(i) Identifying information for the 
sound recording, including but not 
limited to: 


(A) Sound recording name(s), 
including all known alternative and 
parenthetical titles for the sound 
recording; 


(B) Featured artist(s); 
(C) Unique identifier(s) assigned by 


the significant nonblanket licensee, if 
any, including any code(s) that can be 
used to locate and listen to the sound 
recording through the significant 
nonblanket licensee’s public-facing 
service; 


(D) Actual playing time measured 
from the sound recording audio file; and 


(E) To the extent acquired by the 
significant nonblanket licensee in 
connection with its use of sound 
recordings of musical works to engage 
in covered activities: 


(1) Sound recording copyright 
owner(s); 


(2) Producer(s); 
(3) ISRC(s); 
(4) Any other unique identifier(s) for 


or associated with the sound recording, 
including any unique identifier(s) for 
any associated album, including but not 
limited to: 


(i) Catalog number(s); 
(ii) UPC(s); and 
(iii) Unique identifier(s) assigned by 


any distributor; 
(5) Version(s); 
(6) Release date(s); 
(7) Album title(s); 
(8) Label name(s); 
(9) Distributor(s); and 
(10) Other information commonly 


used in the industry to identify sound 


recordings and match them to the 
musical works the sound recordings 
embody. 


(ii) Identifying information for the 
musical work embodied in the reported 
sound recording, to the extent acquired 
by the significant nonblanket licensee in 
the metadata provided by sound 
recording copyright owners or other 
licensors of sound recordings in 
connection with the use of sound 
recordings of musical works to engage 
in covered activities: 


(A) Information concerning 
authorship and ownership of the 
applicable rights in the musical work 
embodied in the sound recording, 
including but not limited to: 


(1) Songwriter(s); 
(2) Publisher(s) with applicable U.S. 


rights; 
(3) Musical work copyright owner(s); 
(4) ISNI(s) and IPI(s) for each such 


songwriter, publisher, and musical work 
copyright owner; and 


(5) Respective ownership shares of 
each such musical work copyright 
owner; 


(B) ISWC(s) for the musical work 
embodied in the sound recording; and 


(C) Musical work name(s) for the 
musical work embodied in the sound 
recording, including any alternative or 
parenthetical titles for the musical work. 


(iii) Whether the significant 
nonblanket licensee, or any corporate 
parent, subsidiary, or affiliate of the 
significant nonblanket licensee, is a 
copyright owner of the musical work 
embodied in the sound recording. 


(2) Where any of the information 
called for by paragraph (e)(1) of this 
section, except for playing time, is 
acquired by the significant nonblanket 
licensee from sound recording copyright 
owners or other licensors of sound 
recordings (or their representatives), and 
the significant nonblanket licensee 
revises, re-titles, or otherwise modifies 
such information (which, for avoidance 
of doubt, does not include the act of 
filling in or supplementing empty or 
blank data fields, to the extent such 
information is known to the licensee), 
the significant nonblanket licensee shall 
report as follows: 


(i) It shall be sufficient for the 
significant nonblanket licensee to report 
either the licensor-provided version or 
the modified version of such 
information to satisfy its obligations 
under paragraph (e)(1) of this section, 
except that it shall not be sufficient for 
the significant nonblanket licensee to 
report a modified version of any 
information belonging to a category of 
information that was not periodically 
modified by that significant nonblanket 
licensee prior to the license availability 


date, any unique identifier (including 
but not limited to ISRC and ISWC), or 
any release date. 


(ii) Where the significant nonblanket 
licensee must otherwise report the 
licensor-provided version of such 
information under paragraph (e)(2)(i) of 
this section, but to the best of its 
knowledge, information, and belief no 
longer has possession, custody, or 
control of the licensor-provided version, 
reporting the modified version of such 
information will satisfy its obligations 
under paragraph (e)(1) of this section if 
the significant nonblanket licensee 
certifies to the mechanical licensing 
collective that to the best of the 
significant nonblanket licensee’s 
knowledge, information, and belief: The 
information at issue belongs to a 
category of information called for by 
paragraph (e)(1) of this section (each of 
which must be identified) that was 
periodically modified by the particular 
significant nonblanket licensee prior to 
October 19, 2020; and that despite 
engaging in good-faith, commercially 
reasonable efforts, the significant 
nonblanket licensee has not located the 
licensor-provided version in its records. 
A certification need not identify specific 
sound recordings or musical works, and 
a single certification may encompass all 
licensor-provided information satisfying 
the conditions of the preceding 
sentence. The significant nonblanket 
licensee should deliver this certification 
prior to or contemporaneously with the 
first-delivered report of usage 
containing information to which this 
paragraph (e)(2)(ii) is applicable and 
need not provide the same certification 
to the mechanical licensing collective 
more than once. 


(3) Any obligation under paragraph 
(e)(1) of this section concerning 
information about sound recording 
copyright owners may be satisfied by 
reporting the information for applicable 
sound recordings provided to the 
significant nonblanket licensee by 
sound recording copyright owners or 
other licensors of sound recordings (or 
their representatives) contained in each 
of the following DDEX fields: 
LabelName and PLine. Where a 
significant nonblanket licensee acquires 
this information in addition to other 
information identifying a relevant sound 
recording copyright owner, all such 
information should be reported. 


(4) A significant nonblanket licensee 
may make use of a transition period 
ending September 17, 2021, during 
which the significant nonblanket 
licensee need not report information 
that would otherwise be required by 
paragraph (e)(1)(i)(E) or (e)(1)(ii) of this 
section, unless: 
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(i) It belongs to a category of 
information expressly required by the 
enumerated list of information 
contained in 17 U.S.C. 
115(d)(4)(A)(ii)(I)(aa) or (bb); 


(ii) It belongs to a category of 
information that is reported by the 
particular significant nonblanket 
licensee pursuant to any voluntary 
license or individual download license; 
or 


(iii) It belongs to a category of 
information that was periodically 
reported by the particular significant 
nonblanket licensee prior to the license 
availability date. 


(f) Timing. (1) An initial report of 
usage must be delivered to the 
mechanical licensing collective 
contemporaneously with the significant 
nonblanket licensee’s notice of 
nonblanket activity. Each subsequent 
monthly report of usage must be 
delivered to the mechanical licensing 
collective no later than 45 calendar days 
after the end of the applicable monthly 
reporting period. 


(2) A report of adjustment may only 
be delivered to the mechanical licensing 
collective once annually, between the 
end of the significant nonblanket 
licensee’s fiscal year and 6 months after 
the end of its fiscal year. Such report 
may only adjust one or more previously 
delivered monthly reports of usage from 
the applicable fiscal year. 


(g) Format and delivery. (1) Reports of 
usage shall be delivered to the 
mechanical licensing collective in any 
format accepted by the mechanical 
licensing collective for blanket licensees 
under § 210.27(h). With respect to any 
modifications to formatting 
requirements that the mechanical 
licensing collective adopts, the 
mechanical licensing collective shall 
follow the consultation process as under 
§ 210.27(h), and significant nonblanket 
licensees shall be entitled to the same 
advance notice and grace periods as 
apply to blanket licensees under 
§ 210.27(h), except the mechanical 
licensing collective shall use the contact 
information provided in each respective 
significant nonblanket licensee’s notice 
of nonblanket activity. Nothing in this 
paragraph (g)(1) empowers the 
mechanical licensing collective to 
impose reporting requirements that are 
otherwise inconsistent with the 
regulations prescribed by this section. 


(2) A separate monthly report of usage 
shall be delivered for each month 
during which there is any activity 
relevant to the payment of mechanical 
royalties for covered activities. 


(3) Where a significant nonblanket 
licensee attempts to timely deliver a 
report of usage to the mechanical 


licensing collective but cannot because 
of the fault of the collective or an error, 
outage, disruption, or other issue with 
any of the collective’s applicable 
information technology systems 
(whether or not such issue is within the 
collective’s direct control) the 
occurrence of which the significant 
nonblanket licensee knew or should 
have known at the time, if the 
significant nonblanket licensee attempts 
to contact the collective about the 
problem within 2 business days, 
provides a sworn statement detailing the 
encountered problem to the Copyright 
Office within 5 business days (emailed 
to the Office of the General Counsel at 
USCOGeneralCounsel@copyright.gov), 
and delivers the report of usage to the 
collective within 5 business days after 
receiving written notice from the 
collective that the problem is resolved, 
then neither the mechanical licensing 
collective nor the digital licensee 
coordinator may use the untimely 
delivery of the report of usage as a basis 
to engage in legal enforcement efforts 
under 17 U.S.C. 115(d)(6)(C). In the 
event of a good-faith dispute regarding 
whether a significant nonblanket 
licensee knew or should have known of 
the occurrence of an error, outage, 
disruption, or other issue with any of 
the mechanical licensing collective’s 
applicable information technology 
systems, neither the mechanical 
licensing collective nor the digital 
licensee coordinator may use the 
untimely delivery of the report of usage 
as a basis to engage in legal enforcement 
efforts under 17 U.S.C. 115(d)(6)(C) as 
long as the significant nonblanket 
licensee complies with the requirements 
of this paragraph (g)(3) within a 
reasonable period of time. 


(4) The mechanical licensing 
collective shall provide a significant 
nonblanket licensee with written 
confirmation of receipt no later than 2 
business days after receiving a report of 
usage. 


(h) Certification of monthly reports of 
usage. Each monthly report of usage 
shall be accompanied by: 


(1) The name of the person who is 
signing and certifying the monthly 
report of usage. 


(2) A signature, which in the case of 
a significant nonblanket licensee that is 
a corporation or partnership, shall be 
the signature of a duly authorized 
officer of the corporation or of a partner. 


(3) The date of signature and 
certification. 


(4) If the significant nonblanket 
licensee is a corporation or partnership, 
the title or official position held in the 
partnership or corporation by the person 


who is signing and certifying the 
monthly report of usage. 


(5) One of the following statements: 
(i) Statement one: 
I certify that (1) I am duly authorized to 


sign this monthly report of usage on behalf 
of the significant nonblanket licensee, (2) I 
have examined this monthly report of usage, 
and (3) all statements of fact contained herein 
are true, complete, and correct to the best of 
my knowledge, information, and belief, and 
are made in good faith. 


(ii) Statement two: 
I certify that (1) I am duly authorized to 


sign this monthly report of usage on behalf 
of the significant nonblanket licensee, (2) I 
have prepared or supervised the preparation 
of the data used by the significant nonblanket 
licensee and/or its agent to generate this 
monthly report of usage, (3) such data is true, 
complete, and correct to the best of my 
knowledge, information, and belief, and was 
prepared in good faith, and (4) this monthly 
report of usage was prepared by the 
significant nonblanket licensee and/or its 
agent using processes and internal controls 
that were subject to an examination, during 
the past year, by a licensed certified public 
accountant in accordance with the attestation 
standards established by the American 
Institute of Certified Public Accountants, the 
opinion of whom was that (A) the processes 
generated monthly reports of usage that 
accurately reflect, in all material respects, the 
significant nonblanket licensee’s usage of 
musical works and the royalties applicable 
thereto, and (B) the internal controls relevant 
to the processes used by or on behalf of the 
significant nonblanket licensee to generate 
monthly reports of usage were suitably 
designed and operated effectively during the 
period covered by the monthly reports of 
usage. 


(i) Adjustments. (1) A significant 
nonblanket licensee may adjust one or 
more previously delivered monthly 
reports of usage by delivering to the 
mechanical licensing collective a report 
of adjustment. 


(2) A report of adjustment shall be 
clearly and prominently identified as a 
‘‘Significant Nonblanket Licensee 
Report of Adjustment for Making and 
Distributing Phonorecords.’’ 


(3) A report of adjustment shall 
include a clear statement of the 
following information: 


(i) The previously delivered monthly 
report(s) of usage to which the 
adjustment applies. 


(ii) The specific change(s) to the 
applicable previously delivered 
monthly report(s) of usage. 


(iii) Where applicable, the particular 
sound recordings and uses to which the 
adjustment applies. 


(iv) A description of the reason(s) for 
the adjustment. 


(4) A report of adjustment must be 
certified in the same manner as a 
monthly report of usage under 
paragraph (h) of this section. 
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(j) Clear statements. The information 
required by this section requires 
intelligible, legible, and unambiguous 
statements in the reports of usage, 
without incorporation of facts or 
information contained in other 
documents or records. 


(k) Harmless errors. Errors in the 
delivery or content of a report of usage 
that do not materially affect the 
adequacy of the information required to 
serve the purpose of 17 U.S.C. 115(d) 
shall be deemed harmless, and shall not 
render the report invalid or provide a 
basis for the mechanical licensing 
collective or digital licensee coordinator 
to engage in legal enforcement efforts 
under 17 U.S.C. 115(d)(6)(C). This 
paragraph (k) shall apply only to errors 
made in good faith and without any 
intention to deceive, mislead, or conceal 
relevant information. 


(l) Voluntary agreements with 
mechanical licensing collective to alter 
process. (1) Subject to the provisions of 
17 U.S.C. 115, a significant nonblanket 
licensee and the mechanical licensing 
collective may agree in writing to vary 


or supplement the procedures described 
in this section, including but not limited 
to pursuant to an agreement to 
administer a voluntary license, provided 
that any such change does not 
materially prejudice copyright owners 
owed royalties due under a blanket 
license. The procedures surrounding the 
certification requirements of paragraph 
(h) of this section may not be altered by 
agreement. This paragraph (l)(1) does 
not empower the mechanical licensing 
collective to agree to alter any 
substantive requirements described in 
this section, including but not limited to 
the required royalty payment and 
accounting information and sound 
recording and musical work 
information. 


(2) The mechanical licensing 
collective shall maintain a current, free, 
and publicly accessible online list of all 
agreements made pursuant to paragraph 
(l)(1) of this section that includes the 
name of the significant nonblanket 
licensee (and, if different, the trade or 
consumer-facing brand name(s) of the 
services(s), including any specific 


offering(s), through which the 
significant nonblanket licensee engages 
in covered activities) and the start and 
end dates of the agreement. Any such 
agreement shall be considered a record 
that a copyright owner may access in 
accordance with 17 U.S.C. 
115(d)(3)(M)(ii). Where an agreement 
made pursuant to paragraph (l)(1) of this 
section is made pursuant to an 
agreement to administer a voluntary 
license or any other agreement, only 
those portions that vary or supplement 
the procedures described in this section 
and that pertain to the administration of 
a requesting copyright owner’s musical 
works must be made available to that 
copyright owner. 


Dated: September 3, 2020. 
Maria Strong, 
Acting Register of Copyrights and Director 
of the U.S. Copyright Office. 


Approved by: 


Carla D. Hayden, 
Librarian of Congress. 
[FR Doc. 2020–20077 Filed 9–16–20; 8:45 am] 


BILLING CODE 1410–30–P 
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Andrew J. Pincus argued the cause for intervenors 


Amazon Digital Services LLC, Google LLC, Pandora Media, 


LLC, and Spotify USA Inc.  With him on the briefs were 


Benjamin E. Marks, Gregory Silbert, Aaron J. Curtis, Kenneth 


L. Steinthal, Jeffrey S. Bucholtz, Jason Blake Cunningham, 


Leslie V. Pope, and A. John P. Mancini. 


 


Harold Feld was on the brief for amicus curiae Public 


Knowledge in support of intervenors Amazon Digital Services 


LLC, Google LLC, Pandora Media, LLC, and Spotify USA 


Inc. 


 


Before: HENDERSON, GARLAND, and MILLETT, Circuit 


Judges. 


Opinion for the Court filed by Circuit Judge MILLETT. 


MILLETT, Circuit Judge:  The Copyright Act requires the 


Copyright Royalty Board to undertake, every five years, the 


difficult task of setting the copyright royalty rates for the rights 


to reproduce and distribute musical works.  See 17 U.S.C. 


§ 115 (2012).  These consolidated appeals deal with the royalty 


rates and terms established by the Board for the period 


January 1, 2018 through December 31, 2022.  84 Fed. Reg. 


1918 (Feb. 5, 2019). 


The appellants in this case are (i) four music streaming 


services—Amazon Digital Services LLC, Google LLC, 


Pandora Media, LLC, and Spotify USA Inc. (collectively, 


“Streaming Services”); (ii) the National Music Publishers’ 


Association and the Nashville Songwriters Association 


International (collectively, “Copyright Owners”); and 


(iii) George Johnson, a songwriter proceeding pro se.  They 


disagree on multiple fronts with the Board and with each other.  


As a result, many issues devolved into Goldilocks’ arguments, 
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with the Streaming Services protesting that the rates are too 


high; the Copyright Owners objecting that they are too low; 


and the Copyright Royalty Board saying they are just right. 


Having considered all of those arguments and the 


extensive administrative record, we affirm in part and vacate 


and remand to the Copyright Royalty Board in part because it 


failed to give adequate notice or to sufficiently explain critical 


aspects of its decisionmaking.  Specifically, the Board failed to 


provide adequate notice of the rate structure it adopted, failed 


to explain its rejection of a past settlement agreement as a 


benchmark for rates going forward, and never identified the 


source of its asserted authority to substantively redefine a 


material term after publishing its Initial Determination. 


I 


A 


1 


The Copyright Act, 17 U.S.C. §§ 101 et seq., grants 


copyright owners certain legal rights in their copyrighted 


works.  Those rights include the exclusive authority to 


reproduce, distribute, and perform the copyrighted work, and 


to allow others to do the same.  Id. § 106. 


This case deals with two specific types of copyrightable 


works:  musical works and sound recordings.  A “musical 


work” refers to the notes, lyrics, embedded performance 


directions, and related material composed by the creator of a 


song.  See SoundExchange, Inc. v. Librarian of Congress, 571 


F.3d 1220, 1222 (D.C. Cir. 2009).  Think the Gershwin 


Brothers composing “Embraceable You.”   
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A “sound recording,” on the other hand, is a performing 


artist’s particular recording of a musical work.  See Music 


Choice v. Copyright Royalty Bd., 774 F.3d 1000, 1004 (D.C. 


Cir. 2014); see also 17 U.S.C. § 101; SoundExchange, 571 F.3d 


at 1222.  Think Billie Holiday’s stirring rendition of that jazz 


standard.  BILLIE HOLIDAY, Embraceable You, on BODY AND 


SOUL (Verve Label Group 1957). 


How those copyrighted works get from the songwriters 


into your ears is rather complicated.  For starters, while “almost 


always intermingled in a single song, [the musical work and 


sound recording] copyrights are legally distinct and may be 


owned and licensed separately.”  Recording Indus. Ass’n of 


America, Inc. v. Librarian of Congress, 608 F.3d 861, 863 


(D.C. Cir. 2010). 


So when you stream a particular recording of a song from 


your interactive music streaming service of choice, the service 


must have first obtained permission to disseminate both the 


underlying musical work and the specific sound recording.  


Specifically, such streaming services must acquire licenses to 


make and distribute copies of the sound recording and the 


musical work, 17 U.S.C. § 106(1), (3), as well as to publicly 


perform those copyrighted works, id. § 106(4), (6).  In the 


context of interactive streaming services, the Copyright 


Royalty Board has the authority to set certain royalty rates for 


musical works, but not for sound recordings.1 


 
1 An “interactive service” is defined in Section 114 of the 


Copyright Act as a service that “enables a member of the public to 


receive a transmission of a program specially created for the 


recipient, or on request, a transmission of a particular sound 


recording[.]”  17 U.S.C. § 114(j)(7).  Section 114 creates a 


compulsory licensing scheme for sound recordings, but that license 


does not extend to interactive services.  Id. § 114(d). 
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As relevant here, Section 115 of the Copyright Act creates 


a compulsory license, which is a statutorily conferred authority 


to use certain copyrighted material in a specified manner as a 


matter of law, without the actual consent of the copyright 


holder.  See Independent Producers Group v. Library of 


Congress, 759 F.3d 100, 101 (D.C. Cir. 2014).  The 


Section 115 license allows any person who satisfies certain 


conditions, including the payment of a royalty, to reproduce 


and to distribute phonorecords of a copyrighted musical work.  


17 U.S.C. § 115 (2012).2  This is commonly referred to as the 


“mechanical license.”  84 Fed. Reg. at 1918–1919.  The 


Copyright Act charges the Copyright Royalty Board with 


setting the royalty rates and terms for the mechanical license.  


17 U.S.C. §§ 115, 801(b)(1) (2012).3 


Section 115’s compulsory license, however, does not 


include the right to publicly perform a musical work.  See 17 


U.S.C. § 115 (2012).  Nor does Section 115 create a 


compulsory license for the sound recordings themselves.  See 


id.; Recording Indus., 608 F.3d at 863.  Therefore, interactive 


 
2 The term “phonorecords” refers to “material objects,” such as 


vinyl records, CDs, or other digital storage devices, “in which 


sounds, other than those accompanying a motion picture * * *, are 


fixed * * *, and from which the sounds can be perceived, 


reproduced, or otherwise communicated, either directly or with the 


aid of a machine or device.”  17 U.S.C. § 101. 


3 The Orrin G. Hatch-Bob Goodlatte Music Modernization Act, 


Pub. L. No. 115–264, 132 Stat. 3676 (2018), among other things, 


amended Sections 115 and 801 of the Copyright Act.  While some of 


these changes went into effect immediately, changes in the statutory 


provisions at issue in this case only govern ratemaking proceedings 


commenced after the law’s enactment on October 11, 2018.  So they 


do not apply to this decision of the Copyright Royalty Board.  Pub. 


L. No. 115-264, § 102(c), 132 Stat. at 3722, 3725. 
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streaming services seeking the right to make, distribute, or 


publicly perform a sound recording, and those seeking the right 


to publicly perform a musical work, must negotiate with and 


obtain permission from the appropriate rightsholders.  See 17 


U.S.C. § 106(1), (3), (4), (6). 


2 


The Copyright Royalty Board is an “institutional entity in 


the Library of Congress” that “house[s] the Copyright Royalty 


Judges.”  37 C.F.R. § 301.1.  The three Copyright Royalty 


Judges are responsible for presiding over royalty proceedings 


and for making “determinations and adjustments of reasonable 


terms and rates of royalty payments[.]”  17 U.S.C. § 801(a), 


(b)(1) (2012). 


The Copyright Royalty Board initiates ratemaking 


proceedings every five years to set the royalty rates and terms 


associated with the compulsory mechanical license.  17 U.S.C. 


§ 804(b)(4).  After the commencement of those proceedings, 


the Copyright Act gives interested parties an opportunity first 


to try and settle on the royalty rate.  Id. § 803(b)(3).  If no 


settlement emerges, the Board presides over a contested royalty 


ratemaking proceeding.  See id. § 803.  Any person that the 


Board determines has a “significant interest in the proceeding” 


may participate.  See id. § 803(b)(2)(C). 


At the time the proceedings at issue here were initiated, the 


Copyright Act required that the Board prioritize four objectives 


when developing “reasonable [royalty] rates and terms” for the 


mechanical license.  17 U.S.C. § 115(c)(3)(C) (2012).  Those 


objectives were: 


(A) * * * maximiz[ing] the availability of creative 


works to the public;  
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(B) * * * afford[ing] the copyright owner a fair return 


for his or her creative work and the copyright user a 


fair income under existing economic conditions;  


(C) * * * reflect[ing] the relative roles of the 


copyright owner and the copyright user in the product 


made available to the public with respect to relative 


creative contribution, technological contribution, 


capital investment, cost, risk, and contribution to the 


opening of new markets for creative expression and 


media for their communication;  


(D) * * * minimiz[ing] any disruptive impact on the 


structure of the industries involved and on generally 


prevailing industry practices. 


Id. § 801(b)(1).4  


At the end of the ratemaking proceeding, the Board 


releases its initial determination setting the royalty rates and 


terms for the mechanical license for the licensing period at 


issue.  See 17 U.S.C. § 803(c)(1); id. § 803(c)(2)(B), (E) 


(describing this determination as the Board’s “initial 


determination”).  That determination must be agreed upon by 


at least a majority of the three Copyright Royalty Judges.  See 


id. § 803(a)(3); 37 C.F.R. § 352.1. 


 
4 The Orrin G. Hatch-Bob Goodlatte Music Modernization Act 


eliminated these four requirements for proceedings initiated after 


October 2018.  For future ratemakings, the Board must instead 


“establish rates and terms that most clearly represent the rates and 


terms that would have been negotiated in the marketplace between a 


willing buyer and a willing seller.”  See Pub. L. No. 115-264, 


§ 102(a)(3), 132 Stat. at 3680. 
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Only in “exceptional cases” may the Board grant a 


participant’s request for rehearing after issuance of its initial 


determination.  17 U.S.C. § 803(c)(2)(A).  The Board also 


maintains jurisdiction to “issue an amendment to a written 


determination to correct any technical or clerical errors in the 


determination or to modify the terms, but not the rates, of 


royalty payments in response to unforeseen circumstances that 


would frustrate the proper implementation of such 


determination.”  Id. § 803(c)(4). 


Once the Copyright Royalty Board issues its final 


determination, the Register of Copyrights may review the 


Board’s decision for legal error.  17 U.S.C. § 802(f)(1)(D).  


Within sixty days of the Board issuing its final determination, 


the Librarian of Congress must publish that determination in 


the Federal Register, along with any corrections identified by 


the Register of Copyrights.  See id. §§ 802(f)(1)(D), 803(c)(6). 


B 


The Board’s two prior mechanical license ratemaking 


proceedings provide an important backdrop for understanding 


the disputes at hand. 


In 2006, the Board commenced its first mechanical license 


ratemaking proceeding, which is commonly referred to as 


Phonorecords I.  See 74 Fed. Reg. 4510, 4513–4514 (Jan. 26, 


2009).  The parties in Phonorecords I reached, and the Board 


approved, a settlement setting the royalty rates and terms for 


limited downloads, interactive streaming, and incidental 


phonorecord deliveries.  Id. at 4514–4515.  But the Board still 


had to adjudicate the rates and terms for the mechanical license 


as applied to permanent downloads and physical phonorecords.  


Id. at 4510. 
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Five years later, the Board initiated Phonorecords II, its 


second mechanical license ratemaking proceeding.  78 Fed. 


Reg. 67,938, 67,939 (Nov. 13, 2013).  There, the Board 


approved a settlement that carried forward the rates from 


Phonorecords I and set rates for certain new services 


introduced into the market, such as mixed service bundles and 


purchased content locker services.  Id. at 67,939, 67,942; 84 


Fed. Reg. at 1919; see also 37 C.F.R. § 385.20–.26 (2014).5 


Under both Phonorecords I and II, the applicable royalty 


rates depended on the type of service provided.  The 


Phonorecords II settlement involved ten categories of 


streaming-related offerings, such as standalone portable and 


non-portable subscription services, bundled subscription 


services, free non-subscription/advertisement-supported 


services, and varied locker services.  37 C.F.R. § 385.13(a)(1)–


(5), 385.23(a)(1)–(5) (2014). 


The precise formula for calculating royalties for each 


category differed somewhat, but generally included the same 


four elements: 


First, for each category, the service providers calculated 


the greater of (i) the “revenue prong,” which was a percentage 


of the service provider’s revenue associated with the particular 


offering, and (ii) the “total content cost prong,” which was a 


percentage of the royalties paid by the service provider to 


 
5 Mixed service bundles involve packaging a streaming music 


service with other products or services, like Amazon Prime, and 


offering them as a single product.  See 37 C.F.R. § 385.2 (2019); 37 


C.F.R. § 385.21 (2014).  Purchased content locker services allow a 


customer to stream a previously purchased song from a digital 


storage locker.  See 37 C.F.R. § 385.2 (2019); 37 C.F.R. § 385.21 


(2014). 
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sound recording copyright holders.  37 C.F.R. § 385.12(b)(1), 


385.13(a)–(c), 385.22(b), 385.23(a)–(b) (2014).  The 


percentages used to calculate the total content cost prong varied 


depending on the type of product offered.  See id. § 385.13(b)–


(c), 385.23(a).  And for certain categories (such as the 


standalone non-portable subscription categories and the 


standalone portable subscription category), the total content 


cost prong was capped, while for others (such as the bundled 


subscription and the free non-subscription/advertisement-


supported categories) it was not.  Compare id. § 385.13(a)(1)–


(3), with id. § 385.13(a)(4)–(5). 


Second, for each type of offering, the service provider 


would subtract from the greater of the revenue and total content 


cost prongs the royalties it had already paid for the right to 


publicly perform musical works through that offering.  See 37 


C.F.R. § 385.12(b)(2), 385.22(b)(2) (2014). 


Third, the service provider would calculate the minimum 


mechanical license payment, also known as the mechanical 


floor, for each category of offering.  See 37 C.F.R. § 385.13, 


385.23 (2014).  The mechanical floor was usually determined 


by multiplying the number of subscribers-per-month by a 


specific monetary value.  A few categories (such as the free 


non-subscription/advertisement-supported services category) 


did not have a mechanical floor at all.  Compare id. 


§ 385.13(a)(1)–(4), with id. § 385.13(a)(5). 


Fourth, the service provider was required to pay, for each 


type of service offered, a royalty that was the greater of the 


amount calculated in step two or the mechanical floor 


calculated in step three.  37 C.F.R. § 385.12(b)(3) (2014). 
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C 


This brings us to the case at hand.  On January 5, 2016, the 


Board initiated proceedings to determine the appropriate 


mechanical license royalty rates and terms for the January 1, 


2018 to December 31, 2022 period.  81 Fed. Reg. 255 (Jan. 5, 


2016).  The parties reached a settlement of the mechanical 


license royalty rates and terms for physical phonorecords, 


permanent digital downloads, and ringtones, which we will 


refer to as the Subpart A settlement.  84 Fed. Reg. at 1920.  On 


March 28, 2017, the Copyright Royalty Board adopted this 


partial settlement, over the objections of only George Johnson.  


Id. 


The parties were unable to agree, though, on the 


mechanical license rates and terms for the remaining 


interactive streaming offerings.  As a result, the Board was 


tasked with adjudicating those rates and terms through 


adversarial proceedings. 


1 


The parties offered an array of competing proposals 


leading up to the five-week evidentiary hearing.  See 84 Fed. 


Reg. at 1920, 1923–1925. 


Prior to the hearing, each of the Streaming Services 


advanced a somewhat different plan.  See 84 Fed. Reg. at 1923.  


All four broadly sought to maintain the Phonorecords II rate 


structure, but proposed to either lower or eliminate the 


mechanical floor.  Id. 


The Copyright Owners, for their part, proposed a unitary 


rate structure for all interactive streaming and limited 
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downloads.  84 Fed. Reg. at 1924, 1930–1931.6  Under their 


proposed royalty scheme, streaming services would pay the 


greater of (i) a per-play fee or (ii) a per-subscriber fee.  Id.  


They also argued that the Board should continue applying the 


mechanical floor, but should modify the rate structure so that 


mechanical license royalties are no longer offset by the 


payment of performance royalties.  Id. 


Finally, songwriter George Johnson proposed that all 


interactive streaming services be required to include a “Buy 


Button” that allowed customers listening to a song to 


voluntarily buy or purchase a song as a permanent paid digital 


download.  84 Fed. Reg. at 1924.  He further proposed that 


between 80% and 84% of the proceeds from these purchases 


be divided evenly between the owners of the musical work and 


the owners of the sound recording.  Id. 


After the evidentiary hearing had concluded and the 


evidentiary record closed, Google proffered an amended 


proposal that urged the Board to uncap the total content cost 


for all categories of offerings in conjunction with lowered 


royalty rates.  84 Fed. Reg. at 1924, 1930. 


2 


On January 27, 2018, the Copyright Royalty Board issued 


its Initial Determination regarding the appropriate royalties and 


terms for the 2018-2022 mechanical license.  84 Fed. Reg. at 


1918.  Two of the three Copyright Royalty Judges, Chief Judge 


 
6 A “limited download” is a download that is only available for 


a limited period of time or that can only be played a limited number 


of times.  See 37 C.F.R. § 385.11 (2014); 37 C.F.R. § 385.11 (2013); 


see also 37 C.F.R. § 385.2 (2019). 
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Barnett and Judge Feder, approved the determination.  Judge 


Strickler dissented. 


The Initial Determination retained the “All-In” feature that 


allows interactive streaming services to deduct performance 


royalties and retained the mechanical floor.  J.A. 758–760.  The 


Board explained that it retained the mechanical floor because 


it “appropriately balances the [streaming service providers’] 


need for the predictability of an All-In rate with publishers’ and 


songwriters’ need for a failsafe to ensure that mechanical 


royalties will not vanish[.]”  J.A. 760. 


The Board, however, abandoned its prior use of different 


formulas and percentages to calculate the total content cost 


prong for different categories of offerings.  Instead, it adopted 


a single, uncapped total content cost rate that applied to all 


categories of offerings. 


By pegging the mechanical license royalties to an 


uncapped total content cost prong, the Board sought to ensure 


that owners of musical works copyrights were neither 


undercompensated relative to sound recording rightsholders, 


nor harmed by the interactive streaming services’ revenue 


deferral strategies (such as student and family discount 


programs).  Recall that the total content cost prong is calculated 


by taking a percentage of sound recording royalties.  Therefore, 


as sound recording royalties increase, the mechanical license 


royalties generally will also increase, even if the interactive 


streaming services’ revenue is low as a result of their revenue 


deferral strategies (such as discounted student plans). 


The Board acknowledged that the sound recordings market 


is a complementary oligopoly and that the sound recording 


copyright holders can wield their considerable market power to 


extract excessive royalties.  It also recognized that its new 
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structure could increase the mechanical license royalties paid 


by streaming service providers without necessarily altering the 


sound recording copyright owners’ ability to extract excessive 


profits. 


But the Board predicted that the sound recording copyright 


owners’ royalty rates would naturally decline in the course of 


their negotiations with interactive streaming services.  This is 


so, the Board surmised, because the sound recording copyright 


owners would likely accept lower rates to “ensure[] the 


continued survival and growth of the music streaming 


industry.”  J.A. 797.  In other words, the only backstop 


identified by the Board majority was the prospect that sound 


recording copyright owners would want the existing interactive 


streaming services to survive rather than (for example) 


preferring to replace them with their own in-house streaming 


services.  J.A. 798. 


Having adopted an overarching rate formula for 


calculating royalty payments, the Board next considered the 


specific rates to apply within that structure.  In setting the rates, 


the Board relied primarily on what are known as “Shapley 


Analyses” provided by the parties’ experts.  J.A. 797–799.  The 


Shapley methodology is a game theory model that seeks to 


assign to each market player the average marginal value that 


the player contributes to the market.  J.A. 786.  This 


methodology first determines the costs that each player should 


recover, then divides the “surplus” among the players in 


proportion to the value of their contributions to the worth of the 


hypothetical bargain that would be struck.  J.A. 786. 


Drawing from the parties’ competing Shapley Analyses, 


the Board decided to increase the mechanical license royalty 


rates paid by interactive streaming services.  However, rather 


than adopt any one expert’s analysis wholesale, the Board drew 







16 


 


from multiple studies to construct a range of reasonableness for 


the royalty rates. 


That process yielded a zone of reasonableness between 


19.3% and 33.6% for the total content cost prong, and between 


11.8% and 18.3% for the revenue prong.  J.A. 799.  Based on 


“the totality of the evidence presented[,]” the Board settled on 


26.2% as the total content cost rate and 15.1% as the revenue 


rate.  J.A. 799.  Those rates were to be phased in gradually over 


five years.  J.A. 812. 


In so ruling, the Board rejected the alternative proposals 


advanced by George Johnson.  The Board concluded that it did 


not have the authority (in setting rates and terms) to require the 


streaming services to include a “buy button” alongside their 


offerings, and that there was no evidence in the record to 


support allocating 80 to 84 percent of the revenue created from 


such a button to the various copyright owners.  J.A. 738–739. 


The Board also found that the mechanical license royalty 


rates should be set at zero in certain circumstances where user 


streams of copyrighted works produced no revenue for the 


streaming services.  Namely, the rate was zeroed out for 


situations where the interactive streaming services provide 


(i) limited free trials to users (hoping to entice them into 


springing for a paid account); (ii) promotional plays of songs 


distributed freely by record companies for periods of time; and 


(iii) purchased content locker services where an individual who 


has already purchased a song may stream it from a digital 


locker at no additional revenue for the Streaming Services.  In 


those limited circumstances, where the interactive streaming 


services draw no revenue from the play of copyrighted 


material, the Board found that they need “not pay mechanical 


musical works royalties.”  J.A. 801.  At the same time, the 


Board disallowed any “deduct[ion] [of] the costs of those 
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service offerings from service revenue, for purposes of 


calculating royalties payable on a percent of service revenue.”  


J.A. 801. 


Finally, the Board defined several terms that would govern 


licenses during the mechanical license royalty rate period, two 


of which are relevant here. 


First, the Board defined how “Service Revenue” would be 


calculated when interactive streaming services bundle their 


service with other subscription offerings.  The Board defined 


“Service Revenue” in that context to be (i) the price paid by the 


consumer for the entire bundle, minus (ii) “the standalone 


published price for [consumers] for each of the [non-music 


streaming] component(s) of the Bundle,” (iii) provided that, if 


there is no published price for the standalone components, then 


the service providers “shall use the average standalone 


published price for [consumers] for the most closely 


comparable product or service in the U.S. or, if more than one 


comparable exists, the average of standalone prices for 


comparables.”  J.A. 826–827. 


Second, the Board concluded that, in setting the 


mechanical floor, student and family plans should be counted 


differently for purposes of computing the number of 


subscribers to a streaming service.  Reflecting how the 


interactive streaming services generally priced those plans 


relative to their standard subscription offerings, the Board 


deemed “Family Plans” to be the equivalent of 1.5 subscribers 


and “Student Accounts” to be the equivalent of 0.5 subscribers.  


See J.A. 817, 831.7 


 
7 The Board states that it is adopting Spotify’s proposal, which 


would treat family plans as 1.5 subscribers.  The Board then adds that 
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Copyright Royalty Judge Strickler dissented from the 


Initial Determination.  Among other things, he objected to the 


Board’s adoption of a rate structure that “was only proposed 


after the hearing, when the record had already been closed.”  


J.A. 834–835.  Judge Strickler further reasoned that uncapping 


the total content cost prong could imperil the existence of the 


interactive streaming services.  Specifically, the sound 


recording copyright owners “may decide to keep their rates 


high despite the increase in mechanical rates,” or they may 


simply create their own “in-house” streaming services and 


refuse to contract with the existing interactive streaming 


services at all.  J.A. 837. 


3 


The Streaming Services moved for rehearing of the Initial 


Determination by the Board.  See 17 U.S.C. § 803(c)(2)(A) 


(authorizing the Board, “in exceptional cases, upon motion of 


a participant in a proceeding[,] * * * [to] order a rehearing, 


after” issuing an Initial Determination, “on such matters as the 


[Board] determine[s] to be appropriate”).  The Streaming 


Services’ motion was limited to fixing clerical errors and 


clarifying existing ambiguities in the proposed regulatory 


terms appended to the Initial Determination. 


The Copyright Owners, for their part, disclaimed any 


intent to seek rehearing, but moved for “clarification or 


correction” of certain regulatory terms “to conform them to 


what appears to be the intent of the [Initial] Determination.”  


J.A. 103 (formatting modified).  They purported to bring their 


motion under the Board’s general regulations governing 


 
these plans will be counted as “one subscriber[.]”  J.A. 817.  That 


appears to be a typographical error.  See J.A. 817, 831. 
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motions.  See 37 C.F.R. § 303.3–.4 (formerly codified at 37 


C.F.R. § 350.3–.4).   


The Copyright Owners’ clarification motion argued, 


among other things, that the definition of Service Revenue as 


applied to bundled offering should be reworked.  They argued 


that defining the revenue as the total price of the bundle, minus 


the standalone published prices for the non-streaming offerings 


in the bundle, undervalued the revenue created by the 


streaming offerings.  To illustrate, the Copyright Owners 


(quoting a different Board ruling) reasoned that, “[i]f a vendor 


offered an ice cream cone * * * for $1.00, but offered two ice 


cream cones for $1.06, it would be absurd to conclude that the 


true market price of an ice cream cone is the incremental six 


cents.”  J.A. 114 (quoting 81 Fed. Reg. 26,316, 26,382 (May 2, 


2016)). 


So instead, the Copyright Owners proposed that “Service 


Revenue” from bundled offerings be defined as “the standalone 


price of the [streaming] offering (or comparables).”  They 


added that, in their view, that new definition would be “more 


consistent with the [Board’s] reasoning” in the Initial 


Determination.  J.A. 115. 


The Streaming Services objected to the Copyright 


Owners’ styling of their motion as something other than a 


motion for rehearing, describing it as an attempt “to skirt the 


standard governing motions for rehearing—a standard that the 


Copyright Owners have not even attempted to meet.”  


J.A. 1251 (internal quotation marks omitted).  The Streaming 


Services also objected that the Copyright Owners had not 


previously proposed a definition of “Service Revenue” from 


bundled offerings, and that their “late-proposed” definition was 


unsupported by the record.  J.A. 1266 (internal quotation marks 


omitted). 
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In October 2018, the Board issued an order “granting in 


part and denying in part motions for rehearing.”  J.A. 1250–


1271 (formatting modified).  The order concluded that neither 


party had met the “exceptional standard for granting rehearing 


motions.”  J.A. 1251 (stating that the moving parties had failed 


to present “even a prima facie case for rehearing under the 


applicable standard”).  The Board explained that it nevertheless 


found it “appropriate * * * to resolve the issues that the parties 


ha[d] raised[.]”  J.A. 1251.  The Board added that, to the extent 


such resolution “could be considered a rehearing under 17 


U.S.C. § 803(c)(2),” it “resolve[d] [the] motions on the papers 


without oral argument.”  J.A. 1251. 


Regarding the definition of “Service Revenue” for bundled 


offerings, the Board noted that “[n]either party presented 


evidence adequate to support  the approach it advocates” in its 


post-determination filing.  J.A. 1266.  (A curious statement 


since the Streaming Services were simply defending the 


Board’s chosen method.)  Noting that the Streaming Services 


were “the party in possession of the relevant information,” the 


Board concluded that they “bore the burden of providing 


evidence that might mitigate the * * * problem inherent in 


bundling.”  J.A. 1266–1267 (internal quotation marks omitted).  


Because the Streaming Services had failed that task, the Board, 


“by default,” ruled that it “must adopt an approach to valuing 


bundled revenue that is in line with what the Copyright Owners 


have proposed.”  J.A. 1267 (formatting modified).  As a result, 


the Board discarded the formula in the Initial Determination 


and ruled, instead, that streaming service providers “will use 


their own standalone price (or comparable) for the music 


component (not to exceed the value of the entire bundle) when 


allocating bundled revenue.”  J.A. 1267. 
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4 


On November 5, 2018, the Board issued its Final 


Determination.  84 Fed. Reg. at 1963.  Three months later, after 


review by the Register of Copyrights, a partially redacted 


version of the Final Determination was published in the Federal 


Register.  Id. at 1918–2036. 


The Board’s Final Determination closely tracked the 


Initial Determination.  It adopted the same rate structure and 


rate percentages set forth in the earlier rulemaking.  


Specifically, the Board retained the mechanical floor, but 


uncapped the total content cost prong for all categories of 


offerings.  See 84 Fed. Reg. at 1934–1935.  And it stood by its 


decision to phase in over five years, for all categories, a 15.1% 


revenue rate and a 26.2%  total content cost rate.  Id. at 1960.  


The Board also maintained the counting of family plans as the 


equivalent of 1.5 subscribers and student accounts as the 


equivalent of 0.5 subscribers when calculating the mechanical 


floor.  Id. at 1962.   


As relevant here, the Final Determination deviated from 


the Initial Determination in one key respect.  Consistent with 


the Board’s order at the rehearing stage, the Final 


Determination redefined “Service Revenue” from bundled 


offerings as the lesser of (i) the revenue of the bundle, and 


(ii) the aggregate of standalone prices for the licensed music 


products included in the bundle.  84 Fed. Reg. at 2034. 


The Final Determination made the new rates and terms 


effective from January 1, 2018 through December 31, 2022.  84 


Fed. Reg. at 1918.  That was the same effective period 


proposed by the Board in its notice of the ratemaking 


proceeding in January 2016 and adopted by each participant in 


its Proposed Findings of Fact and Proposed Conclusions of 
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Law.  Id. (noting that 17 U.S.C. § 115(c)(3) (2012) permits the 


parties to agree to an effective rate period); see 17 U.S.C. 


§ 803(d)(2)(B) (permitting the same). 


The Streaming Services, the Copyright Owners, and 


George Johnson timely appealed the Board’s Final 


Determination.  This court consolidated those appeals. 


II 


We have jurisdiction to review the Board’s Final 


Determination under 17 U.S.C. § 803(d)(1).  In conducting our 


review, we apply the same standards set forth in the 


Administrative Procedure Act.  Id. § 803(d)(3) (cross-


referencing 5 U.S.C. § 706).  That means that we will set aside 


the Final Determination “only if it is arbitrary, capricious, an 


abuse of discretion, or otherwise not in accordance with law, or 


if the facts relied upon by the agency have no basis in the 


record.”  Independent Producers Group v. Librarian of 


Congress, 792 F.3d 132, 136 (D.C. Cir. 2015) (internal 


quotation marks omitted). 


III 


The Streaming Services, Copyright Owners, and George 


Johnson challenge numerous aspects of the Copyright Royalty 


Board’s Final Determination.  First, the Streaming Services 


argue that the Board’s decision impermissibly applies 


retroactively.  Second, the Streaming Services challenge the 


Board’s rate structure and the specific rates applicable under 


that structure.  Third, the Streaming Services and the Copyright 


Owners each object to the Board’s definition of certain terms.  


Finally, George Johnson challenges the Board’s acceptance of 


the Subpart A settlement, as well as its adoption of the final 


rate structure. 







23 


 


We reject the Streaming Services’ retroactivity objection 


and the challenges brought by the Copyright Owners and 


George Johnson.  But we agree with the Streaming Services 


that the Board failed to provide adequate notice of the final rate 


structure, failed to reasonably explain its  rejection of the 


Phonorecords II settlement as a benchmark, and failed to 


identify under what authority it substantively redefined a term 


after publishing its Initial Determination.  For those reasons, 


we vacate and remand the Final Determination for further 


proceedings consistent with this opinion. 


A 


The Streaming Services argue that the Board overshot its 


regulatory authority by giving its royalty rates and terms 


retroactive effect.  Streaming Services Br. 63–69.8  Because 


there is nothing retroactive about the Board’s rate 


determination, that challenge fails. 


Section 115(c)(3)(C) of Title 17 provides that the Board’s 


proceedings: 


[S]hall determine reasonable rates and terms of 


royalty payments * * * during the period beginning 


with the effective date of such rates and terms, but not 


earlier than January 1 of the second year following the 


year in which the petition requesting the proceeding is 


filed, and ending on the effective date of successor 


rates and terms, or such other period as the parties may 


agree. 


 
8 Spotify has not joined this argument.  Streaming Services 


Reply Br. 31 n.13.  So for purposes of the retroactivity portion of this 


opinion only, the “Streaming Services” appellation excludes Spotify. 
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17 U.S.C. § 115(c)(3)(C) (2012).  Section 803(d)(2)(B) 


provides consistent (and more detailed) guidance regarding the 


effective dates of rates and terms.  It provides in relevant part: 


In cases where rates and terms have not, prior to the 


inception of an activity, been established for that 


particular activity under the relevant license, such 


rates and terms shall be retroactive to the inception of 


activity under the relevant license covered by such 


rates and terms.  In other cases where rates and terms 


do not expire on a specified date, successor rates and 


terms shall take effect on the first day of the second 


month that begins after the publication of the 


determination of the [Board] in the Federal Register, 


except as otherwise provided * * * by the [Board], or 


as agreed by the participants in [the] proceeding that 


would be bound by the rates and terms. 


17 U.S.C. § 803(d)(2)(B). 


That is all a long way of saying that when, as here, prior 


royalty rates do not have a predetermined end date, 


Section 803(d)(2)(B) establishes a default effective date for 


new rates of “the first day of the second month that begins after 


the publication of the [Final Determination] of the [Board] in 


the Federal Register[.]”  17 U.S.C. § 803(d)(2)(B). 


But both Sections 803 and 115 expressly authorize the 


participants in a ratemaking proceeding to agree to a different 


effective date for new rates and terms and allow the Board to 


adopt the participants agreed-upon effective dates.  See 17 


U.S.C. § 115(c)(3)(C) (2012) (effective date can be “such other 


period as the parties may agree”); 17 U.S.C. § 803(d)(2)(B) 


(effective date can be the date “as agreed by the participants in 
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[the] proceeding that would be bound by the rates and terms”).  


That is exactly what happened here. 


In its Final Determination, the Board made its new rates 


“effective during the rate period January 1, 2018, through 


December 31, 2022[.]”  84 Fed. Reg. at 1918.  That effective 


date was not the default date of April 1, 2019 (that is, the first 


day of the second month that began after publication of the 


Final Determination in the Federal Register on February 5, 


2019).  See 17 U.S.C. § 803(d)(2)(B); 84 Fed. Reg. at 1918. 


Instead, the Board selected that effective date because it 


was the parties’ long-agreed-upon start date.  84 Fed. Reg. at 


1918; see id. (noting that 17 U.S.C. § 115(c)(3) (2012) permits 


the parties to agree to an effective rate period); see also 17 


U.S.C. § 803(d)(2)(B) (permitting the same).  As evidence, the 


Board pointed out that:  (i) it had proposed that effective rate 


period in its January 2016 notice of the ratemaking proceeding; 


(ii) the docket for the ratemaking proceeding had consistently 


included that same effective rate period; and (iii) “each party 


included in its Proposed Findings of Fact and Proposed 


Conclusions of Law a designation of” that same rate period, 


including specifically the January 1, 2018 effective date.  84 


Fed. Reg. at 1918 (emphasis added).9 


 
9 While Section 803(d)(2)(B) also permits the Board itself to 


“otherwise provide[]” for an effective rate period, the Board never 


mentioned that authority in its Final Determination as a basis for its 


actions.  So while the Board now attempts to claim that authority, we 


may not sustain its action on that late-breaking, extra-record ground.  


See, e.g., Department of Homeland Security v. Regents of the Univ. 


of Cal., 140 S. Ct. 1891, 1907 (2020) (“It is a foundational principle 


of administrative law that judicial review of agency action is limited 
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The Streaming Services argue that the Board’s adoption of 


the rate period starting on January 1, 2018 was unlawful for 


two sets of reasons.  Neither is persuasive. 


1 


To start, the Streaming Services argue that they never 


actually agreed to an effective rate period of January 1, 2018 


through December 31, 2022.  The record says otherwise. 


The Streaming Services do not dispute the Board’s 


statement in the Final Determination that “each party included 


in its Proposed Findings of Fact and Proposed Conclusions of 


Law a designation of the rate period as January 1, 2018, 


through December 31, 2022.”  84 Fed. Reg. at 1918.  Nor could 


they.  The Streaming Services’ filings throughout the course of 


the ratemaking proceeding, not just their own proposed rates 


and terms, consistently used that January 1, 2018 effective date.  


See, e.g., J.A. 50 (“Amazon * * * proposes the following rates 


and terms for making and distributing phonorecords under the 


statutory license provided by 17 U.S.C. § 115 during the period 


January 1, 2018 through December 31, 2022); see also J.A. 42, 


44, 46, 48, 51, 55, 651–652, 670, 682, 710. 


In the face of those express endorsements of the January 1, 


2018 start date, all the Streaming Services can point to is a 


single sentence in their nearly six-hundred-page, post-trial 


reply brief.  Streaming Services Br. 68–69 (citing J.A. 711). 


That was too little, too late.  For starters, this court 


“generally will not consider an argument that was not raised 


before the agency at the time appropriate under its practice.”  


 
to the grounds that the agency invoked when it took the action.”) 


(internal quotation marks omitted). 
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BNSF Ry. Co. v. Surface Transp. Bd., 453 F.3d 473, 479 (D.C. 


Cir. 2006) (internal quotation marks omitted).  It is doubtful 


that a reply brief is the appropriate time or place to disavow an 


agreement reaffirmed repeatedly during the course of 


ratemaking proceedings.  See 37 C.F.R. § 351.14(b) (“A party 


waives any objection to a provision in the determination unless 


the provision conflicts with a proposed finding of fact or 


conclusion of law filed by the party.”). 


On top of that, the meaning of the cited sentence in the 


Streaming Services’ reply brief is not even clear.  The reply 


brief, in fact, states that “January 1, 2018 would be a proper 


effective date for rates to be determined in this proceeding[.]”  


J.A. 711. 


The sentence then goes on to “note” the Streaming 


Services’ assumption that operation of that agreed-upon date 


presupposes a November 2017 publication of the Board’s final 


determination because that would make the effective date 


coincide with the statutory default rule.  J.A. 711 (“[T]he 


Services note that while January 1, 2018 would be a proper 


effective date for rates to be determined in this proceeding, it 


will actually be the effective date only if the Judges publish 


their determination in the Federal Register in November of 


2017.  See 17 U.S.C. § 803(d)(2)(B) (noting that ‘successor 


rates and terms shall take effect on the first day of the second 


month that begins after the publication of the determination of 


the Copyright Royalty Judges in the Federal Register’ and that 


‘the rates and terms, to the extent applicable, shall remain in 


effect until such successor rates and terms become 


effective.’).”). 


Nothing in that passing comment argues or analyzes the 


parties’ independent authority to agree to an effective period 


different from the default start date.  Nor does it indicate that 
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the Streaming Services’ longstanding agreement with the 


prospectively announced rate period is now suddenly 


contingent on publication by a certain date—a publication date 


that would render the agreed-upon date redundant of the 


statute’s default effective date. 


Critically, months later when the Initial Determination 


included the same effective dates, J.A. 725, which was 


published after those effective dates began, the Streaming 


Services made no objection to those dates or otherwise 


communicated that they were withdrawing their prior 


agreement with the January 1, 2018 start date. 


The Board, in short, was well within its rights to take the 


Streaming Services (and the other parties) at their word as to 


the long-recognized and oft-repeated agreement to a January 1, 


2018 effective date. 


2 


The Streaming Services argue, in the alternative, that 


Section 803(d)(2)(B)’s language allowing an agreed-upon start 


date does not apply if enforcing that agreement would give the 


rates and terms retroactive effect.  They point out that the 


Copyright Act mandates the retroactive effect of new rates only 


in limited circumstances.  For example, the first sentence of 


Section 803(d)(2)(B) requires that new rates be retroactive 


“where rates and terms have not, prior to the inception of any 


activity, been established for that particular activity under the 


relevant license[.]”  17 U.S.C. § 803(d)(2)(B).  


Section 803(d)(2)(A) similarly requires retroactive rates if the 


prior rates have a fixed expiration date that predates the 


Board’s determination of new rates.  17 U.S.C. § 803(d)(2)(A).  


Neither provision applies here because (i) prior rates existed 


for the relevant activities by virtue of the Phonorecords II 
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settlement, and (ii) those rates did not have a fixed expiration 


date.  Streaming Services Reply Br. 31. 


As the Streaming Services’ argument goes, because the 


Copyright Act mandates retroactive effect of rates only in 


specified circumstances, the statute’s general grant of authority 


to the Board (in other cases) to adopt an effective date to which 


the parties agreed does not include the ability to adopt agreed-


upon rates that would have retroactive effect.  Streaming 


Services Reply Br. 31.  Especially because “a statutory grant of 


legislative rulemaking authority will not * * * be understood to 


encompass the power to promulgate retroactive rules unless 


that power is conveyed by Congress in express terms.”  


Streaming Services Br. 63 (quoting Bowen v. Georgetown 


Univ. Hosp., 488 U.S. 204, 208 (1988)). 


The Streaming Services also point to the Register of 


Copyrights’ prior statement that “[n]either the [Board] nor the 


participants [in a rate setting proceeding] have the power to 


engage in retroactive rate setting” for successor rates and terms.  


74 Fed. Reg. 4537, 4542 (Jan. 26, 2009) (setting aside Board’s 


adoption of retroactive rate setting).  The Board, they stress, is 


bound to follow “prior determinations and interpretations 


of * * * the Register of Copyrights[.]”  17 U.S.C. § 803(a)(1); 


Independent Producers Group, 792 F.3d at 137 & n.3. 


Those are thoughtful arguments.  But they do nothing to 


advance the ball for the Streaming Services.  Even assuming 


without deciding that Section 803(d)(2)(B) does not authorize 


agreed-upon “retroactive” rate setting, that is not at all what the 


Board and the participants did here. 


Recall that the Board announced in January 2016 that this 


rate setting proceeding was “to determine reasonable rates and 


terms for making and distributing phonorecords for the period 
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beginning January 1, 2018, and ending December 31, 2022.”  


81 Fed. Reg. at 255–256.  All participants and the Board then 


consistently repeated that prospective effective date as they 


wound their way through the ratemaking proceeding.  See, e.g., 


J.A. 42, 44, 46, 48, 50 51, 55, 651–652, 670, 682, 710.  The 


start date, in other words, was set prospectively, not 


retroactively.  The Streaming Services signed off.  It is as 


simple as that. 


Of course, the Board’s Final Determination was not 


published in the Federal Register until February 5, 2019, which 


was more than a year after the effective rate period actually 


began on January 1, 2018.  But given the Board’s prospective 


announcement of the effective rate period in 2016 and the 


parties’ continuous agreement over the ensuing years to those 


dates, what was done here is a far cry from retroactive rate 


setting.  It bears no resemblance to cases like Bowen, where the 


Secretary of Health and Human Services published in February 


1984 a proposal to reissue an invalidated wage-index rule and, 


without advance notice to the affected parties, made it 


“retroactive to July 1, 1981.”  488 U.S. at 207; see also 


Landgraf v. USI Film Products, 511 U.S. 244, 272 (1994) 


(describing Bowen as “a paradigmatic case of retroactivity in 


which a federal agency sought to recoup, under cost limit 


regulations issued in 1984, funds that had been paid to hospitals 


for services rendered earlier”). 


Relying on our decision in Treasure State Resources 


Industry Association v. EPA, 805 F.3d 300, 305 (D.C. Cir. 


2015), the Streaming Services argue that the Board’s Final 


Determination applied the new rates and terms retroactively 


because it attached “new legal consequences to [transactions] 


completed before its enactment.”  Streaming Services Reply 


Br. 32 (quoting Treasure State, 805 F.3d at 305).   
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While it is undoubtedly quite relevant in deciding whether 


provisions are retroactive to determine whether they attach new 


legal consequences to events completed before their enactment, 


that “is far from the end of the story.”  Treasure State, 805 F.3d 


at 305.  A provision “does not operate retrospectively merely 


because it is applied in a case arising from conduct antedating 


[its] enactment.”  Id. (formatting modified; quoting Landgraf, 


511 U.S. at 269–270).  Instead, considerations of “fair notice, 


reasonable reliance, and settled expectations” of the parties 


also carry weight.  Id. (internal quotation marks omitted). 


None of those considerations put the Board’s 


determination in the retroactive camp.  When the Board 


announced in 2016 that it would be conducting a rate-setting 


proceeding to set different rates and terms for January 1, 2018 


through December 31, 2022, it gave the Streaming Services 


“ample public notice of the impending change in” rates, and—


at minimum—signaled “the prospect of” different rates starting 


on January 1, 2018, Treasure State, 805 F.3d at 306 (emphasis 


added); see Columbia Gas Transmission Corp. v. FERC, 895 


F.2d 791, 796–797 (D.C. Cir. 1990) (Agency rates are not 


“retroactive” where the agency “itself places parties on 


notice * * * that the rates they will be paying are subject to 


retroactive adjustment at a later date.”).   


The Board’s issuance of its Initial Determination in 


January 2018—within weeks of the agreed-upon January 1, 


2018 effective date—provided still more and quite precise 


notice of the rates that were intended to govern.  Add in the 


parties’ repeated confirmation of that effective rate period 


throughout the entire proceedings, long before the rate period 


began, and the record leaves no ground for labeling that long-


forewarned effective rate period an exercise in retroactive 


ratemaking.  Nor have the Streaming Services explained how, 


given that enduring agreement, they had any reasonable 
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reliance interest in continuing the old rates into the period that 


everyone had stipulated all along would be governed by the 


new rates. 


For the same reasons, the Streaming Services’ citation to a 


prior determination of the Librarian of Congress fails.  See 74 


Fed. Reg. at 4542.  The referenced rate-setting proceeding did 


not involve, as here, a prospective announcement of the 


effective rate period.  See 71 Fed. Reg. 1453, 1453–1454 (Jan. 


9, 2006) (Board’s notice announcing ratemaking proceeding 


that does not include a proposed effective date). 


In sum, Section 803(d)(2)(B) authorized the Board to do 


what it did here:  Prospectively announce and stick with an 


effective rate period to which the parties had repeatedly and 


expressly agreed in writing throughout the proceedings.  That 


the final rule was not published in the Federal Register until a 


year later does not amount to retroactive rate setting that either 


surprised the Streaming Services (who had long agreed to the 


pre-established start date) or disrupted any reasonable reliance 


interests. 


B 


The Copyright Royalty Board’s Final Determination 


adopted a rate structure for computing the mechanical license 


that uncapped the total content cost prong for every category of 


streaming service offered, while simultaneously increasing 


both the total content cost and revenue rates.  With no cap in 


place, the Board’s decision removed the only structural 


limitation on how high the total content cost (which is pegged 


to unregulated sound recording royalties) can climb. 


The Streaming Services argue that, in adopting that rate 


structure, (i) the Board violated their procedural right to fair 
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notice by choosing a structure that was not advanced by any 


party; and (ii) the Board’s decision both to uncap the total 


content cost prong and to increase the percentages used to 


calculate the revenue prong and total content cost prongs were 


arbitrary and capricious. 


The Streaming Services are correct that the Board failed to 


provide adequate notice of the drastically modified rate 


structure it ultimately adopted.  We also hold that the Board did 


not provide a reasoned explanation for its refusal to treat the 


Phonorecords II settlement as a benchmark when setting the 


total content cost and revenue rates.  For those reasons, we 


vacate and remand the Board’s adopted rate structure and 


percentages for further proceedings consistent with this 


opinion. 


1 


An agency “setting a matter for hearing [must] provide 


parties with adequate notice of the issues that [will] be 


considered, and ultimately resolved, at that hearing.”  


Wallaesa v. Federal Aviation Admin., 824 F.3d 1071, 1083 


(D.C. Cir. 2016) (quoting Public Serv. Comm’n of Ky. v. 


FERC, 397 F.3d 1004, 1012 (D.C. Cir. 2005)).  This ensures 


that agencies provide a fair process in which each party is able 


“to present [its] case or defense * * *, to submit rebuttal 


evidence, and to conduct such cross-examination as may be 


required for a full and true disclosure of the facts” that bear on 


the agency’s decision and choices.  See 5 U.S.C. § 556(d). 


While the Streaming Services knew, at the 50,000-foot 


level, that the Board would be deciding the royalty rates and 


terms to govern the mechanical license, they had no fair notice 


that the Copyright Royalty Board would take the dramatic step 


of uncapping the total content cost prong for every category of 
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service offering, let alone pair that with significant increases in 


the total content cost and revenue prongs.  As a result, the 


Streaming Services argue, they “had no notice or opportunity 


to present evidence” about that rate structure because “no party 


advocated [it] during or before the hearing.”  Streaming 


Services Br. 26–27. 


We agree.  There is no dispute that before and throughout 


the evidentiary hearing, no party had proposed or even hinted 


at the structure the Board ultimately adopted—an uncapped 


total cost content prong combined with significantly increased 


rates.  See Streaming Services Br. 17; Board Br. 43–44; 


Copyright Owners Intervenor Br. 10–11; see also Oral Arg. 


Tr. 55:7–60:19, 68:21–69:5, 75:4–13.  And the Board, itself, 


offered no hint of such a dramatic change in course from prior 


decisions.  So the Streaming Services had no notice that they 


needed to defend against and create a record addressing such a 


significant, and significantly adverse, overhaul of the 


mechanical license royalty scheme. 


This is no mere formality.  Interested parties’ ability to 


provide evidence and argument bearing on the essential 


components and contours of the Board’s ultimate decision not 


only protects the parties’ interests, it also helps ensure that the 


Board’s ultimate decision is well-reasoned and grounded in 


substantial evidence.  See Settling Devotional Claimants v. 


Copyright Royalty Bd., 797 F.3d 1106, 1121 (D.C. Cir. 2015) 


(The lack of record support for the Copyright Royalty Board’s 


approach was “ma[de] * * * worse” by the fact that the 


approach was “first presented in the * * * determination and 


not advanced by any participant.”) (quoting Intercollegiate 


Broad. Sys., Inc. v. Copyright Royalty Bd., 571 F.3d 69, 87 


(D.C. Cir. 2009)).  That vetting by the parties did not occur here 


because the Streaming Services were procedurally blindsided. 
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That is not to say that the Board is strictly limited to 


choosing from among the proposals set forth by the parties.  


Agencies have the authority to modify proposals set forth by 


the parties, or to suggest models of their own.  See 


SoundExchange, Inc. v. Copyright Royalty Bd., 904 F.3d 41, 


50–51, 57 (D.C. Cir. 2018) (upholding Copyright Royalty 


Board’s decision to modify a party’s proposed rates in light of 


its interpretation of Section 114 of the Copyright Act); 


Association of American Publishers, Inc. v. Governors of 


USPS, 485 F.2d 768, 773 (D.C. Cir. 1973).  Some degree of 


deviation and combination is permissible. 


But the ultimate proposal adopted by the Board has to be 


within a reasonable range of contemplated outcomes.  Here it 


was not.   


The Board’s decision went far beyond modifying or 


piecing together a rate structure, the economic and policy 


consequences of which had already been explored and 


developed by the parties in the record.  Instead, the Board’s 


decision deviated substantially and unforeseeably from the 


parties’ pre-hearing proposals, the arguments made at the 


evidentiary hearing, and the preexisting rate structures.  The 


end result was a rate structure that could significantly increase 


costs for the Streaming Services, and that eliminated the prior 


structural protection that braced the streaming services against 


unregulated increases in sound recording royalties.  If the 


Board wanted to implement such an extreme change in the rate 


structure, it was duty bound to give a heads up to the parties. 


The Copyright Owners argue that the Streaming Services 


nevertheless had adequate notice because they received “notice 


of every component of the Board’s final structure[.]”  


Copyright Owners Intervenor Br. 10.  In particular, the final 


rate structure adopted by the Board for all categories was 
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virtually identical to the rate structure for the single “bundled 


subscriptions” category prior to Phonorecords III, see 37 


C.F.R. § 385.13(a)(4) (2013), which Amazon’s filings below 


proposed to maintain to that limited extent, J.A. 66–67. 


But the fact that some of the Streaming Services’ proposals 


contemplated continued use of an uncapped total content cost 


prong for a small number of preexisting categories does not 


mean they anticipated that the Board would uncap the total 


content cost prong across the board.  That is quite different.  


Prior to issuance of the Final Determination, the vast majority 


of the categories of offerings were capped.  See Oral Arg. Tr. 


57:7–23 (Board explaining that, previously, only two out of ten 


categories were uncapped). 


Uncapping the total content cost prong across all 


categories leaves the Streaming Services exposed to potentially 


large hikes in the mechanical license royalties they must pay.  


That is because the total content cost prong is calculated by 


taking a percentage of the royalties paid to sound recording 


rightsholders.  See 84 Fed. Reg. at 1963 n.165 (Strickler 


Dissent).  As the Board acknowledges, sound recording 


rightsholders have considerable market power vis-à-vis 


interactive streaming service providers, and they have 


leveraged that power to extract excessive royalties.  See Id. at 


1934 n.75 (“[T]he [interactive streaming] services 


are * * *exposed to the labels’ market power.  Record 


companies could, if they so chose, put th[ose] [s]ervices out of 


business entirely.”); id. at 1952–1953 (explaining that, by 


virtue of their oligopoly power, the sound recording copyright 


holders have extracted “inflated” royalties relative to what the 


Shapley Analyses would predict).  By eliminating any cap on 


the total content cost prongs, the Final Determination yokes the 


mechanical license royalties to the sound recording 


rightsholders’ unchecked market power. 
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Worse still, the Board not only stripped away the total 


content cost caps, but also significantly hiked both the revenue 


rate and the total content cost rates the streaming services 


would have to pay.  The Final Determination increased the 


revenue rate by 44% relative to the preexisting rates—that is, 


from 10.5% (for most but not all categories) to 15.1%.  See 84 


Fed. Reg. at 1960.10  The Board also raised the total content 


cost rate to 26.2%.  Id. at 1954, 1960.  That rate previously fell 


between approximately 17% and 22%.  See 37 C.F.R. 


§ 385.13(b)–(c), 385.23(a) (2014).  Therefore, the Streaming 


Services were not only deprived of the opportunity to voice 


their objections to a completely uncapped total content cost 


prong, they were also given no opportunity to address the 


interplay between that rate structure and the increased revenue 


and total content cost rates. 


In defense of the Board’s decision, the Copyright Owners 


point to Google’s post-hearing proposal that advocated for a 


rate structure that included a completely uncapped total content 


cost prong.  J.A. 678–679, 699 (Google’s Amended Proposed 


Finding of Fact).  There are two problems with that argument. 


First, Google conditioned its proposed adoption of an 


uncapped total content cost prong on the simultaneous adoption 


of much lower rates than those adopted by the Board.  J.A. 483 


(Google confirming that its amended proposed rate structure 


“works but only with” the specific rates it proposed); see also 


84 Fed. Reg. at 1981 (Google’s Amended Proposal advanced a 


“10.5% of net service revenue [rate] and an uncapped 15[%] 


 
10 Some of the categories had slightly higher revenue rates.  See 


37 C.F.R. § 385.23(a)(1), (2), (4), (5) (2014).  The Board, however, 


generally treats 10.5% as the “prevailing headline rate[.]”  84 Fed. 


Reg. at 1952; see id. at 1960 (describing the new revenue rate as a 


44% increase over the “current headline rate”). 
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[total content cost] component.”).  Google specifically warned 


that pairing the uncapped structure with higher rates would be 


intolerable.  J.A. 483.   


Second, Google’s package was proposed for the very first 


time after the evidentiary record was closed.  84 Fed. Reg. at 


1935 n.79.  So the other parties never had a chance to submit 


evidence regarding the problems with Google’s proposal, let 


alone the viability of the Board’s pairing of uncapped total 


content costs with significantly increased total content cost and 


revenue rates. 


In sum, because the Copyright Royalty Board failed to 


provide fair notice of the rate structure it adopted, that aspect 


of its decision must be vacated and remanded for further 


proceedings.  If the Board wishes to pursue its novel rate 


structure, it will need to reopen the evidentiary record. 


2 


The Streaming Services separately challenge the uncapped 


rate structure as arbitrary and capricious.  In particular, they 


argue that the rate structure formulated by the Copyright 


Royalty Board failed to account for the sound recordings 


rightsholders’ market power.  Streaming Services Br. 28–32, 


34.  They also object that the Board failed to provide a 


“satisfactory explanation,” or root in substantial evidence, its 


conclusion that an increase in mechanical license royalties 


would lead to a decrease in sound recording royalties.  


Streaming Services Br. 33–36. 


Because we have vacated the rate structure devised by the 


Board for lack of notice, we need not address these arguments.  


Should the Board on remand provide notice that it is again 
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contemplating such a scheme, the Streaming Services can 


present their concerns to the Board in the first instance. 


3 


Apart from their challenges to the uncapped rate structure, 


the Streaming Services separately leveled objections to the 


particular percentages adopted by the Copyright Royalty Board 


to calculate the revenue and total content cost prongs.  


Specifically, the Streaming Services object to the Board’s 


reliance on conclusions drawn from multiple different expert 


analyses and its rejection of the Phonorecords II and Subpart A 


settlements as rate benchmarks.  They further argue that the 


Board’s conclusions with respect to the four statutory 


objectives were unreasoned and unsupported by substantial 


evidence.   


Our “[r]eview of administratively determined rates is 


‘particularly deferential’ because of their ‘highly technical’ 


nature.”  Intercollegiate Broad. Sys. v. Copyright Royalty Bd., 


574 F.3d 748, 755 (D.C. Cir. 2009) (quoting East Ky. Power 


Coop. v. FERC, 489 F.3d 1299, 1306 (D.C. Cir. 2007)).  Taken 


in that light, the Streaming Services’ first argument fails, but 


the second succeeds.  The third argument is largely bound up 


in the remand and therefore, with one exception, will not be 


resolved here. 


a 


The Streaming Services’ first contention is that it was 


arbitrary and capricious for the Board to rely on information 


drawn from different expert analyses in calculating the 


mechanical royalty rates.  Streaming Services Br. 38–39.  In 


their view, the Board’s approach was “virtually identical” to 


the arbitrary approach struck down in Settling Devotional 







40 


 


Claimants because it involved “taking some numbers from 


discredited methodologies and others from methodologies” 


that the Board “otherwise refused to consider.”  Streaming 


Services Br. 43 (formatting modified). 


This case looks nothing like Settling Devotional 


Claimants.  In that case, two parties each claimed a right to the 


royalties associated with devotional programming.  Settling 


Devotional Claimants, 797 F.3d at 1111.  But neither party 


presented competent evidence of how the devotional 


programming royalties should be divided between them.  So 


the Board rejected both parties’ methodologies in total.  Id. at 


1113.  That left the Board with no reliable evidence at all of 


how to allocate the devotional programming royalties.  So the 


Board chose to split the difference.  For two of the years at 


issue, the Board picked the one royalty allocation number 


where the parties’ (already rejected) proposed ranges happened 


to coincide.  Id. at 1114.  For the other two years, the Board 


simply averaged the values selected for the first two years.  Id. 


This court reversed, explaining that “simply picking a 


number out of [a] flawed and otherwise-rejected proposal just 


because it happened to roughly coincide with the lowest bound 


proposed by [an opposing party] falls beyond the bounds of 


reasoned decisionmaking.”  Settling Devotional Claimants, 


797 F.3d at 1120.  Even worse, for two of the years, the Board 


simply “split the difference of the allocations from the two 


other years” without any evidentiary support or rationale for 


that decision.  Id. at 1121. 


Unlike in Settling Devotional Claimants, the Board here 


did not split the difference between analyses that it had already 


rejected as fatally flawed.  Rather, the Board found the analyses 


upon which it relied informative and accurate in the relied-


upon parts, even if imperfect in other respects.  In particular, 
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based on analyses submitted by Spotify’s expert, Leslie Marx, 


and the Copyright Owners’ experts, Richard Watt and Joshua 


Gans, the Board found that the Phonorecords II mechanical 


license royalties were too low and that the sound recording 


rightsholders were extracting more than their fair share of 


royalties.  84 Fed. Reg. at 1951–1954.  The Board then 


carefully analyzed the competing testimony and drew from it 


rates that were grounded in the record and supported by 


reasoned analysis.  See Association of American Publishers, 


485 F.2d at 773 (“[T]he rough splitting of a difference between 


two fairly but not wholly satisfactory rate calculations is a 


familiar permissible technique,” since a ratemaking entity 


“may fashion its own adjustments within reasonable limits.”). 


All three expert analyses “were broadly consistent insofar 


as they all found that the ratio of sound recording to musical 


works royalty rates should decline,” 84 Fed. Reg. at 1951–


1952, because sound recording royalties were too high relative 


to the musical works royalties.  Watt explained that this 


phenomenon was at least partially explained by the fact that 


mechanical license royalties were “significantly below the 


predicted fair rate.”  Id. at 1952.  That gap had empowered 


sound recording rightsholders to extract that surplus amount in 


their negotiations with the interactive streaming services.  Id. 


To select the specific revenue rate that would respond to 


that problem, the Board began by determining the total percent 


of the interactive streaming services’ revenue that should be 


paid out in royalties to the sound recording rightsholders and 


the musical works rightsholders collectively.  To that end, the 


Board treated Marx’s upper estimate of the percent of total 


revenue that interactive streaming services should pay in 


royalties as the lower bound for the Board’s range.  84 Fed. 


Reg. at 1954.  The Board took this approach because it found, 


based on Watt’s testimony, that Marx’s analysis understated 
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the fair allocation of surplus to the copyright owners by 


overstating the streaming services’ costs and understating their 


revenue.  Id. at 1953–1954.  Substantial evidence supports that 


judgment.   


The Board then took the lower bound of Watt’s estimate 


of the percentage of revenue that should be paid out in royalties 


and treated that value as the upper bound for the Board’s 


purposes.  84 Fed. Reg. at 1954.  The Board explained that it 


did so because Watt’s royalty figures “were presented as 


rebuttal testimony” to Marx’s testimony, so Marx had no 


opportunity to respond to them.  Id.  Therefore, the Board took 


the conservative approach of “viewing [Watt’s] lowest 


figure * * * as an upper bound[.]”  Id.  That type of weighing 


of evidence and decision to proceed cautiously is well within 


the Board’s discretion. 


The Board proceeded to calculate the zone of 


reasonableness for the revenue rate by applying the ratios of 


sound recording royalties to musical works royalties from 


Gans’ and Marx’s analyses to the Board’s upper and lower 


bounds for the percent of revenue that should be paid out in 


total royalties.  84 Fed. Reg. at 1954. 


The Board ultimately settled on the revenue rate of 15.1% 


“based on the highest value of overall royalties predicted by 


Professor Marx’s model and the ratio of sound recording to 


musical work royalties determined by * * * Gans’s analysis.”  


84 Fed. Reg. at 1959–1960.  Gans’ analysis sought to estimate 


an appropriate per-subscriber or per-play mechanical license 


royalty rate.  Id. at 1951.  This involved estimating the ratio of 


sound recording royalties to musical works royalties in an 


unconstrained market.  Id. at 1950. 
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The Streaming Services argue that the Board acted 


arbitrarily by relying on the ratio Gans derived even though it 


“explicitly rejected [Gans’ model] as unreliable[.]”  Streaming 


Services Br. 43 (emphasis in original).  That is not what 


happened. 


The Board rejected Gans’ per-subscriber and per-play 


royalty proposals, but not because of any infirmity in his 


analysis of the ratio of sound recording royalties to musical 


works.  The Board just found that Gans’ reliance on another 


expert’s unsound per-play sound recording rate fatal to his 


proposed per-subscriber and per-play mechanical royalty rates.  


84 Fed. Reg. at 1951.  When it came to the expert evidence on 


which the Board chose to rely—the “ratio of sound recording 


to musical work royalties that * * * Gans derived from his 


analysis”—the Board specifically found that aspect of Gans’ 


analysis to be reasonable and “informative.”  Id. (formatting 


modified); id. (Board finds reasonable Gans’ equal value 


assumption and his reliance on Goldman Sachs’ profit 


projections).  That type of line-drawing and reasoned weighing 


of the evidence falls squarely within the Board’s wheelhouse 


as an expert administrative agency.11 


 
11 The Streaming Services also argue that the Board arbitrarily, 


and without explanation, selected the midpoint of the zone of 


reasonableness as the revenue rate.  Streaming Services Br. 43.  That 


misunderstands the Board’s decision.  The Board explained that the 


revenue rate is “based on the highest value of overall royalties 


predicted by Professor Marx’s model and the ratio of sound 


recording to musical work royalties determined by * * * Gans’s 


analysis.”  84 Fed. Reg. at 1959.  That value happens to coincide with 


the midpoint of the revenue rate’s zone of reasonableness.  See id. at 


1954.  That is not the same as arbitrarily choosing to split the baby 


between two equally invalid numbers, as occurred in Settling 


Devotional Claimants, 797 F.3d at 1120. 
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b 


The Streaming Services argue, secondly, that the Board 


arbitrarily rejected two potential rate benchmarks—the Subpart 


A settlement and the Phonorecords II settlement—without 


adequate explanation. 


The Subpart A settlement governs the royalty rates and 


terms for physical phonorecords, permanent digital downloads, 


and ringtones.  82 Fed. Reg. 15,297, 15,297–15,299 (March 28, 


2017); see also 84 Fed. Reg. at 1920.  The Board’s decision 


selected higher revenue rates for the disputed streaming service 


categories than the Subpart A settlement imposed on the three 


uncontested categories.  Compare J.A. 1407–1410, with 84 


Fed. Reg. at 1960.  The Streaming Services contend that the 


Board failed to explain that differential. 


Not so.  The Board addressed that difference quite directly, 


explaining that there is “less access value in the sale of a 


download or a CD, compared to the access value of a 


subscription to a streaming service[.]”  84 Fed. Reg. at 1946.  


For that reason, the Board reasonably treated the Part A 


settlement rates as, “at best,” a floor below which the disputed 


categories rates should not fall.  Id. 


In their reply brief, the Streaming Services argue that 


increased access value from streaming services is exclusively 


attributable to the streaming service providers’ efforts and so 


does not justify the payment of higher royalties to copyright 


holders.  Services Reply 23–24.  But “an argument first made 


in a reply brief is forfeited.”  Bartko v. SEC, 845 F.3d 1217, 


1224 n.7 (D.C. Cir. 2017). 


The Streaming Services next argue that the Board failed to 


keep its promise to “incorporate” the rates from the Subpart A 
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settlement “into the development of a zone of reasonableness 


of royalty rates within the rate structure adopted[.]”  84 Fed. 


Reg. at 1947.  But the Board stayed true to its word by adopting 


a zone of reasonableness that was higher than the revenue rate 


set forth in that settlement.  See id. at 1954 (establishing the 


zone of reasonableness for the revenue prong); see also id. at 


1946. 


The Board’s treatment of the Phonorecords II settlement, 


though, is muddled. 


In rejecting that settlement as a possible benchmark, the 


Board faulted the Streaming Services for failing to explain why 


the parties to the Phonorecords II settlement agreed to the rates 


in that settlement.  84 Fed. Reg. at 1944 (Board noting the 


absence of evidence regarding the parties’ negotiations leading 


up to the adoption of the settlement).  The Board also rejected 


the notion that the Streaming Services’ reliance on the 


continuation of the Phonorecords II rates alone justified the use 


of that settlement as a relevant benchmark.  Id. 


But nowhere does the Final Determination explain why 


evidence of the parties’ subjective intent in negotiating the 


Phonorecords II settlement is a prerequisite to its adoption as a 


benchmark. 


On appeal, the Board changes tack and argues that its 


rejection of the Phonorecords II settlement was reasonable 


because “[t]he weight of the evidence * * * showed that the 


prior rates had been set far too low, thus negating the usefulness 


of the prior settlement as a benchmark.”  Board Br. 64.  The 


Board further suggests that it reasonably rejected this 


benchmark because it was “outdated[.]”  Board Br. 65. 
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Those arguments by counsel are nowhere to be found in 


the Final Determination’s discussion of the appropriateness of 


the Phonorecords II settlement as a potential benchmark.  So 


we cannot rely on them to sustain that decision.  Council for 


Urological Interests v. Burwell, 790 F.3d 212, 222 (D.C. Cir. 


2015) (Court “must judge the propriety of agency action solely 


by the grounds invoked by the agency.”) (formatting modified) 


(quoting SEC v. Chenery Corp., 332 U.S. 194, 196 (1947)). 


The Copyright Owners, for their part, attempt to defend 


the Board’s rejection of the Phonorecords II settlement based 


on the lack of evidence of subjective intent.  They argue that 


the subjective intent of the parties to the Phonorecords II 


settlement is relevant because it “would have revealed whether 


the agreed-upon rates were based on economic realities or 


instead were driven by other considerations.”  Copyright 


Owners Intervenor Br. 28 (Copyright Owners arguing that 


“streaming was of no economic significance” when the 


Phonorecords II settlement was adopted, and that they agreed 


to the settlement to avoid “the distraction of litigating” the 


issue) (formatting modified).  Perhaps.  But the Copyright 


Owners’ post hoc explanation cannot make up for the Board’s 


failure to adequately explain itself in the Final Determination.  


See Chenery, 332 U.S. at 196. 


Because we cannot discern the basis on which the Board 


rejected the Phonorecords II rates as a benchmark in its 


analysis, that issue is remanded to the Board for a reasoned 


analysis. 


c 


Finally, the Streaming Services argue that the Copyright 


Royalty Board’s determinations failed to adequately consider 


the four statutory objectives.   
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Recall that Section 801(b)(1) required the Board’s 


decision to advance four competing priorities:  (A) maximizing 


the availability of creative works, (B) affording copyright 


owners a fair return and copyright users a fair income, 


(C) reflecting the relative roles of the copyright owners and 


users in making music available to the public, and 


(D) minimizing any disruption on the “structure of the 


industries involved and on generally prevailing industry 


practices.”  17 U.S.C. § 801(b)(1) (2012). 


Beginning with factor A, the Streaming Services argue that 


no substantial evidence supports the Board’s conclusion that an 


increase in the royalty rates for mechanical licenses was 


necessary “to ensure the continued viability of songwriting as 


a profession.”  Streaming Services Br. 51–52 (quoting 84 Fed. 


Reg. at 1958).  That is incorrect. 


The Board found that there was “ample, uncontroverted 


testimony that songwriters have seen a marked decline in 


mechanical royalty income over the past two decades,” making 


it “increasingly difficult for non-performing songwriters * * * 


to earn a living practicing their craft.”  84 Fed. Reg. at 1957.  


The Board found that “this decline has led to fewer 


songwriters” and that, “[i]f this trend continues, the availability 


of quality songs will inevitably decrease.”  Id. 


The Streaming Services respond that the question whether 


declining mechanical license royalties have made it harder for 


professional songwriters to make a living was, in fact, 


controverted.  Streaming Services Br. 52.  They point to 


testimony by Nashville Songwriters Association International 


Executive Director Bart Herbison.  But that testimony suggests 


only that streaming may not be the sole cause of the reduction 


in songwriters’ mechanical license income, while 


acknowledging that streaming is at least a “complicating 
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factor.”  J.A. 456–457 (“I’m not blaming the loss of 


songwriters on streaming.  It is a complicating factor.  What 


I’m saying * * * is streaming doesn’t pay enough as radio goes 


away, and there [are] no more record sales to allow songwriters 


to earn a living.”); see J.A. 454–455 (Herbison admitting that 


mechanical license income had decreased before the rise of 


music streaming, but stating that the problem worsened after 


streaming became popular). 


The Streaming Services also contend that there was “no 


evidence in the record that songwriters as a group have 


diminished their supply of musical works to the public.”  


Streaming Services Br. 51–52 (quoting 84 Fed. Reg. at 1957).  


They point to record evidence indicating that the membership 


and musical works repertoires of two performance-rights 


organizations—the American Society of Composers, Authors 


and Publishers and Broadcast Music, Inc.—have grown in 


recent years.  See J.A. 1426–1428. 


But an increase in repertoires is not the same as the 


creation of new songs.  In fact, the Streaming Services’ own 


expert, Mark Zmijewski, testified that he could not tell whether 


the increases were mostly the result of new songs being written 


or simply the result of those organizations acquiring the rights 


to preexisting songs.  J.A. 1361–1362. 


Nor do the organizations’ increasing memberships 


necessarily signify an increase in the number of songwriters in 


the industry.  Those associations’ members are not limited to 


songwriters, and anybody who owns (alone or jointly) the 


rights to a song—including, for example, a songwriter’s 


multiple heirs—can register as a member of a performance-


rights organization.  J.A. 475. 
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To be supported by substantial evidence, the Board’s 


decision did not have to be irrefutable.  See Biestek v. Berryhill, 


139 S. Ct. 1148, 1154 (2019).  It just had to reflect a reasonable 


reading of the record.  Id. (defining substantial evidence as 


“such relevant evidence as a reasonable mind might accept as 


adequate to support a conclusion”) (internal quotation marks 


omitted).  The Board met that test here. 


Turning to statutory factors B and C, the Streaming 


Services argue that the Board failed to consider whether 


interactive streaming services would receive fair revenue under 


the rates and rate structure it adopted.  Streaming Services 


Br. 50.  They specifically contend that, under the Board’s 


approach, streaming services will keep less revenue than they 


should.  Streaming Services Br. 50–51.  That is because, as the 


Board recognized, 84 Fed. Reg. at 1952–1953, the sound 


recordings rightsholders are currently extracting more than 


their fair share of profits.  Streaming Services Br. 50. 


As for factor D, the Streaming Services argue that the 


Board failed to account for the possibility that the new rate 


structure and heightened rate would eventually result in the 


elimination of “all existing providers of interactive streaming 


services” and result in “their substitution with vertically 


integrated [music] providers[.]”  Streaming Services Br. 49. 


The question whether the Board adequately addressed 


factors B through D is bound up with the Board’s analysis of 


sound recording rightsholders’ likely responses to the new rate 


structure.  See 84 Fed. Reg. at 1953 (Board stating that there is 


“no basis to assume that record companies will head for the 


exits” and create their own streaming services rather than lower 


their royalty rates in response to the new mechanical license 


rates and rate structure).  This argument, in turn, is intertwined 


with the nature of the rate structure ultimately imposed by the 
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Board.  Because we vacate and remand the Final Determination 


in part for lack of notice to the parties with respect to the final 


rate structure, we need not at this juncture address whether the 


Board adequately considered these remaining factors. 


C 


The Streaming Services and the Copyright Owners each 


found something to dislike in the Board’s definitions of certain 


important terms.  The Streaming Services object to the Board’s 


late-in-the-game reformulation of how “Service Revenue” for 


bundled offerings was to be calculated.  And the Copyright 


Owners object to the Board’s method for counting the number 


of subscribers attributable to student and family subscription 


plans for interactive streaming services.  We agree with the 


Streaming Services but find no merit to the Copyright Owners’ 


protest. 


1 


The Streaming Services challenge both the legal authority 


and the substantive soundness of the Board’s decision, after it 


had already issued its Initial Determination, to reformulate the 


definition of “Service Revenue” for bundled offerings.  


Because the Board failed to explain the legal authority for its 


late-breaking rewrite, we vacate and remand that aspect of the 


decision.   


In its Initial Determination, the Board directed that the 


revenue from streaming services that are included in bundled 


offerings would generally be measured by the value remaining 


after subtracting the prices attributable to the other products in 


the bundle.  When the Copyright Owners objected to the 


substance of that definition in their motion for “clarification,” 


the Board adopted an entirely new definition of Service 
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Revenue for bundled offerings.  J.A. 1267.  This new definition 


generally measured the value of the streaming component of a 


bundle as the standalone price of the streaming component.  


J.A. 1267. 


The problem is that the Board has completely failed to 


explain under what authority it was able to materially rework 


that definition so late in the game. 


Section 803(c)(2) of Title 17 deals explicitly with 


“Rehearings” by the Board after it issues an Initial 


Determination.  17 U.S.C. § 803(c)(2).  That Section provides 


that the Board “may, in exceptional cases, upon motion of a 


participant[,] * * * order a rehearing, after the [Initial 


Determination] is issued * * *, on such matters as the [Board] 


determine[s] to be appropriate.”  Id. § 803(c)(2)(A). 


Section 803(c)(4) of Title 17, which is entitled 


“Continuing Jurisdiction,” separately authorizes the Board to 


sua sponte “issue an amendment to a written determination to 


correct any technical or clerical errors in the determination or 


to modify the terms, but not the rates, of royalty payments in 


response to unforeseen circumstances that would frustrate the 


proper implementation of such determination.”  17 U.S.C. 


§ 803(c)(4).  Any amendments must “be set forth in a written 


addendum to the determination that shall be distributed to the 


participants of the proceeding and shall be published in the 


Federal Register.”  Id.; see also id. § 803(c)(6) (requiring the 


Librarian of Congress to make public corrections in the same 


manner as determinations). 


So Section 803 identifies three ways in which the Board 


can revise Initial Determinations.  It can (i) order rehearing “in 


exceptional cases” in response to a party’s motion, 17 U.S.C. 


§ 803(c)(2)(A); (ii) correct “technical or clerical errors,” id. 
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§ 803(c)(4); and (iii) “modify the terms, but not the rates” of a 


royalty payment, “in response to unforeseen circumstances that 


would frustrate the proper implementation of [the] 


determination,” id.  The Board’s rollout of an entirely new 


manner for calculating the streaming service revenue from 


bundled offerings fit none of those categories. 


The Board’s material revision of the “Service Revenue” 


definition for bundled offerings does not fall within the Board’s 


rehearing authority under Section 803(c)(2)(A).  We have that 


on no less an authority than the Board itself, which was explicit 


that it “did not treat the [Copyright Owners’] motion[]” to have 


the definition changed “as [a] motion[] for rehearing under 17 


U.S.C. § 803(c)(2).”  84 Fed. Reg. at 1918 n.2.  That is because 


the Copyright Owners’ motion did not “request[] a literal 


rehearing of evidence or legal argument.”  Id.  Nor could they 


have because, as the Board found, the Copyright Owners’ 


motion did “not meet [the] exceptional standard for granting 


rehearing motions” under Section 803(c)(2).  J.A. 1251 (Board 


explaining that the Copyright Owners “failed to make even a 


prima facie case for rehearing under the [rehearing] standard”). 


In a volte-face, the Board now defends its decision as an 


exercise of its rehearing authority.  Oral Arg. Tr. 63:8; see 


Board Br. 74–75.  No dice.  It is well-trod ground at this point 


in our opinion that we may sustain agency action only for the 


reasons invoked by the agency at the time it took the challenged 


action.  See Department of Homeland Security v. Regents of the 


Univ. of Cal., 140 S. Ct. 1891, 1909 (2020) (rejecting an 


agency’s attempt to rely in court on “impermissible post hoc 


rationalizations” to defend the legality of its action); Federal 


Power Comm’n v. Texaco, Inc., 417 U.S. 380, 397 (1974) (“We 


cannot accept appellate counsel’s post hoc rationalizations for 


agency action; for an agency’s order must be upheld, if at all, 


on the same basis articulated in the order by the agency itself.”) 
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(formatting modified); Grand Canyon Air Tour Coal. v. 


Federal Aviation Admin., 154 F.3d 455, 469 (D.C. Cir. 1998) 


(Administrative Procedure Act review confines courts to “the 


regulatory rationale actually offered by the agency during the 


development of the regulation, and not the post-hoc 


rationalizations of its lawyers.”) (citing cases).  An equally 


forceful corollary is that we cannot sustain action on grounds 


that the agency itself specifically disavowed. 


To be sure, the Board’s order added that, “[t]o the extent 


the [Board’s] actions could be considered a rehearing under 17 


U.S.C. § 803(c)(2), the [Board] further resolve[s] [the] 


motion[] on the papers without oral argument.”  J.A. 1251.  


One thing is clear from that passive-voice phrasing:  Whoever 


it is that might be “consider[ing]” the decision a “rehearing,” it 


is not the Board.  Although the Board can advance 


justifications for its decisions in the alternative, it cannot 


maintain in the same order both that the statutory rehearing 


standard has not been satisfied and (in the alternative) that the 


order could be considered as granting a rehearing.  So that 


passing comment by the Board offers no legal justification for 


treating the Copyright Owners’ request as a successful motion 


for rehearing. 


Neither was the Board’s new definition of Service 


Revenue for bundled offerings an exercise of its authority 


under Section 803(c)(4) to “correct any technical or clerical 


errors in the determination[.]”  17 U.S.C. § 803(c)(4).  The 


Board does not even try to squeeze its substantive rewrite of 


the Service Revenue definition into that category.  Quite the 


opposite, the Board admits that the new definition “represent[s] 


a departure” from the definition in the Initial Determination, 


and was a substantive swap designed to “mitigate” the alleged 


“problem” of the original definition leaving the interactive 


streaming service providers free to “obscure royalty-based 
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streaming revenue by offering product bundles that include 


music service offerings with other goods and services[.]”  


Board Br. 67–68 (internal quotation marks omitted).  To that 


same point, the order itself labels the initial and new definitions 


“diametrically-opposed approaches to valuing bundled 


revenues.”  J.A. 1266.  Nothing technical or clerical about that. 


Nor did the Board’s order purport to “modify the 


terms * * * in response to unforeseen circumstances that would 


frustrate the proper implementation of [the Initial] 


[D]etermination.”  17 U.S.C. § 803(c)(4).  The order never 


mentions Section 803(c)(4) or unforeseen circumstances as the 


basis for revamping the Service Revenue definition.  As the 


Board agrees, its briefing to this court also did not explain what 


unforeseen circumstances permitted the term to be modified.  


See Oral Arg. Tr. 65:15–17 (Board agreeing it “did not 


specifically focus on unforeseen circumstances” in its briefing 


defending the revision).   


Come oral argument, the Board attempted to explain that 


“the unforeseen circumstances would be that [it] [initially 


adopted] a [definition] that was not supported by the record, 


and that was in fact substantively unreasonable and would 


frustrate the proper implementation of their [determination].”  


Oral Arg. Tr. 61:20–24.  It is hard to see how the need to 


ground the original definition in the record was an unforeseen 


circumstance.  That is Administrative Law 101.  See also 17 


U.S.C. § 803(c)(3) (“A determination of the [Board] shall be 


supported by the written record[.]”).  Anyhow, by this point, it 


should go without saying that we may not sustain the Board’s 


action based on its attorney’s theorizing at oral argument.  See 


Regents, 140 S. Ct. at 1906–1909. 


Brushing off the absence of any statutory authority for its 


action, the Board claims the inherent authority sua sponte to 
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make any “appropriate” substantive, J.A. 1251, or 


“fundamental” changes after the Initial Determination, Oral 


Arg. Tr. 62:20, that it believes serve “the interests of enhancing 


the clarity and administrability of the regulatory terms 


accompanying the [Final Determination].”  J.A. 1251.  To that 


end, the Final Determination explains that it treated the 


Copyright Owners’ request as a general motion under its 


regulations.  84 Fed. Reg. at 1918; see 37 C.F.R. § 303.4 (“A 


motion * * * must, at a minimum, state concisely the specific 


relief the party seeks from the [Board], and the legal, factual, 


and evidentiary basis for granting that relief[.]”) (formerly 


codified at § 350.4). 


Granted, the Board has “considerable freedom to 


determine its own procedures.”  SoundExchange, 904 F.3d at 


61.  But that flexibility must be exercised within the lines 


drawn by the authorizing statute.  Congress’s decision to limit 


rehearing to “exceptional cases,” and to confine other post hoc 


amendments to cases involving “technical or clerical errors,” 


would be a nullity if the Board also had plenary authority to 


revise its determinations whenever it thought appropriate.  The 


Board nowhere in its order or the Final Determination explains 


the source of its power to make “fundamental” changes under 


the authorizing statute, Oral Arg. Tr. 62:18–63:6, any time it 


deems such changes “appropriate,” J.A. 1251, even after the 


Initial Determination.  The Board’s decision said nothing of the 


sort, and prior Board decisions are silent on that topic.  And at 


oral argument, the Board was equivocal.  See Oral Arg. 


Tr. 63:4–11 (Q:  “Is that an inherent power, or is that what 


you’re putting under [Section 803(c)]?  A:  “I mean, I think it’s 


both, right?  Sometimes it will fall under the 


[Section 803](c)(4) [authority], and sometimes it will fall under 


the [Section 803](c)(2) rehearing power.  And I don’t think it’s 


necessary for this Court to address which one it is because I 







56 


 


think it could properly be understood as both.”) (formatting 


modified). 


Vacillating gestures to uninvoked authority will not do.  


We must vacate the Final Determination’s bundled offering 


Service Revenue definition and remand for the Board either to 


provide “a fuller explanation of the agency’s reasoning at the 


time of the agency action[,]” or to take “new agency action” 


accompanied by the appropriate procedures.  Regents, 140 S. 


Ct. at 1908 (formatting modified). 


Because the Board failed to identify any legal authority for 


adopting the new Service Revenue definition, we have no 


occasion to address the Streaming Services’ separate argument 


that the definition was arbitrary, capricious, or unsupported by 


substantial evidence. 


2 


The Copyright Owners take exception to the Board’s 


definition of “Subscribers” as applied to student and family 


streaming plans, which affects the computation of the 


mechanical floor.  Specifically, they object to treating 


(i) family plan subscriptions as 1.5 subscribers, regardless of 


the number of family members using the account, and 


(ii) student plans as 0.5 subscribers.  37 C.F.R. § 385.22(b) 


(2019); 84 Fed. Reg. at 1962; see Copyright Owners Br. 30. 


The Board explained that the assigned valuations match 


how the interactive streaming services themselves generally 


price those programs, with family plans set at 1.5 times the 


normal subscription rate and student plans at 0.5 times the 


normal subscription rate.  See 84 Fed. Reg. at 1961–1962.  The 


Board reasoned that this practice of “marketing reduced rate 


subscriptions to families and students” was sensibly “aimed at 
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monetizing a segment of the market with a low [willingness to 


pay] (or ability to pay) that might not otherwise subscribe at 


all” to a streaming service.  Id. 


The Copyright Owners’ sole argument is that “the record 


lacks evidence to support [the] factual premise” that “students 


and families have a low willingness to pay” for digital music.  


Copyright Owners Br. 30.  That is wrong. 


As a reviewing court, we ask only whether the Board’s 


determination that students and families have a lower 


willingness (or ability) to pay is “supported by substantial 


evidence on the record as a whole.”  Arkansas v. Oklahoma, 


503 U.S. 91, 113 (1992).  That is not a high evidentiary bar to 


clear:  “It means—and means only—such relevant evidence as 


a reasonable mind might accept as adequate to support a 


conclusion.”  Biestek, 139 S. Ct. at 1154; see also Settling 


Devotional Claimants, 797 F.3d at 1115 (applying “the highly 


deferential lens of substantial evidence review”).  The Board’s 


finding about the willingness (and ability) of students and 


families to pay is grounded in substantial record evidence. 


For starters, the testimony of multiple witnesses during the 


ratemaking proceeding supports the Board’s factual findings.  


For example, Spotify’s expert, Dr. Leslie Marx, specifically 


touted the greater efficiency attained by offering student and 


family plans given those groups’ lower willingness to pay for 


streaming services.  J.A. 435–436 (Testifying about the 


benefits of having “a way for low willingness to pay consumers 


to access music, for example, student discounts, family 


discounts[,] * * * where low willingness to pay consumers can 


still access music in a way that still allows more monetization 


of that provision of that service.”); see also J.A. 1449 (The 


continuation of different subscriber offerings “provide[s] an 


efficient avenue for expanding listening and generating profits 
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from consumers with low willingness to pay,” specifically 


groups “such as students * * * with a higher elasticity of 


demand for streaming.”); J.A. 1454–1455 (“[E]conomic 


efficiency” is furthered “by offering terms, such as student and 


family discount plans, under which users with a lower 


[willingness to pay] can participate in the service.”). 


Several streaming service providers similarly testified to 


the benefits of offering student and family plan discounts.  One 


described an internal study that his service had conducted 


demonstrating “that[,] while a large number of students would 


not pay [the full monthly price]” for a streaming service, “they 


would be willing to pay [half of it].”  J.A. 1446.  He also 


explained that the study “showed that the additional revenue 


from students who would sign up with the reduced price but 


wouldn’t have signed up without it” was greater than “the lost 


revenue from students who would be willing to pay for the 


higher price[.]”  J.A. 1446. 


Another provider explained that family plans have proven 


helpful to access “younger members of the family [who] don’t 


have a credit card, don’t have a payment method, are not really 


in a position to afford a [full price monthly] plan.”  J.A. 450–


451 (also explaining that, “for students, it is really more of a 


value proposition because someone who is going to school is 


quite often not working and still loves music”).  That provider 


also testified specifically that such individuals have a lower 


willingness to pay, and that the discounted offerings “allow 


[the Services] to get more people into the ecosystem to be 


participants of the subscription service,” and to eventually be 


funneled into full-priced subscribers.  J.A. 451. 


Several other streaming service providers testified to 


similar effect.  See, e.g., J.A. 1365 (“[I]t is unlikely that a 


family of four is going to purchase four separate streaming 
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service subscription plans to the tune of $40 per month, 


particularly with the widespread availability of fully licensed 


(and unlicensed) free music,” so “[f]amily subscription plans 


provide a financial boon for the entire ecosystem[.]”); id. (not 


offering a family discount plan could lead to a family sharing 


an individual account at only $10 a month, rather than $15 a 


month); J.A. 1367 (Students access licensed music for free 


through platforms like YouTube, “[a]nd the specter of digital 


piracy still looms[,]” so “[d]iscounted student subscription 


plans allow [the Services] to” convert “non-paying listeners to 


paying listeners[,]” “benefit[ing] [copyright owners] by way of 


increased royalties[.]”); J.A. 416–417 (“So students who have 


a smaller budget, as long as they are still students, having a 


student plan that is at a discount, it allows them to be a paying 


customer, teaches them about paying for music, builds that 


habit, and then when they graduate and enter the 


workforce[,] * * * they upgrade.”). 


The Copyright Owners object that the testimony was too 


“speculative” and “conclusory” to support the Board’s 


decision.  Copyright Owners Reply Br. 3.  They also point to a 


study that reached a different conclusion from those witnesses’ 


testimony, asserting that “[c]ollege students are more willing 


to pay for music streaming services than non-students.”  


J.A. 503 (emphasis added). 


The Board’s decision needed only to be grounded in 


substantial evidence, not undisputed evidence.  See Settling 


Devotional Claimants, 797 F.3d at 1117 ( “[A]ll that matters is 


that we cannot say that the [Board] lacked substantial 


evidence” in reaching its conclusions.).  Finding facts based on 


the weight and credibility of the evidence falls squarely within 


the Board’s expertise, and the Copyright Owners have offered 


no plausible basis for this court to “displace” the Board’s 


“choice between two fairly conflicting views” of the record 
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evidence.  Universal Camera Corp. v. NLRB, 340 U.S. 474, 


488 (1951); see Settling Devotional Claimants, 797 F.3d at 


1115. 


D 


Finally, we turn to songwriter George Johnson’s 


objections to the Board’s mechanical license royalty rates and 


terms.  While thoughtfully presented, none of his arguments 


succeed. 


1 


Johnson’s opening argument is that the Board erred by 


approving the industry-wide Subpart A settlement.  That 


settlement continued the prior mechanical royalty rate agreed 


to in 2006—the greater of 9.1 cents per song or 1.75 cents per 


minute of playing time (or fraction thereof)—for physical 


phonorecords, permanent digital downloads, and ringtones.  


Johnson is the only party that objected to adoption of that 


settlement agreement.  He argues that, instead of continuing 


those rates, the Board should have adjusted for “unrecognized 


inflation” the 2-cent mechanical rate originally established in 


1909, so that the mechanical rate for Subpart A would be 


roughly 50 cents.  Johnson Br. 13; see also Oral Arg. Tr. 34:6–


15 (Johnson explaining that his inflation argument “is not an 


all-or-nothing request[,]” and that he would welcome any 


inflation-adjusted increase of a prior mechanical rate). 


While adopting such an inflation-based approach to rate 


setting might well have been a reasonable option, that is not 


enough to prevail under the deferential Administrative 


Procedure Act standard of review.  See Department of 


Commerce v. New York, 139 S. Ct. 2551, 2569 (2019) (Judicial 


review under the Administrative Procedure Act is narrow, and 
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“[w]e may not substitute our judgment for that of the [agency], 


but instead must confine ourselves to ensuring that [it] 


remained within the bounds of reasoned decisionmaking[.]”) 


(formatting modified); see also Settling Devotional Claimants, 


797 F.3d at 1115.  The only questions are whether the law 


required such an inflation adjustment or whether it was 


unreasonable to omit it.  The record establishes neither of those. 


Nothing in the Copyright Act compelled the Board to 


include an inflation adjustment.  Rather, the Copyright Act 


empowers the Board to adopt rates and terms reached in an 


“agreement * * * among some or all of the participants in a 


proceeding” as long as (i) the Board affords parties to the 


proceeding “an opportunity to comment on the agreement and 


object to its adoption” (and those that would be bound by the 


terms an opportunity to comment on the agreement); and 


(ii) the agreement provides a “reasonable basis for setting 


statutory terms or rates.”  17 U.S.C. § 801(b)(7)(A) (2012) 


(emphasis added). 


Johnson fails to explain why mechanically adjusting prior 


rates and terms for inflation (from 1909 or otherwise) was the 


only reasonable approach for the Board to take, or why 


accepting the parties’ negotiated continuation of the 2006 rates 


here was unreasonable.  As the Board explained, the rates and 


terms adopted by the settlement were “negotiated on behalf of 


the vast majority of parties that historically have participated in 


[ratemaking proceedings] before the [Board].”  82 Fed. Reg. at 


15,298.  Those parties, including copyright owners like the 


National Music Publishers’ Association and the Nashville 


Songwriters Association International, represented “individual 


songwriters and publishers[,]” and so could be expected to 


protect their economic self-interest.  Id.  While Johnson 


disagreed “[f]rom the perspective of an independent 


songwriter,” he did not identify any “evidence to support his 
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argument that the representative negotiators [were] engaged in 


anti-competitive price-fixing at below-market rates.”  Id.   


For those reasons, the Board reasonably concluded that the 


stakeholder-negotiated prices continued to reflect “market 


value”—that is, what “a willing buyer and a willing seller 


would pay, with neither party being under any compulsion to 


bargain.”  82 Fed. Reg. at 15,298–15,299.  Those 


representative “parties clearly concluded that the rates and 


terms were acceptable to both sides[,]” and Johnson presented 


insufficient evidence and arguments for the Board “to 


determine that the agreed rates and terms [were] 


unreasonable.”  Id. at 15,299. 


2 


Johnson separately argues that the Board erred by allowing 


“limited download[s]” without compensation to the copyright 


owners. 


By way of explanation, 37 C.F.R. § 385.31(a)–(c) sets the 


royalty rate for the mechanical license at “zero” in three 


circumstances.  First, this rate applies where a record company 


that owns a sound recording and has a license to use the musical 


work authorizes a streaming service to play a particular song 


without cost (usually for a limited period of time or for a 


limited number of plays) to promote the song, artist, or album.  


Those are referred to as “Promotional Offerings.”  37 C.F.R. 


§ 385.31(a) (2019). 


Second, the zero mechanical license applies when the 


playing of the song is part of a “Free Trial Offering[]” of the 


streaming service, and the service “receives no monetary 


consideration” from the user.  37 C.F.R. § 385.31(b) (2019). 
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Third, the mechanical license zeroes out when the 


customer has already purchased the song and is simply playing 


it through an online digital locker run by the streaming service.  


See 37 C.F.R. § 385.31(c) (2019); see also 84 Fed. Reg. at 


1955.  Those are referred to as “Purchased Content Locker 


Services.”  37 C.F.R. § 385.31(c) (2019). 


The Board concluded that it was reasonable in setting the 


royalty rate for determining the mechanical license “to 


distinguish promotional or non-revenue producing offerings 


from” the general “revenue-producing offerings” provided by 


the streaming services.  84 Fed. Reg. at 1955.  With respect to 


Limited Downloads, 37 C.F.R. § 385.31(a) (2019), the Board 


emphasized that “[r]ecord companies distributing promotional 


recordings bear responsibility, if any there be, for the licensing 


of the embodied musical work.”  84 Fed. Reg. at 1955.  As for 


Free Trial Offerings, 37 C.F.R. § 385.31(b) (2019), the Board 


reasoned that they were offered by the Services “to entice free 


users to become paying subscribers after the free trial period.”  


84 Fed. Reg. at 1955.  And for Purchased Content Locker 


Services, the customer has already purchased the song and the 


Streaming Services have already drawn revenue from—and 


paid royalties for—the purchase price of the song.  37 C.F.R. 


§ 385.31(c) (2019).  So additional plays by the purchaser were 


“free to the [purchaser] and produce[d] no revenue for the 


Service[s].”  84 Fed. Reg. at 1955. 


In those limited circumstances where the Streaming 


Services gained no revenue from their offering, the Board 


concluded, it was reasonable not to demand that the streaming 


service providers “pay mechanical musical works royalties.”  


84 Fed. Reg. at 1955.  To balance things out, the Board 


simultaneously prohibited the Streaming Services from 


“deduct[ing] the costs of those service offerings from [their] 
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revenue, for purposes of calculating royalties payable on a 


percent of service revenue.”  Id. 


Johnson fails to explain why the Board’s adoption of those 


limited and economically balanced exceptions to the generally 


governing mechanical rates was unreasonable under the 


circumstances. 


3 


Johnson next asserts that the Board erred by not  requiring 


a “BUY Button” on all streaming service platforms.  Johnson 


Br. 14–15.  Under Johnson’s proposal, interactive streaming 


service providers “would be required to include a buy button” 


alongside songs available for streaming “that allows customers 


to voluntarily buy or purchase a work as a permanent paid 


digital download.”  84 Fed. Reg. at 1924 (internal quotation 


marks omitted). 


But the Board reasonably explained that, as relevant here, 


its role is statutorily confined to establishing royalty rates and 


terms.  See 17 U.S.C. § 115 (2012); 84 Fed. Reg. at 1924.  So 


while the Board recognized that “Services may install a ‘buy 


button’ if they wish,” the Board itself had no authority to 


“mandate that service business innovation[.]”  84 Fed. Reg. at 


1924.  Nor was it clear “what purpose that button would serve 


other than to alert consumers to the possibility of buying a song 


they happen to stream[,]” a fact of which the Board believed 


consumers were “already aware.”  Id. 


4 


Finally, Johnson asks this court to “re-design” the entire 


rate structure because it is “based on a faulty business model 


for streaming.”  Johnson Br. 15–16.  He proposed a system in 


which customers “buy the song or the album for a few dollars, 
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then stream all they want at the nano-penny rate[.]”  Johnson 


Br. 15. 


That is, perhaps, a fine option for the Board to consider.  


Which it did here.  84 Fed. Reg. at 1925 & n.23.  But, fatally, 


Johnson does not explain why such a system is compelled 


under the Copyright Act; why customers who have purchased 


songs and then play them in the future should still be incurring 


royalty rates; or how the Board or this court would have the 


authority to effectively eliminate the asserted “faulty business 


model for streaming.”  Johnson Br. 15.  For those reasons, 


Johnson’s objection on this ground provides no valid basis for 


setting aside the Board’s actions. 


IV 


For the foregoing reasons, we affirm in part and vacate and 


remand to the Board in part for further proceedings consistent 


with this opinion. 


So ordered. 
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Music	Modernization	Act	


§ 114 · Scope of exclusive rights in sound recordings 


(a) The exclusive rights of the owner of copyright in a sound recording are limited to the rights specified by clauses 
(1), (2), (3) and (6) of section 106, and do not include any right of performance under section 106(4). 


(b) The exclusive right of the owner of copyright in a sound recording under clause (1) of section 106 is limited to 
the right to duplicate the sound recording in the form of phonorecords or copies that directly or indirectly recapture 
the actual sounds fixed in the recording. The exclusive right of the owner of copyright in a sound recording under 
clause (2) of section 106 is limited to the right to prepare a derivative work in which the actual sounds fixed in the 
sound recording are rearranged, remixed, or otherwise altered in sequence or quality. The exclusive rights of the owner 
of copyright in a sound recording under clauses (1) and (2) of section 106 do not extend to the making or duplication 
of another sound recording that consists entirely of an independent fixation of other sounds, even though such sounds 
imitate or simulate those in the copyrighted sound recording. The exclusive rights of the owner of copyright in a sound 
recording under clauses (1), (2), and (3) of section 106 do not apply to sound recordings included in educational 
television and radio programs (as defined in section 397 of title 47) distributed or transmitted by or through public 
broadcasting entities (as defined by section 118(f)): Provided, That copies or phonorecords of said programs are not 
commercially distributed by or through public broadcasting entities to the general public. 


(c) This section does not limit or impair the exclusive right to perform publicly, by means of a phonorecord, any of 
the works specified by section 106(4). 


(d) LIMITATIONS ON EXCLUSIVE RIGHT.—Notwithstanding the provisions of section 106(6)— 
(1) EXEMPT TRANSMISSIONS AND RETRANSMISSIONS.—The performance of a sound recording publicly by 


means of a digital audio transmission, other than as a part of an interactive service, is not an infringement of 
section 106(6) if the performance is part of— 


(A) a nonsubscription broadcast transmission; 
(B) a retransmission of a nonsubscription broadcast transmission: Provided, That, in the case of a 


retransmission of a radio station’s broadcast transmission— 
(i) the radio station’s broadcast transmission is not willfully or repeatedly retransmitted more than a radius 


of 150 miles from the site of the radio broadcast transmitter, however— 
(I) the 150 mile limitation under this clause shall not apply when a nonsubscription broadcast 


transmission by a radio station licensed by the Federal Communications Commission is retransmitted on 
a nonsubscription basis by a terrestrial broadcast station, terrestrial translator, or terrestrial repeater 
licensed by the Federal Communications Commission; and 


(II) in the case of a subscription retransmission of a nonsubscription broadcast retransmission covered 
by subclause (I), the 150 mile radius shall be measured from the transmitter site of such broadcast 
retransmitter; 
(ii) the retransmission is of radio station broadcast transmissions that are— 


(I) obtained by the retransmitter over the air; 
(II) not electronically processed by the retransmitter to deliver separate and discrete signals; and 
(III) retransmitted only within the local communities served by the retransmitter; 


(iii) the radio station’s broadcast transmission was being retransmitted to cable systems (as defined in 
section 111(f)) by a satellite carrier on January 1, 1995, and that retransmission was being retransmitted by 
cable systems as a separate and discrete signal, and the satellite carrier obtains the radio station’s broadcast 
transmission in an analog format: Provided, That the broadcast transmission being retransmitted may embody 
the programming of no more than one radio station; or 


(iv) the radio station’s broadcast transmission is made by a noncommercial educational broadcast station 
funded on or after January 1, 1995, under section 396(k) of the Communications Act of 1934 (47 U.S.C. 
396(k)), consists solely of noncommercial educational and cultural radio programs, and the retransmission, 
whether or not simultaneous, is a nonsubscription terrestrial broadcast retransmission; or 
(C) a transmission that comes within any of the following categories— 
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(i) a prior or simultaneous transmission incidental to an exempt transmission, such as a feed received by 
and then retransmitted by an exempt transmitter: Provided, That such incidental transmissions do not include 
any subscription transmission directly for reception by members of the public; 


(ii) a transmission within a business establishment, confined to its premises or the immediately 
surrounding vicinity; 


(iii) a retransmission by any retransmitter, including a multichannel video programming distributor as 
defined in section 602(12) of the Communications Act of 1934 (47 U.S.C. 522 (12)), of a transmission by a 


transmitter licensed to publicly perform the sound recording as a part of that transmission, if the 
retransmission is simultaneous with the licensed transmission and authorized by the transmitter; or 


(iv) a transmission to a business establishment for use in the ordinary course of its business: Provided, That 
the business recipient does not retransmit the transmission outside of its premises or the immediately 
surrounding vicinity, and that the transmission does not exceed the sound recording performance 
complement. Nothing in this clause shall limit the scope of the exemption in clause (ii). 


(2) STATUTORY LICENSING OF CERTAIN TRANSMISSIONS.— 
The performance of a sound recording publicly by means of a subscription digital audio transmission not exempt 


under paragraph (1), an eligible nonsubscription transmission, or a transmission not exempt under paragraph (1) 
that is made by a preexisting satellite digital audio radio service shall be subject to statutory licensing, in accordance 
with subsection (f) if— 


(A)(i) the transmission is not part of an interactive service; 
(ii) except in the case of a transmission to a business establishment, the transmitting entity does not 


automatically and intentionally cause any device receiving the transmission to switch from one program 
channel to another; and 


(iii) except as provided in section 1002(e), the transmission of the sound recording is accompanied, if 
technically feasible, by the information encoded in that sound recording, if any, by or under the authority of 
the copyright owner of that sound recording, that identifies the title of the sound recording, the featured 
recording artist who performs on the sound recording, and related information, including information 
concerning the underlying musical work and its writer; 
(B) in the case of a subscription transmission not exempt under paragraph (1) that is made by a preexisting 


subscription service in the same transmission medium used by such service on July 31, 1998, or in the case of a 
transmission not exempt under paragraph (1) that is made by a preexisting satellite digital audio radio service— 


(i) the transmission does not exceed the sound recording performance complement; and 
(ii) the transmitting entity does not cause to be published by means of an advance program schedule or 


prior announcement the titles of the specific sound recordings or phonorecords embodying such sound 
recordings to be transmitted; and 
(C) in the case of an eligible nonsubscription transmission or a subscription transmission not exempt under 


paragraph (1) that is made by a new subscription service or by a preexisting subscription service other than in 
the same transmission medium used by such service on July 31, 1998— 


(i) the transmission does not exceed the sound recording performance complement, except that this 
requirement shall not apply in the case of a retransmission of a broadcast transmission if the retransmission 
is made by a transmitting entity that does not have the right or ability to control the programming of the 
broadcast station making the broadcast transmission, unless— 


(I) the broadcast station makes broadcast transmissions— 
(aa) in digital format that regularly exceed the sound recording performance complement; or 
(bb) in analog format, a substantial portion of which, on a weekly basis, exceed the sound 


recording performance complement; and 
(II) the sound recording copyright owner or its representative has notified the transmitting entity in 


writing that broadcast transmissions of the copyright owner’s sound recordings exceed the sound 
recording performance complement as provided in this clause; 
(ii) the transmitting entity does not cause to be published, or induce or facilitate the publication, by means 


of an advance program schedule or prior announcement, the titles of the specific sound recordings to be 
transmitted, the phonorecords embodying such sound recordings, or, other than for illustrative purposes, the 
names of the featured recording artists, except that this clause does not disqualify a transmitting entity that 
makes a prior announcement that a particular artist will be featured within an unspecified future time period, 
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and in the case of a retransmission of a broadcast transmission by a transmitting entity that does not have the 
right or ability to control the programming of the broadcast transmission, the requirement of this clause shall 
not apply to a prior oral announcement by the broadcast station, or to an advance program schedule 
published, induced, or facilitated by the broadcast station, if the transmitting entity does not have actual 
knowledge and has not received written notice from the copyright owner or its representative that the 
broadcast station publishes or induces or facilitates the publication of such advance program schedule, or if 
such advance program schedule is a schedule of classical music programming published by the broadcast 
station in the same manner as published by that broadcast station on or before September 30, 1998; 


(iii) the transmission— 
(I) is not part of an archived program of less than 5 hours duration; 
(II) is not part of an archived program of 5 hours or greater in duration that is made available for a period 


exceeding 2 weeks; 
(III) is not part of a continuous program which is of less than 3 hours duration; or 
(IV) is not part of an identifiable program in which performances of sound recordings are rendered in 


a predetermined order, other than an archived or continuous program, that is transmitted at— 
(aa) more than 3 times in any 2-week period that have been publicly announced in advance, in the 


case of a program of less than 1 hour in duration, or 
(bb) more than 4 times in any 2-week period that have been publicly announced in advance, in the 


case of a program of 1 hour or more in duration, except that the requirement of this subclause shall 
not apply in the case of a retransmission of a broadcast transmission by a transmitting entity that does 
not have the right or ability to control the programming of the broadcast transmission, unless the 
transmitting entity is given notice in writing by the copyright owner of the sound recording that the 
broadcast station makes broadcast transmissions that regularly violate such requirement; 


(iv) the transmitting entity does not knowingly perform the sound recording, as part of a service that offers 
transmissions of visual images contemporaneously with transmissions of sound recordings, in a manner that 
is likely to cause confusion, to cause mistake, or to deceive, as to the affiliation, connection, or association of 
the copyright owner or featured recording artist with the transmitting entity or a particular product or service 
advertised by the transmitting entity, or as to the origin, sponsorship, or approval by the copyright owner or 
featured  
recording artist of the activities of the transmitting entity other than the performance of the sound recording 
itself; 


(v) the transmitting entity cooperates to prevent, to the extent feasible without imposing substantial costs 
or burdens, a transmission recipient or any other person or entity from automatically scanning the 
transmitting entity’s transmissions alone or together with transmissions by other transmitting entities in order 
to select a particular sound recording to be transmitted to the transmission recipient, except that the 
requirement of this clause shall not apply to a satellite digital audio service that is in operation, or that is 
licensed by the Federal Communications Commission, on or before July 31, 1998; 


(vi) the transmitting entity takes no affirmative steps to cause or induce the making of a phonorecord by 
the transmission recipient, and if the technology used by the transmitting entity enables the transmitting 
entity to limit the making by the transmission recipient of phonorecords of the transmission directly in a 
digital format, the transmitting entity sets such technology to limit such making of phonorecords to the extent 
permitted by such technology; 


(vii) phonorecords of the sound recording have been distributed to the public under the authority of the 
copyright owner or the copyright owner authorizes the transmitting entity to transmit the sound recording, 
and the transmitting entity makes the transmission from a phonorecord lawfully made under the authority 
of the copyright owner, except that the requirement of this clause shall not apply to a retransmission of a 
broadcast transmission by a transmitting entity that does not have the right or ability to control the 
programming of the broadcast transmission, unless the transmitting entity is given notice in writing by the 
copyright owner of the sound recording that the broadcast station makes broadcast transmissions that 
regularly violate such requirement; 


(viii) the transmitting entity accommodates and does not interfere with the transmission of technical 
measures that are widely used by sound recording copyright owners to identify or protect copyrighted works, 
and that are technically feasible of being transmitted by the transmitting entity without imposing substantial 
costs on the transmitting entity or resulting in perceptible aural or visual degradation of the digital signal, 
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except that the requirement of this clause shall not apply to a satellite digital audio service that is in operation, 
or that is licensed under the authority of the Federal Communications Commission, on or before July 31, 
1998, to the extent that such service has designed, developed, or made commitments to procure equipment 
or technology that is not compatible with such technical measures before such technical measures are widely 
adopted by sound recording copyright owners; and 


(ix) the transmitting entity identifies in textual data the sound recording during, but not before, the time 
it is performed, including the title of the sound recording, the title of the phonorecord embodying such sound 
recording, if any, and the featured recording artist, in a manner to permit it to be displayed to the transmission 
recipient by the device or technology intended for receiving the service provided by the transmitting entity, 
except that the obligation in this clause shall not take effect until 1 year after the date of the enactment of the 
Digital Millennium Copyright Act and shall not apply in the case of a retransmission of a broadcast 
transmission by a transmitting entity that does not have the right or ability to control the programming of 
the broadcast transmission, or in the case in which devices or technology intended for receiving the service 
provided by the transmitting entity that have the capability to display such textual data are not common in 
the marketplace. 


(3) LICENSES FOR TRANSMISSIONS BY INTERACTIVE SERVICES.— 
(A) No interactive service shall be granted an exclusive license under section 106(6) for the performance of a 


sound recording publicly by means of digital audio transmission for a period in excess of 12 months, except that 
with respect to an exclusive license granted to an interactive service by a licensor that holds the copyright to 1,000 
or fewer sound recordings, the period of such license shall not exceed 24 months: Provided, however, That the 
grantee of such exclusive license shall be ineligible to receive another exclusive license for the performance of 
that sound recording for a period of 13 months from the expiration of the prior exclusive license. 


(B) The limitation set forth in subparagraph (A) of this paragraph shall not apply if— 
(i) the licensor has granted and there remain in effect licenses under section 106(6) for the public 


performance of sound recordings by means of digital audio transmission by at least 5 different interactive 
services; Provided, however, That each such license must be for a minimum of 10 percent of the copyrighted 
sound recordings owned by the licensor that have been licensed to interactive services, but in no event less 
than 50 sound recordings; or 


(ii) the exclusive license is granted to perform publicly up to 45 seconds of a sound recording and the sole 
purpose of the performance is to promote the distribution or performance of that sound recording. 
(C) Notwithstanding the grant of an exclusive or nonexclusive license of the right of public performance 


under section 106(6), an interactive service may not publicly perform a sound recording unless a license has 
been granted for the public performance of any copyrighted musical work contained in the sound recording: 
Provided, That such license to publicly perform the copyrighted musical work may be granted either by a 
performing rights society representing the copyright owner or by the copyright owner. 


(D) The performance of a sound recording by means of a retransmission of a digital audio transmission is 
not an infringement of section 106(6) if— 


(i) the retransmission is of a transmission by an interactive service licensed to publicly perform the sound 
recording to a particular member of the public as part of that transmission; and 


(ii) the retransmission is simultaneous with the licensed transmission, authorized by the transmitter, and 
limited to that particular member of the public intended by the interactive service to be the recipient of the 
transmission. 
(E) For the purposes of this paragraph— 


(i) a “licensor” shall include the licensing entity and any other entity under any material degree of common 
ownership, management, or control that owns copyrights in sound recordings; and 


(ii) a “performing rights society” is an association or corporation that licenses the public performance of 
nondramatic musical works on behalf of the copyright owner, such as the American Society of Composers, 
Authors and Publishers, Broadcast Music, Inc., and SESAC, Inc. 


(4) RIGHTS NOT OTHERWISE LIMITED.— 
(A) Except as expressly provided in this section, this section does not limit or impair the exclusive right to 


perform a sound recording publicly by means of a digital audio transmission under section 106(6). 
(B) Nothing in this section annuls or limits in any way— 


(i) the exclusive right to publicly perform a musical work, including by means of a digital audio 
transmission, under section 106(4); 
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(ii) the exclusive rights in a sound recording or the musical work embodied therein under sections 106(1), 
106(2) and 106(3); or 


(iii) any other rights under any other clause of section 106, or remedies available under this title as such 
rights or remedies exist either before or after the date of enactment of the Digital Performance Right in Sound 
Recordings Act of 1995. 
(C) Any limitations in this section on the exclusive right under section 106(6) apply only to the exclusive right 


under section 106(6) and not to any other exclusive rights under section 106. Nothing in this section shall be 
construed to annul, limit, impair or otherwise affect in any way the ability of the owner of a copyright in a sound 
recording to exercise the rights under sections 106(1), 106(2) and 106(3), or to obtain the remedies available under 
this title pursuant to such rights, as such rights and remedies exist either before or after the date of enactment of 
the Digital Performance Right in Sound Recordings Act of 1995. 


(e) AUTHORITY FOR NEGOTIATIONS.— 
(1) Notwithstanding any provision of the antitrust laws, in negotiating statutory licenses in accordance with 


subsection (f), any copyright owners of sound recordings and any entities performing sound recordings affected by 
this section may negotiate and agree upon the royalty rates and license terms and conditions for the performance 
of such sound recordings and the proportionate division of fees paid among copyright owners, and may designate 
common agents on a nonexclusive basis to negotiate, agree to, pay, or receive payments. 


(2) For licenses granted under section 106(6), other than statutory licenses, such as for performances by 
interactive services or performances that exceed the sound recording performance complement— 


(A) copyright owners of sound recordings affected by this section may designate common agents to act on 
their behalf to grant licenses and receive and remit royalty payments: Provided, That each copyright owner shall 
establish the royalty rates and material license terms and conditions unilaterally, that is, not in agreement, 
combination, or concert with other copyright owners of sound recordings; and 


(B) entities performing sound recordings affected by this section may designate common agents to act on 
their behalf to obtain licenses and collect and pay royalty fees: Provided, That each entity performing sound 
recordings shall determine the royalty rates and material license terms and conditions unilaterally, that is, not in 
agreement, combination, or concert with other entities performing sound recordings. 


(f) LICENSES FOR CERTAIN NONEXEMPT TRANSMISSIONS.— 
 (1) (A) Proceedings under chapter 8 shall determine reasonable rates and terms of royalty payments for 


transmissions subject to statutory licensing under subsection (d)(2) during the 5-year period beginning on January 
1 of the second year following the year in which the proceedings are to be commenced pursuant to subparagraph 
(A) or (B) of section 804(b)(3), as the case may be, or such other period as the parties may agree. The parties to each 
proceeding shall bear their own costs.  


(B) The schedule of reasonable rates and terms determined by the Copyright Royalty Judges shall, subject to 
paragraph (2), be binding on all copyright owners of sound recordings and entities performing sound recordings 
affected by this paragraph during the 5-year period specified in subparagraph (A), or such other period as the parties 
may agree. Such rates and terms shall distinguish among the different types of services then in operation and shall 
include a minimum fee for each such type of service, such differences to be based on criteria including the quantity 
and nature of the use of sound recordings and the degree to which use of the service may substitute for or may 
promote the purchase of phonorecords by consumers. The Copyright Royalty Judges shall establish rates and terms 
that most clearly represent the rates and terms that would have been negotiated in the marketplace between a willing 
buyer and a willing seller. In determining such rates and terms, the Copyright Royalty Judges— 


(i) shall base their decision on economic, competitive, and programming information presented by the 
parties, including— 


(I) whether use of the service may substitute for or may promote the sales of phonorecords or otherwise 
may interfere with or may enhance the sound recording copyright owner’s other streams of revenue from the 
copyright owner’s sound recordings; and 


(II) the relative roles of the copyright owner and the transmitting entity in the copyrighted work and the 
service made available to the public with respect to relative creative contribution, technological contribution, 
capital investment, cost, and risk; and 
(ii) may consider the rates and terms for comparable types of audio transmission services and comparable 


circumstances under voluntary license agreements. 
(C) The procedures under subparagraphs (A) and (B) shall also be initiated pursuant to a petition filed by any 


sound recording copyright owner or any transmitting entity indicating that a new type of service on which sound 
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recordings are performed is or is about to become operational, for the purpose of determining reasonable terms 
and rates of royalty payments with respect to such new type of service for the period beginning with the inception 
of such new type of service and ending on the date on which the royalty rates and terms for eligible nonsubscription 
services and new subscription services, or preexisting subscription services and preexisting satellite digital audio 
radio services, as the case may be, most recently determined under subparagraph (A) or (B) and chapter 8 expire, or 
such other period as the parties may agree. 


(2) License agreements voluntarily negotiated at any time between 1 or more copyright owners of sound 
recordings and 1 or more entities performing sound recordings shall be given effect in lieu of any decision by the 
Librarian of Congress or determination by the Copyright Royalty Judges. 


(3)(A) The Copyright Royalty Judges shall also establish requirements by which copyright owners may receive 
reasonable notice of the use of their sound recordings under this section, and under which records of such use shall 
be kept and made available by entities performing sound recordings. The notice and recordkeeping rules in effect 
on the day before the effective date of the Copyright Royalty and Distribution Reform Act of 2004 shall remain in 
effect unless and until new regulations are promulgated by the Copyright Royalty Judges. If new regulations are 
promulgated under this subparagraph, the Copyright Royalty Judges shall take into account the substance and effect 
of the rules in effect on the day before the effective date of the Copyright Royalty and Distribution Reform Act of 
2004 and shall, to the extent practicable, avoid significant disruption of the functions of any designated agent 
authorized to collect and distribute royalty fees. 


(B) Any person who wishes to perform a sound recording publicly by means of a transmission eligible for 
statutory licensing under this subsection may do so without infringing the exclusive right of the copyright owner 
of the sound recording— 


(i) by complying with such notice requirements as the Copyright Royalty Judges shall prescribe by 
regulation and by paying royalty fees in accordance with this subsection; or 


(ii) if such royalty fees have not been set, by agreeing to pay such royalty fees as shall be determined in 
accordance with this subsection. 
(C) Any royalty payments in arrears shall be made on or before the twentieth day of the month next succeeding 


the month in which the royalty fees are set. 
(4)(A) Notwithstanding section 112(e) and the other provisions of this subsection, the receiving agent may enter 


into agreements for the reproduction and performance of sound recordings under section 112(e) and this section by 
any 1 or more commercial webcasters or noncommercial webcasters for a period of not more than 11 years beginning 
on January 1, 2005, that, once published in the Federal Register pursuant to subparagraph (B), shall be binding on 
all copyright owners of sound recordings and other persons entitled to payment under this section, in lieu of any 
determination by the Copyright Royalty Judges. Any such agreement for commercial webcasters may include 
provisions for payment of royalties on the basis of a percentage of revenue or expenses, or both, and include a 
minimum fee. Any such agreement may include other terms and conditions, including requirements by which 
copyright owners may receive notice of the use of their sound recordings and under which records of such use shall 
be kept and made available by commercial webcasters or noncommercial webcasters. The receiving agent shall be 
under no obligation to negotiate any such agreement. The receiving agent shall have no obligation to any copyright 
owner of sound recordings or any other person entitled to payment under this section in negotiating any such 
agreement, and no liability to any copyright owner of sound recordings or any other person entitled to payment 
under this section for having entered into such agreement. 


(B) The Copyright Office shall cause to be published in the Federal Register any agreement entered into 
pursuant to subparagraph (A). Such publication shall include a statement containing the substance of 
subparagraph (C). Such agreements shall not be included in the Code of Federal Regulations. Thereafter, the 
terms of such agreement shall be available, as an option, to any commercial webcaster or noncommercial 
webcaster meeting the eligibility conditions of such agreement. 


(C) Neither subparagraph (A) nor any provisions of any agreement entered into pursuant to subparagraph 
(A), including any rate structure, fees, terms, conditions, or notice and recordkeeping requirements set forth 
therein, shall be admissible as evidence or otherwise taken into account in any administrative, judicial, or other 
government proceeding involving the setting or adjustment of the royalties payable for the public performance 
or reproduction in ephemeral phonorecords or copies of sound recordings, the determination of terms or 
conditions related thereto, or the establishment of notice or recordkeeping requirements by the Copyright 
Royalty Judges under paragraph (3) or section 112(e)(4). It is the intent of Congress that any royalty rates, rate 
structure, definitions, terms, conditions, or notice and recordkeeping requirements, included in such agreements 
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shall be considered as a compromise motivated by the unique business, economic and political circumstances of 
webcasters, copyright owners, and performers rather than as matters that would have been negotiated in the 
marketplace between a willing buyer and a willing seller, or otherwise meet the objectives set forth in section 
801(b). This subparagraph shall not apply to the extent that the receiving agent and a webcaster that is party to 
an agreement entered into pursuant to subparagraph (A) expressly authorize the submission of the agreement in 
a proceeding under this subsection. 


(D) Nothing in the Webcaster Settlement Act of 2008, the Webcaster Settlement Act of 2009, or any 
agreement entered into pursuant to subparagraph (A) shall be taken into account by the United States Court of 
Appeals for the District of Columbia Circuit in its review of the determination by the Copyright Royalty Judges 
of May 1, 2007, of rates and terms for the digital performance of sound recordings and ephemeral recordings, 
pursuant to sections 112 and 114. 


(E) As used in this paragraph— 
(i) the term “noncommercial webcaster” means a webcaster that— 


(I) is exempt from taxation under section 501 of the Internal Revenue Code of 1986 (26 U.S.C. 501); 


(II) has applied in good faith to the Internal Revenue Service for exemption from taxation under section 
501 of the Internal Revenue Code and has a commercially reasonable expectation that such exemption 
shall be granted; or 


(III) is operated by a State or possession or any governmental entity or subordinate thereof, or by the 
United States or District of Columbia, for exclusively public purposes; 
(ii) the term “receiving agent” shall have the meaning given that term in section 261.2 of title 37, Code of 


Federal Regulations, as published in the Federal Register on July 8, 2002; and 
(iii) the term “webcaster” means a person or entity that has obtained a compulsory license under section 


112 or 114 and the implementing regulations therefor. 
(F) The authority to make settlements pursuant to subparagraph (A) shall expire at 11:59 p.m. Eastern time on 


the 30th day after the date of the enactment of the Webcaster Settlement Act of 2009. 
(g) PROCEEDS FROM LICENSING OF TRANSMISSIONS.— 


(1) Except in the case of a transmission licensed under a statutory license in accordance with subsection (f) of this 
section— 


(A) a featured recording artist who performs on a sound recording that has been licensed for a transmission 
shall be entitled to receive payments from the copyright owner of the sound recording in accordance with the 
terms of the artist’s contract; and 


(B) a nonfeatured recording artist who performs on a sound recording that has been licensed for a 
transmission shall be entitled to receive payments from the copyright owner of the sound recording in 
accordance with the terms of the nonfeatured recording artist’s applicable contract or other applicable 
agreement. 
(2) Except as provided for in paragraph (6), a nonprofit collective designated by the Copyright Royalty Judges to 


distribute receipts from the licensing of transmissions in accordance with subsection (f) shall distribute such receipts 
as follows: 


 (A) 50 percent of the receipts shall be paid to the copyright owner of the exclusive right under section 106(6) 
of this title to publicly perform a sound recording by means of a digital audio transmission. 


 (B) 2 ½ percent of the receipts shall be deposited in an escrow account managed by an independent 
administrator jointly appointed by copyright owners of sound recordings and the American Federation of 
Musicians (or any successor entity) to be distributed to nonfeatured musicians (whether or not members of the 
American Federation of Musicians) who have performed on sound recordings. 


 (C) 2 ½ percent of the receipts shall be deposited in an escrow account managed by an independent 
administrator jointly appointed by copyright owners of sound recordings and the American Federation of 
Television and Radio Artists (or any successor entity) to be distributed to nonfeatured vocalists (whether or not 
members of the American Federation of Television and Radio Artists) who have performed on sound recordings. 


 (D) 45 percent of the receipts shall be paid, on a per sound recording basis, to the recording artist or artists 
featured on such sound recording (or the persons conveying rights in the artists’ performance in the sound 
recordings). 
(3) A nonprofit collective designated by the Copyright Royalty Judges to distribute receipts from the licensing of 


transmissions in accordance with subsection (f) may deduct from any of its receipts, prior to the distribution of 
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such receipts to any person or entity entitled thereto other than copyright owners and performers who have elected 
to receive royalties from another designated nonprofit collective and have notified such nonprofit  collective in 
writing of such election, the reasonable costs of such  collective incurred after November 1, 1995, in— 


(A) the administration of the collection, distribution, and calculation of the royalties; 
(B) the settlement of disputes relating to the collection and calculation of the royalties; and 
(C) the licensing and enforcement of rights with respect to the making of ephemeral recordings and 


performances subject to licensing under section 112 and this section, including those incurred in participating in 
negotiations or arbitration proceedings under section 112 and this section, except that all costs incurred relating 
to the section 112 ephemeral recordings right may only be deducted from the royalties received pursuant to 
section 112. 
(4) Notwithstanding paragraph (3), any nonprofit collective designated to distribute receipts from the licensing 


of transmissions in accordance with subsection (f) may deduct from any of its receipts, prior to the distribution of 
such receipts, the reasonable costs identified in paragraph (3) of such collective incurred after November 1, 1995, 
with respect to such copyright owners and performers who have entered with such collective a contractual 
relationship that specifies that such costs may be deducted from such royalty receipts. 


(5) LETTER OF DIRECTION.— 
(A) IN GENERAL.—A nonprofit collective designated by the Copyright Royalty Judges to distribute receipts 


from the licensing of transmissions in accordance with subsection (f) shall adopt and reasonably implement a 
policy that provides, in circumstances determined by the collective to be appropriate, for acceptance of 
instructions from a payee identified under subparagraph (A) or (D) of paragraph (2) to distribute, to a producer, 
mixer, or sound engineer who was part of the creative process that created a sound recording, a portion of the 
payments to which the payee would otherwise be entitled from the licensing of transmissions of the sound 
recording. In this section, such instructions shall be referred to as a ‘letter of direction’. 


(B) ACCEPTANCE OF LETTER.—To the extent that a collective described in subparagraph (A) accepts a 
letter of direction under that subparagraph, the person entitled to payment pursuant to the letter of direction 
shall, during the period in which the letter of direction is in effect and carried out by the collective, be treated for 
all purposes as the owner of the right to receive such payment, and the payee providing the letter of direction to 
the collective shall be treated as having no interest in such payment. 


(C) AUTHORITY OF COLLECTIVE.—This paragraph shall not be construed in such a manner so that the 
collective is not authorized to accept or act upon payment instructions in circumstances other than those to 
which this paragraph applies. 
(6) SOUND RECORDINGS FIXED BEFORE NOVEMBER 1, 1995.— 


(A) PAYMENT ABSENT LETTER OF DIRECTION.—A nonprofit collective designated by the Copyright 
Royalty Judges to distribute receipts from the licensing of transmissions in accordance with subsection (f) (in this 
paragraph referred to as the ‘collective’) shall adopt and reasonably implement a policy that provides, in 
circumstances determined by the collective to be appropriate, for the deduction of 2 percent of all the receipts 
that are collected from the licensing of transmissions of a sound recording fixed before November 1, 1995, but 
which is withdrawn from the amount otherwise payable under paragraph (2)(D) to the recording artist or artists 
featured on the sound recording (or the persons conveying rights in the artists’ performance in the sound 
recording), and the distribution of such amount to 1 or more persons described in subparagraph (B) of this 
paragraph, after deduction of costs described in paragraph (3) or (4), as applicable, if each of the following 
requirements is met: 


(i) CERTIFICATION OF ATTEMPT TO OBTAIN A LETTER OF DIRECTION.—The person described 
in subparagraph (B) who is to receive the distribution has certified to the collective, under penalty of perjury, 
that— 


(I) for a period of not less than 120 days, that person made reasonable efforts to contact the artist payee 
for such sound recording to request and obtain a letter of direction instructing the collective to pay to that 
person a portion of the royalties payable to the featured recording artist or artists; and 


(II) during the period beginning on the date on which that person began the reasonable efforts described 
in subclause (I) and ending on the date of that person’s certification to the collective, the artist payee did 
not affirm or deny in writing the request for a letter of direction. 
(ii) COLLECTIVE ATTEMPT TO CONTACT ARTIST.—After receipt of the certification described in 


clause (i) and for a period of not less than 120 days before the first distribution by the collective to the person 
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described in subparagraph (B), the collective attempts, in a reasonable manner as determined by the collective, 
to notify the artist payee of the certification made by the person described in subparagraph (B). 


(iii) NO OBJECTION RECEIVED.—The artist payee does not, as of the date that was 10 business days 
before the date on which the first distribution is made, submit to the collective in writing an objection to the 
distribution. 
(B) ELIGIBILITY FOR PAYMENT.—A person shall be eligible for payment under subparagraph (A) if the 


person— 
(i) is a producer, mixer, or sound engineer of the sound recording; 
(ii) has entered into a written contract with a record company involved in the creation or lawful 


exploitation of the sound recording, or with the recording artist or artists featured on the sound recording 
(or the persons conveying rights in the artists’ performance in the sound recording), under which the person 
seeking payment is entitled to participate in royalty payments that are based on the exploitation of the sound 
recording and are payable from royalties otherwise payable to the recording artist or artists featured on the 
sound recording (or the persons conveying rights in the artists’ performance in the sound recording); 


(iii) made a creative contribution to the creation of the sound recording; and 
(iv) submits to the collective— 


(I) a written certification stating, under penalty of perjury, that the person meets the requirements in 
clauses (i) through (iii); and 


(II) a true copy of the contract described in clause (ii). 
(C) MULTIPLE CERTIFICATIONS.—Subject to subparagraph (D), in a case in which more than 1 person 


described in subparagraph (B) has met the requirements for a distribution under subparagraph (A) with respect 
to a sound recording as of the date that is 10 business days before the date on which the distribution is made, the 
collective shall divide the 2 percent distribution equally among all such persons. 


(D) OBJECTION TO PAYMENT.—Not later than 10 business days after the date on which the collective 
receives from the artist payee a written objection to a distribution made pursuant to subparagraph (A), the 
collective shall cease making any further payment relating to such distribution. In any case in which the collective 
has made 1 or more distributions pursuant to subparagraph (A) to a person described in subparagraph (B) before 
the date that is 10 business days after the date on which the collective receives from the artist payee an objection 
to such distribution, the objection shall not affect that person’s entitlement to any distribution made before the 
collective ceases such distribution under this subparagraph. 


(E) OWNERSHIP OF THE RIGHT TO RECEIVE PAYMENTS.—To the extent that the collective determines 
that a distribution will be made under subparagraph (A) to a person described in subparagraph (B), such person 
shall, during the period covered by such distribution, be treated for all purposes as the owner of the right to 
receive such payments, and the artist payee to whom such payments would otherwise be payable shall be treated 
as having no interest in such payments. 


(F) ARTIST PAYEE DEFINED.—In this paragraph, the term ‘artist payee’ means a person, other than a 
person described in subparagraph (B), who owns the right to receive all or part of the receipts payable under 
paragraph (2)(D) with respect to a sound recording. In a case in which there are multiple artist payees with respect 
to a sound recording, an objection by 1 such payee shall apply only to that payee’s share of the receipts payable 
under paragraph (2)(D), and shall not preclude payment under subparagraph (A) from the share of an artist 
payee that does not so object.  
(7) PREEMPTION OF STATE PROPERTY LAWS.—The holding and distribution of receipts under section 112 


and this section by a nonprofit collective designated by the Copyright Royalty Judges in accordance with this 
subsection and regulations adopted by the Copyright Royalty Judges, or by an independent administrator pursuant 
to subparagraphs (B) and (C) of section 114(g)(2), shall supersede and preempt any State law (including common 
law) concerning escheatment or abandoned property, or any analogous provision, that might otherwise apply. 
(h) LICENSING TO AFFILIATES.— 


(1) If the copyright owner of a sound recording licenses an affiliated entity the right to publicly perform a sound 
recording by means of a digital audio transmission under section 106(6), the copyright owner shall make the licensed 
sound recording available under section 106(6) on no less favorable terms and conditions to all bona fide entities 
that offer similar services, except that, if there are material differences in the scope of the requested license with 
respect to the type of service, the particular sound recordings licensed, the frequency of use, the number of 
subscribers served, or the duration, then the copyright owner may establish different terms and conditions for such 
other services. 
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(2) The limitation set forth in paragraph (1) of this subsection shall not apply in the case where the copyright 
owner of a sound recording licenses— 


(A) an interactive service; or 
(B) an entity to perform publicly up to 45 seconds of the sound recording and the sole purpose of the 


performance is to promote the distribution or performance of that sound recording. 
 (j) DEFINITIONS.—As used in this section, the following terms have the following meanings: 


(1) An “affiliated entity” is an entity engaging in digital audio transmissions covered by section 106(6), other than 
an interactive service, in which the licensor has any direct or indirect partnership or any ownership interest 
amounting to 5 percent or more of the outstanding voting or nonvoting stock. 


(2) An “archived program” is a predetermined program that is available repeatedly on the demand of the 
transmission recipient and that is performed in the same order from the beginning, except that an archived program 
shall not include a recorded event or broadcast transmission that makes no more than an incidental use of sound 
recordings, as long as such recorded event or broadcast transmission does not contain an entire sound recording or 
feature a particular sound recording. 


(3) A “broadcast” transmission is a transmission made by a terrestrial broadcast station licensed as such by the 
Federal Communications Commission. 


(4) A “continuous program” is a predetermined program that is continuously performed in the same order and 
that is accessed at a point in the program that is beyond the control of the transmission recipient. 


(5) A “digital audio transmission” is a digital transmission as defined in section 101, that embodies the 
transmission of a sound recording. This term does not include the transmission of any audiovisual work. 


(6) An “eligible nonsubscription transmission” is a noninteractive nonsubscription digital audio transmission 
not exempt under subsection (d)(1) that is made as part of a service that provides audio programming consisting, 
in whole or in part, of performances of sound recordings, including retransmissions of broadcast transmissions, if 
the primary purpose of the service is to provide to the public such audio or other entertainment programming, and 
the primary purpose of the service is not to sell, advertise, or promote particular products or services other than 
sound recordings, live concerts, or other music-related events. 


(7) An “interactive service” is one that enables a member of the public to receive a transmission of a program 
specially created for the recipient, or on request, a transmission of a particular sound recording, whether or not as 
part of a program, which is selected by or on behalf of the recipient. The ability of individuals to request that 
particular sound recordings be performed for reception by the public at large, or in the case of a subscription service, 
by all subscribers of the service, does not make a service interactive, if the programming on each channel of the 
service does not substantially consist of sound recordings that are performed within 1 hour of the request or at a 
time designated by either the transmitting entity or the individual making such request. If an entity offers both 
interactive and noninteractive services (either concurrently or at different times), the noninteractive component 
shall not be treated as part of an interactive service. 


(8) A “new subscription service” is a service that performs sound recordings by means of noninteractive 
subscription digital audio transmissions and that is not a preexisting subscription service or a preexisting satellite 
digital audio radio service. 


(9) A “nonsubscription” transmission is any transmission that is not a subscription transmission. 
(10) A “preexisting satellite digital audio radio service” is a subscription satellite digital audio radio service 


provided pursuant to a satellite digital audio radio service license issued by the Federal Communications 
Commission on or before July 31, 1998, and any renewal of such license to the extent of the scope of the original 
license, and may include a limited number of sample channels representative of the subscription service that are 
made available on a nonsubscription basis in order to promote the subscription service. 


(11) A “preexisting subscription service” is a service that performs sound recordings by means of noninteractive 
audio-only subscription digital audio transmissions, which was in existence and was making such transmissions to 
the public for a fee on or before July 31, 1998, and may include a limited number of sample channels representative 
of the subscription service that are made available on a nonsubscription basis in order to promote the subscription 
service. 


(12) A “retransmission” is a further transmission of an initial transmission, and includes any further 
retransmission of the same transmission. Except as provided in this section, a transmission qualifies as a 
“retransmission” only if it is simultaneous with the initial transmission. Nothing in this definition shall be construed 
to exempt a transmission that fails to satisfy a separate element required to qualify for an exemption under section 
114(d)(1). 
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(13) The “sound recording performance complement” is the transmission during any 3-hour period, on a 
particular channel used by a transmitting entity, of no more than— 


(A) 3 different selections of sound recordings from any one phonorecord lawfully distributed for public 
performance or sale in the United States, if no more than 2 such selections are transmitted consecutively; or 


(B) 4 different selections of sound recordings— 
(i) by the same featured recording artist; or 
(ii) from any set or compilation of phonorecords lawfully distributed together as a unit for public 


performance or sale in the United States, if no more than three such selections are transmitted consecutively: 
Provided, That the transmission of selections in excess of the numerical limits provided for in clauses (A) and 
(B) from multiple phonorecords shall nonetheless qualify as a sound recording performance complement if 
the programming of the multiple phonorecords was not willfully intended to avoid the numerical limitations 
prescribed in such clauses. 


(14) A “subscription” transmission is a transmission that is controlled and limited to particular recipients, and 
for which consideration is required to be paid or otherwise given by or on behalf of the recipient to receive the 
transmission or a package of transmissions including the transmission. 


(15) A “transmission” is either an initial transmission or a retransmission. 


§ 115 · Scope of exclusive rights in nondramatic musical works: 
Compulsory license for making and distributing phonorecords 


In the case of nondramatic musical works, the exclusive rights provided by clauses (1) and (3) of section 106, to make 
and to distribute phonorecords of such works, are subject to compulsory licensing under the conditions specified by 
this section. 


(a) AVAILABILITY AND SCOPE OF COMPULSORY LICENSE IN GENERAL.— 
 (1) ELIGIBILITY FOR COMPULSORY LICENSE.— 


(A) CONDITIONS FOR COMPULSORY LICENSE.—A person may by complying with the provisions of this 
section obtain a compulsory license to make and distribute phonorecords of a nondramatic musical work, 
including by means of digital phonorecord delivery. A person may obtain a compulsory license only if the 
primary purpose in making phonorecords of the musical work is to distribute them to the public for private use, 
including by means of digital phonorecord delivery, and— 


(i) phonorecords of such musical work have previously been distributed to the public in the United States 
under the authority of the copyright owner of the work, including by means of digital phonorecord delivery; 
or 


(ii) in the case of a digital music provider seeking to make and distribute digital phonorecord deliveries of 
a sound recording embodying a musical work under a compulsory license for which clause (i) does not 
apply— 


(I) the first fixation of such sound recording was made under the authority of the musical work 
copyright owner, and the sound recording copyright owner has the authority of the musical work 
copyright owner to make and distribute digital phonorecord deliveries embodying such work to the public 
in the United States; and 


(II) the sound recording copyright owner, or the authorized distributor of the sound recording 
copyright owner, has authorized the digital music provider to make and distribute digital phonorecord 
deliveries of the sound recording to the public in the United States. 


(B) DUPLICATION OF SOUND RECORDING.—A person may not obtain a compulsory license for the use 
of the work in the making of phonorecords duplicating a sound recording fixed by another, including by means 
of digital phonorecord delivery, unless— 


(i) such sound recording was fixed lawfully; and 
(ii) the making of the phonorecords was authorized by the owner of the copyright in the sound recording 


or, if the sound recording was fixed before February 15, 1972, by any person who fixed the sound recording 
pursuant to an express license from the owner of the copyright in the musical work or pursuant to a valid 
compulsory license for use of such work in a sound recording. 
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(2) MUSICAL ARRANGEMENT. —A compulsory license includes the privilege of making a musical arrangement 
of the work to the extent necessary to conform it to the style or manner of interpretation of the performance involved, 
but the arrangement shall not change the basic melody or fundamental character of the work, and shall not be subject 
to protection as a derivative work under this title, except with the express consent of the copyright owner. 


(b) PROCEDURES TO OBTAIN A COMPULSORY LICENSE.— 
(1) PHONORECORDS OTHER THAN DIGITAL PHONORECORD DELIVERIES.—A person who seeks to 


obtain a compulsory license under subsection (a) to make and distribute phonorecords of a musical work other 
than by means of digital phonorecord delivery shall, before, or not later than 30 calendar days after, making, and 
before distributing, any phonorecord of the work, serve notice of intention to do so on the copyright owner. If the 
registration or other public records of the Copyright Office do not identify the copyright owner and include an 
address at which notice can be served, it shall be sufficient to file the notice of intention with the Copyright Office. 
The notice shall comply, in form, content, and manner of service, with requirements that the Register of Copyrights 
shall prescribe by regulation.  


(2) DIGITAL PHONORECORD DELIVERIES.—A person who seeks to obtain a compulsory license under 
subsection (a) to make and distribute phonorecords of a musical work by means of digital phonorecord delivery— 


(A) prior to the license availability date, shall, before, or not later than 30 calendar days after, first making any 
such digital phonorecord delivery, serve a notice of intention to do so on the copyright owner (but may not file 
the notice with the Copyright Office, even if the public records of the Office do not identify the owner or the 
owner’s address), and such notice shall comply, in form, content, and manner of service, with requirements that 
the Register of Copyrights shall prescribe by regulation; or 


(B) on or after the license availability date, shall, before making any such digital phonorecord delivery, follow 
the procedure described in subsection (d)(2), except as provided in paragraph (3). 
(3) RECORD COMPANY INDIVIDUAL DOWNLOAD LICENSES.—Notwithstanding paragraph (2)(B), a 


record company may, on or after the license availability date, obtain an individual download license in accordance 
with the notice requirements described in paragraph (2)(A) (except for the requirement that notice occur prior to 
the license availability date). A record company that obtains an individual download license as permitted under this 
paragraph shall provide statements of account and pay royalties as provided in subsection (c)(2)(I).  


(4) FAILURE TO OBTAIN LICENSE.— 
(A) PHONORECORDS OTHER THAN DIGITAL PHONORECORD DELIVERIES.—In the case of 


phonorecords made and distributed other than by means of digital phonorecord delivery, the failure to serve or 
file the notice of intention required by paragraph (1) forecloses the possibility of a compulsory license under 
paragraph (1). In the absence of a voluntary license, the failure to obtain a compulsory license renders the making 
and distribution of phonorecords actionable as acts of infringement under section 501 and subject to the 
remedies provided by sections 502 through 506. 


(B) DIGITAL PHONORECORD DELIVERIES.— 
(i) IN GENERAL.—In the case of phonorecords made and distributed by means of digital phonorecord 


delivery: 
(I) The failure to serve the notice of intention required by paragraph (2)(A) or paragraph (3), as 


applicable, forecloses the possibility of a compulsory license under such paragraph. 
(II) The failure to comply with paragraph (2)(B) forecloses the possibility of a blanket license for a period 


of 3 years after the last calendar day on which the notice of license was required to be submitted to the 
mechanical licensing collective under such paragraph. 
(ii) EFFECT OF FAILURE.—In either case described in subclause (I) or (II) of clause (i), in the absence of 


a voluntary license, the failure to obtain a compulsory license renders the making and distribution of 
phonorecords by means of digital phonorecord delivery actionable as acts of infringement under section 501 
and subject to the remedies provided by sections 502 through 506.  


(c) GENERAL CONDITIONS APPLICABLE TO COMPULSORY LICENSE.— 
(1) ROYALTY PAYABLE UNDER COMPULSORY LICENSE.— 


(A) IDENTIFICATION REQUIREMENT.—To be entitled to receive royalties under a compulsory license 
obtained under subsection (b)(1) the copyright owner must be identified in the registration or other public 
records of the Copyright Office. The owner is entitled to royalties for phonorecords made and distributed after 
being so identified, but is not entitled to recover for any phonorecords previously made and distributed. 
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(B) ROYALTY FOR PHONORECORDS OTHER THAN DIGITAL PHONORECORD DELIVERIES.—
Except as provided by subparagraph (A), for every phonorecord made and distributed under a compulsory 
license under subsection (a) other than by means of digital phonorecord delivery, with respect to each work 
embodied in the phonorecord, the royalty shall be the royalty prescribed under subparagraphs (D) through (F), 
paragraph (2)(A), and chapter 8. For purposes of this subparagraph, a phonorecord is considered ‘distributed’ if 
the person exercising the compulsory license has voluntarily and permanently parted with its possession. 


(C) ROYALTY FOR DIGITAL PHONORECORD DELIVERIES.—For every digital phonorecord delivery of 
a musical work made under a compulsory license under this section, the royalty payable shall be the royalty 
prescribed under subparagraphs (D) through (F), paragraph (2)(A), and chapter 8.  


(D) AUTHORITY TO NEGOTIATE.—Notwithstanding any provision of the antitrust laws, any copyright 
owners of nondramatic musical works and any persons entitled to obtain a compulsory license under subsection 
(a) may negotiate and agree upon the terms and rates of royalty payments under this section and the 
proportionate division of fees paid among copyright owners, and may designate common agents on a 
nonexclusive basis to negotiate, agree to, pay or receive such royalty payments. Such authority to negotiate the 
terms and rates of royalty payments includes, but is not limited to, the authority to negotiate the year during 
which the royalty rates prescribed under this subparagraph, subparagraphs (E) and (F), paragraph (2)(A), and 
chapter 8 shall next be determined. 


(E) DETERMINATION OF REASONABLE RATES AND TERMS.—Proceedings under chapter 8 shall 
determine reasonable rates and terms of royalty payments for the activities specified by this section during the 
period beginning with the effective date of such rates and terms, but not earlier than January 1 of the second year 
following the year in which the petition requesting the proceeding is filed, and ending on the effective date of 
successor rates and terms, or such other period as the parties may agree. Any copyright owners of nondramatic 
musical works and any persons entitled to obtain a compulsory license under subsection (a) may submit to the 
Copyright Royalty Judges licenses covering such activities. The parties to each proceeding shall bear their own 
costs. 


(F) SCHEDULE OF REASONABLE RATES.—The schedule of reasonable rates and terms determined by the 
Copyright Royalty Judges shall, subject to paragraph (2)(A), be binding on all copyright owners of nondramatic 
musical works and persons entitled to obtain a compulsory license under subsection (a) during the period 
specified in subparagraph (E), such other period as may be determined pursuant to subparagraphs (D) and (E), 
or such other period as the parties may agree. The Copyright Royalty Judges shall establish rates and terms that 
most clearly represent the rates and terms that would have been negotiated in the marketplace between a willing 
buyer and a willing seller. In determining such rates and terms for digital phonorecord deliveries, the Copyright 
Royalty Judges shall base their decision on economic, competitive, and programming information presented by 
the parties, including— 


(i) whether use of the compulsory licensee’s service may substitute for or may promote the sales of 
phonorecords or otherwise may interfere with or may enhance the musical work copyright owner’s other 
streams of revenue from its musical works; and 


(ii) the relative roles of the copyright owner and the compulsory licensee in the copyrighted work and the 
service made available to the public with respect to the relative creative contribution, technological 
contribution, capital investment, cost, and risk. 


(2) ADDITIONAL TERMS AND CONDITIONS.— 
(A) VOLUNTARY LICENSES AND CONTRACTUAL ROYALTY RATES.— 


(i) IN GENERAL.—License agreements voluntarily negotiated at any time between one or more copyright 
owners of nondramatic musical works and one or more persons entitled to obtain a compulsory license under 
subsection (a) shall be given effect in lieu of any determination by the Copyright Royalty Judges. Subject to 
clause (ii), the royalty rates determined pursuant to subparagraphs (E) and (F) of paragraph (1) shall be given 
effect as to digital phonorecord deliveries in lieu of any contrary royalty rates specified in a contract pursuant 
to which a recording artist who is the author of a nondramatic musical work grants a license under that 
person’s exclusive rights in the musical work under paragraphs (1) and (3) of section 106 or commits another 
person to grant a license in that musical work under paragraphs (1) and (3) of section 106, to a person desiring 
to fix in a tangible medium of expression a sound recording embodying the musical work. 


(ii) APPLICABILITY.—The second sentence of clause (i) shall not apply to— 
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(I) a contract entered into on or before June 22, 1995, and not modified thereafter for the purpose of 
reducing the royalty rates determined pursuant to subparagraphs (E) and (F) of paragraph (1) or of 
increasing the number of musical works within the scope of the contract covered by the reduced rates, 
except if a contract entered into on or before June 22, 1995, is modified thereafter for the purpose of 
increasing the number of musical works within the scope of the contract, any contrary royalty rates 
specified in the contract shall be given effect in lieu of royalty rates determined pursuant to subparagraphs 
(E) and (F) of paragraph (1) for the number of musical works within the scope of the contract as of June 
22, 1995; and 


(II) a contract entered into after the date that the sound recording is fixed in a tangible medium of 
expression substantially in a form intended for commercial release, if at the time the contract is entered 
into, the recording artist retains the right to grant licenses as to the musical work under paragraphs (1) and 
(3) of section 106. 


(B) SOUND RECORDING INFORMATION.—Except as provided in section 1002(e), a digital phonorecord 
delivery licensed under this paragraph shall be accompanied by the information encoded in the sound recording, 
if any, by or under the authority of the copyright owner of that sound recording, that identifies the title of the 
sound recording, the featured recording artist who performs on the sound recording, and related information, 
including information concerning the underlying musical work and its writer. 


(C) INFRINGEMENT REMEDIES.— 
(i) IN GENERAL.—A digital phonorecord delivery of a sound recording is actionable as an act of 


infringement under section 501, and is fully subject to the remedies provided by sections 502 through 506, 
unless— 


(I) the digital phonorecord delivery has been authorized by the sound recording copyright owner; and 
(II) the entity making the digital phonorecord delivery has obtained a compulsory license under 


subsection (a) or has otherwise been authorized by the musical work copyright owner, or by a record 
company pursuant to an individual download license, to make and distribute phonorecords of each 
musical work embodied in the sound recording by means of digital phonorecord delivery. 
(ii) OTHER REMEDIES.—Any cause of action under this subparagraph shall be in addition to those 


available to the owner of the copyright in the nondramatic musical work under subparagraph (J) and section 
106(4) and the owner of the copyright in the sound recording under section 106(6). 
(D) LIABILITY OF SOUND RECORDING OWNERS.—The liability of the copyright owner of a sound 


recording for infringement of the copyright in a nondramatic musical work embodied in the sound recording 
shall be determined in accordance with applicable law, except that the owner of a copyright in a sound recording 
shall not be liable for a digital phonorecord delivery by a third party if the owner of the copyright in the sound 
recording does not license the distribution of a phonorecord of the nondramatic musical work. 


(E) RECORDING DEVICES AND MEDIA.—Nothing in section 1008 shall be construed to prevent the 
exercise of the rights and remedies allowed by this paragraph, subparagraph (J), and chapter 5 in the event of a 
digital phonorecord delivery, except that no action alleging infringement of copyright may be brought under 
this title against a manufacturer, importer or distributor of a digital audio recording device, a digital audio 
recording medium, an analog recording device, or an analog recording medium, or against a consumer, based 
on the actions described in such section. 


(F) PRESERVATION OF RIGHTS.—Nothing in this section annuls or limits— 
(i) the exclusive right to publicly perform a sound recording or the musical work embodied therein, 


including by means of a digital transmission, under paragraphs (4) and (6) of section 106; 
(ii) except for compulsory licensing under the conditions specified by this section, the exclusive rights to 


reproduce and distribute the sound recording and the musical work embodied therein under paragraphs (1) 
and (3) of section 106, including by means of a digital phonorecord delivery; or 


(iii) any other rights under any other provision of section 106, or remedies available under this title, as such 
rights or remedies exist before, on, or after the date of enactment of the Digital Performance Right in Sound 
Recordings Act of 1995. 
(G) EXEMPT TRANSMISSIONS AND RETRANSMISSIONS.—The provisions of this section concerning 


digital phonorecord deliveries shall not apply to any exempt transmissions or retransmissions under section 
114(d)(1). The exemptions created in section 114(d)(1) do not expand or reduce the rights of copyright owners 
under paragraphs (1) through (5) of section 106 with respect to such transmissions and retransmissions. 
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(H) DISTRIBUTION BY RENTAL, LEASE, OR LENDING.—A compulsory license obtained under 
subsection (b)(1) to make and distribute phonorecords includes the right of the maker of such a phonorecord to 
distribute or authorize distribution of such phonorecord, other than by means of a digital phonorecord delivery, 
by rental, lease, or lending (or by acts or practices in the nature of rental, lease, or lending). With respect to each 
nondramatic musical work embodied in the phonorecord, the royalty shall be a proportion of the revenue 
received by the compulsory licensee from every such act of distribution of the phonorecord under this clause 
equal to the proportion of the revenue received by the compulsory licensee from distribution of the phonorecord 
under subsection (a)(1)(A)(ii)(II) that is payable by a compulsory licensee under that clause and under chapter 8. 
The Register of Copyrights shall issue regulations to carry out the purpose of this subparagraph. 


(I) PAYMENT OF ROYALTIES AND STATEMENTS OF ACCOUNT.—Except as provided in paragraphs 
(4)(A)(i) and (10)(B) of subsection (d), royalty payments shall be made on or before the twentieth day of each 
month and shall include all royalties for the month next preceding. Each monthly payment shall be made under 
oath and shall comply with requirements that the Register of Copyrights shall prescribe by regulation. The 
Register shall also prescribe regulations under which detailed cumulative annual statements of account, certified 
by a certified public accountant, shall be filed for every compulsory license under subsection (a). The regulations 
covering both the monthly and the annual statements of account shall prescribe the form, content, and manner 
of certification with respect to the number of records made and the number of records distributed. 


(J) NOTICE OF DEFAULT AND TERMINATION OF COMPULSORY LICENSE.—In the case of a license 
obtained under paragraph (1), (2)(A), or (3) of subsection (b), if the copyright owner does not receive the monthly 
payment and the monthly and annual statements of account when due, the owner may give written notice to the 
licensee that, unless the default is remedied not later than 30 days after the date on which the notice is sent, the 
compulsory license will be automatically terminated. Such termination renders either the making or the 
distribution, or both, of all phonorecords for which the royalty has not been paid, actionable as acts of 
infringement under section 501 and fully subject to the remedies provided by sections 502 through 506. In the 
case of a license obtained under subsection (b)(2)(B), license authority under the compulsory license may be 
terminated as provided in subsection (d)(4)(E). 


 (d) BLANKET LICENSE FOR DIGITAL USES, MECHANICAL LICENSING COLLECTIVE, AND DIGITAL LICENSEE 


COORDINATOR.— 
(1) BLANKET LICENSE FOR DIGITAL USES.— 


(A) IN GENERAL.—A digital music provider that qualifies for a compulsory license under subsection (a) 
may, by complying with the terms and conditions of this subsection, obtain a blanket license from copyright 
owners through the mechanical licensing collective to make and distribute digital phonorecord deliveries of 
musical works through one or more covered activities. 


(B) INCLUDED ACTIVITIES.—A blanket license— 
(i) covers all musical works (or shares of such works) available for compulsory licensing under this section 


for purposes of engaging in covered activities, except as provided in subparagraph (C); 
(ii) includes the making and distribution of server, intermediate, archival, and incidental reproductions of 


musical works that are reasonable and necessary for the digital music provider to engage in covered activities 
licensed under this subsection, solely for the purpose of engaging in such covered activities; and 


(iii) does not cover or include any rights or uses other than those described in clauses (i) and (ii). 
(C) OTHER LICENSES.—A voluntary license for covered activities entered into by or under the authority of 


1 or more copyright owners and 1 or more digital music providers, or authority to make and distribute permanent 
downloads of a musical work obtained by a digital music provider from a sound recording copyright owner 
pursuant to an individual download license, shall be given effect in lieu of a blanket license under this subsection 
with respect to the musical works (or shares thereof) covered by such voluntary license or individual download 
authority and the following conditions apply: 


(i) Where a voluntary license or individual download license applies, the license authority provided under 
the blanket license shall exclude any musical works (or shares thereof) subject to the voluntary license or 
individual download license. 


(ii) An entity engaged in covered activities under a voluntary license or authority obtained pursuant to an 
individual download license that is a significant nonblanket licensee shall comply with paragraph (6)(A). 


(iii) The rates and terms of any voluntary license shall be subject to the second sentence of clause (i) and 
clause (ii) of subsection (c)(2)(A) and paragraph (9)(C), as applicable. 
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(D) PROTECTION AGAINST INFRINGEMENT ACTIONS.—A digital music provider that obtains and 
complies with the terms of a valid blanket license under this subsection shall not be subject to an action for 
infringement of the exclusive rights provided by paragraphs (1) and (3) of section 106 under this title arising from 
use of a musical work (or share thereof) to engage in covered activities authorized by such license, subject to 
paragraph (4)(E). 


(E) OTHER REQUIREMENTS AND CONDITIONS APPLY.—Except as expressly provided in this 
subsection, each requirement, limitation, condition, privilege, right, and remedy otherwise applicable to 
compulsory licenses under this section shall apply to compulsory blanket licenses under this subsection. 
(2) AVAILABILITY OF BLANKET LICENSE.— 


(A) PROCEDURE FOR OBTAINING LICENSE.—A digital music provider may obtain a blanket license by 
submitting a notice of license to the mechanical licensing collective that specifies the particular covered activities 
in which the digital music provider seeks to engage, as follows: 


(i) The notice of license shall comply in form and substance with requirements that the Register of 
Copyrights shall establish by regulation. 


(ii) Unless rejected in writing by the mechanical licensing collective not later than 30 calendar days after 
the date on which the mechanical licensing collective receives the notice, the blanket license shall be effective 
as of the date on which the notice of license was sent by the digital music provider, as shown by a physical or 
electronic record. 


(iii) A notice of license may only be rejected by the mechanical licensing collective if— 
(I) the digital music provider or notice of license does not meet the requirements of this section or 


applicable regulations, in which case the requirements at issue shall be specified with reasonable 
particularity in the notice of rejection; or 


(II) the digital music provider has had a blanket license terminated by the mechanical licensing 
collective during the 3-year period preceding the date on which the mechanical licensing collective receives 
the notice pursuant to paragraph (4)(E). 
(iv) If a notice of license is rejected under clause (iii)(I), the digital music provider shall have 30 calendar 


days after receipt of the notice of rejection to cure any deficiency and submit an amended notice of license to 
the mechanical licensing collective. If the deficiency has been cured, the mechanical licensing collective shall 
so confirm in writing, and the license shall be effective as of the date that the original notice of license was 
provided by the digital music provider. 


(v) A digital music provider that believes a notice of license was improperly rejected by the mechanical 
licensing collective may seek review of such rejection in an appropriate district court of the United States. The 
district court shall determine the matter de novo based on the record before the mechanical licensing 
collective and any additional evidence presented by the parties. 
(B) BLANKET LICENSE EFFECTIVE DATE.—Blanket licenses shall be made available by the mechanical 


licensing collective on and after the license availability date. No such license shall be effective prior to the license 
availability date. 
(3) MECHANICAL LICENSING COLLECTIVE.— 


(A) IN GENERAL.—The mechanical licensing collective shall be a single entity that— 
(i) is a nonprofit entity, not owned by any other entity, that is created by copyright owners to carry out 


responsibilities under this subsection; 
(ii) is endorsed by, and enjoys substantial support from, musical work copyright owners that together 


represent the greatest percentage of the licensor market for uses of such works in covered activities, as 
measured over the preceding 3 full calendar years; 


(iii) is able to demonstrate to the Register of Copyrights that the entity has, or will have prior to the license 
availability date, the administrative and technological capabilities to perform the required functions of the 
mechanical licensing collective under this subsection and that is governed by a board of directors in 
accordance with subparagraph (D)(i); and 


(iv) has been designated by the Register of Copyrights, with the approval of the Librarian of Congress 
pursuant to section 702, in accordance with subparagraph (B). 
(B) DESIGNATION OF MECHANICAL LICENSING COLLECTIVE.— 


(i) INITIAL DESIGNATION.—Not later than 270 days after the enactment date, the Register of 
Copyrights shall initially designate the mechanical licensing collective as follows: 
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(I) Not later than 90 calendar days after the enactment date, the Register shall publish notice in the 
Federal Register soliciting information to assist in identifying the appropriate entity to serve as the 
mechanical licensing collective, including the name and affiliation of each member of the board of 
directors described under subparagraph (D)(i) and each committee established pursuant to clauses (iii), 
(iv), and (v) of subparagraph (D). 


(II) After reviewing the information requested under subclause (I) and making a designation, the 
Register shall publish notice in the Federal Register setting forth— 


(aa) the identity of and contact information for the mechanical licensing collective; and 
(bb) the reasons for the designation. 


(ii) PERIODIC REVIEW OF DESIGNATION.—Following the initial designation of the mechanical 
licensing collective, the Register shall, every 5 years, beginning with the fifth full calendar year to commence 
after the initial designation, publish notice in the Federal Register in the month of January soliciting 
information concerning whether the existing designation should be continued, or a different entity meeting 
the criteria described in clauses (i) through (iii) of subparagraph (A) shall be designated. Following publication 
of such notice, the Register shall— 


(I) after reviewing the information submitted and conducting additional proceedings as appropriate, 
publish notice in the Federal Register of a continuing designation or new designation of the mechanical 
licensing collective, as the case may be, and the reasons for such a designation, with any new designation 
to be effective as of the first day of a month that is not less than 6 months and not longer than 9 months 
after the date on which the Register publishes the notice, as specified by the Register; and 


(II) if a new entity is designated as the mechanical licensing collective, adopt regulations to govern the 
transfer of licenses, funds, records, data, and administrative responsibilities from the existing mechanical 
licensing collective to the new entity. 
(iii) CLOSEST ALTERNATIVE DESIGNATION.—If the Register is unable to identify an entity that fulfills 


each of the qualifications set forth in clauses (i) through (iii) of subparagraph (A), the Register shall designate 
the entity that most nearly fulfills such qualifications for purposes of carrying out the responsibilities of the 
mechanical licensing collective. 
(C) AUTHORITIES AND FUNCTIONS.— 


(i) IN GENERAL.—The mechanical licensing collective is authorized to perform the following functions, 
subject to more particular requirements as described in this subsection: 


(I) Offer and administer blanket licenses, including receipt of notices of license and reports of usage 
from digital music providers. 


(II) Collect and distribute royalties from digital music providers for covered activities. 
(III) Engage in efforts to identify musical works (and shares of such works) embodied in particular 


sound recordings, and to identify and locate the copyright owners of such musical works (and shares of 
such works). 


(IV) Maintain the musical works database and other information relevant to the administration of 
licensing activities under this section. 


(V) Administer a process by which copyright owners can claim ownership of musical works (and shares 
of such works), and a process by which royalties for works for which the owner is not identified or located 
are equitably distributed to known copyright owners. 


(VI) Administer collections of the administrative assessment from digital music providers and 
significant nonblanket licensees, including receipt of notices of nonblanket activity. 


(VII) Invest in relevant resources, and arrange for services of outside vendors and others, to support the 
activities of the mechanical licensing collective. 


(VIII) Engage in legal and other efforts to enforce rights and obligations under this subsection, including 
by filing bankruptcy proofs of claims for amounts owed under licenses, and acting in coordination with 
the digital licensee coordinator. 


(IX) Initiate and participate in proceedings before the Copyright Royalty Judges to establish the 
administrative assessment under this subsection. 


(X) Initiate and participate in proceedings before the Copyright Office with respect to activities under 
this subsection. 


(XI) Gather and provide documentation for use in proceedings before the Copyright Royalty Judges to 
set rates and terms under this section. 
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(XII) Maintain records of the activities of the mechanical licensing collective and engage in and respond 
to audits described in this subsection. 


(XIII) Engage in such other activities as may be necessary or appropriate to fulfill the responsibilities of 
the mechanical licensing collective under this subsection. 
(ii) RESTRICTIONS CONCERNING LICENSING AND ADMINISTRATIVE ACTIVITIES.—With 


respect to the administration of licenses, except as provided in clauses (i) and (iii) and subparagraph (E)(v), 
the mechanical licensing collective may only— 


(I) issue blanket licenses pursuant to subsection (d)(1); and 
(II) administer blanket licenses for reproduction or distribution rights in musical works for covered 


activities, including collecting and distributing royalties, pursuant to blanket licenses. 
(iii) ADDITIONAL ADMINISTRATIVE ACTIVITIES.—Subject to paragraph (11)(C), the mechanical 


licensing collective may also administer, including by collecting and distributing royalties, voluntary licenses 
issued by, or individual download licenses obtained from, copyright owners only for reproduction or 
distribution rights in musical works for covered activities, for which the mechanical licensing collective shall 
charge reasonable fees for such services. 


(iv) RESTRICTION ON LOBBYING.—The mechanical licensing collective may not engage in government 
lobbying activities, but may engage in the activities described in subclauses (IX), (X), and (XI) of clause (i). 
(D) GOVERNANCE.— 


(i) BOARD OF DIRECTORS.—The mechanical licensing collective shall have a board of directors 
consisting of 14 voting members and 3 nonvoting members, as follows: 


(I) Ten voting members shall be representatives of music publishers— 
(aa) to which songwriters have assigned exclusive rights of reproduction and distribution of musical 


works with respect to covered activities; and 
(bb) none of which may be owned by, or under common control with, any other board member. 


(II) Four voting members shall be professional songwriters who have retained and exercise exclusive 
rights of reproduction and distribution with respect to covered activities with respect to musical works 
they have authored. 


(III) One nonvoting member shall be a representative of the nonprofit trade association of music 
publishers that represents the greatest percentage of the licensor market for uses of musical works in 
covered activities, as measured for the 3-year period preceding the date on which the member is appointed. 


(IV) One nonvoting member shall be a representative of the digital licensee coordinator, provided that 
a digital licensee coordinator has been designated pursuant to paragraph (5)(B). Otherwise, the nonvoting 
member shall be the nonprofit trade association of digital licensees that represents the greatest percentage 
of the licensee market for uses of musical works in covered activities, as measured over the preceding 3 full 
calendar years. 


(V) One nonvoting member shall be a representative of a nationally recognized nonprofit trade 
association whose primary mission is advocacy on behalf of songwriters in the United States. 
(ii) BYLAWS.— 


(I) ESTABLISHMENT.—Not later than 1 year after the date on which the mechanical licensing 
collective is initially designated by the Register of Copyrights under subparagraph (B)(i), the collective shall 
establish bylaws to determine issues relating to the governance of the collective, including, but not limited 
to— 


(aa) the length of the term for each member of the board of directors; 
(bb) the staggering of the terms of the members of the board of directors; 
(cc) a process for filling a seat on the board of directors that is vacated before the end of the term 


with respect to that seat; 
(dd) a process for electing a member to the board of directors; and 
(ee) a management structure for daily operation of the collective. 


(II) PUBLIC AVAILABILITY.—The mechanical licensing collective shall make the bylaws established 
under subclause (I) available to the public. 
(iii) BOARD MEETINGS.—The board of directors shall meet not less frequently than biannually and 


discuss matters pertinent to the operations of the mechanical licensing collective, including the mechanical 
licensing collective budget. 
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(iv) OPERATIONS ADVISORY COMMITTEE.—The board of directors of the mechanical licensing 
collective shall establish an operations advisory committee consisting of not fewer than 6 members to make 
recommendations to the board of directors concerning the operations of the mechanical licensing collective, 
including the efficient investment in and deployment of information technology and data resources. Such 
committee shall have an equal number of members of the committee who are— 


(I) musical work copyright owners who are appointed by the board of directors of the mechanical 
licensing collective; and 


(II) representatives of digital music providers who are appointed by the digital licensee coordinator. 
(v) UNCLAIMED ROYALTIES OVERSIGHT COMMITTEE.—The board of directors of the mechanical 


licensing collective shall establish and appoint an unclaimed royalties oversight committee consisting of 10 
members, 5 of which shall be musical work copyright owners and 5 of which shall be professional songwriters 
whose works are used in covered activities. 


(vi) DISPUTE RESOLUTION COMMITTEE.—The board of directors of the mechanical licensing 
collective shall establish and appoint a dispute resolution committee that shall— 


(I) consist of not fewer than 6 members; and 
(II) include an equal number of representatives of musical work copyright owners and professional 


songwriters. 
(vii) MECHANICAL LICENSING COLLECTIVE ANNUAL REPORT.— 


(I) IN GENERAL.—Not later than June 30 of each year commencing after the license availability date, 
the mechanical licensing collective shall post, and make available online for a period of not less than 3 
years, an annual report that sets forth information regarding— 


(aa) the operational and licensing practices of the collective; 
(bb) how royalties are collected and distributed; 
(cc) budgeting and expenditures; 
(dd) the collective total costs for the preceding calendar year; 
(ee) the projected annual mechanical licensing collective budget; 
(ff) aggregated royalty receipts and payments; 
(gg) expenses that are more than 10 percent of the annual mechanical licensing collective budget; 


and 
(hh) the efforts of the collective to locate and identify copyright owners of unmatched musical works 


(and shares of works). 
(II) SUBMISSION.—On the date on which the mechanical licensing collective posts each report 


required under subclause (I), the collective shall provide a copy of the report to the Register of Copyrights. 
(viii) INDEPENDENT OFFICERS.—An individual serving as an officer of the mechanical licensing 


collective may not, at the same time, also be an employee or agent of any member of the board of directors of 
the collective or any entity represented by a member of the board of directors, as described in clause (i). 


(ix) OVERSIGHT AND ACCOUNTABILITY.— 
(I) IN GENERAL.—The mechanical licensing collective shall— 


(aa) ensure that the policies and practices of the collective are transparent and accountable; 
(bb) identify a point of contact for publisher inquiries and complaints with timely redress; and 
(cc) establish an anti-comingling policy for funds not collected under this section and royalties 


collected under this section. 
(II) AUDITS.— 


(aa) IN GENERAL.—Beginning in the fourth full calendar year that begins after the initial 
designation of the mechanical licensing collective by the Register of Copyrights under subparagraph 
(B)(i), and in every fifth calendar year thereafter, the collective shall retain a qualified auditor that 
shall— 


(AA) examine the books, records, and operations of the collective; 
(BB) prepare a report for the board of directors of the collective with respect to the matters 


described in item (bb); and 
(CC) not later than December 31 of the year in which the qualified auditor is retained, deliver the 


report described in subitem (BB) to the board of directors of the collective. 
(bb) MATTERS ADDRESSED.—Each report prepared under item (aa) shall address the 


implementation and efficacy of procedures of the mechanical licensing collective— 
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(AA) for the receipt, handling, and distribution of royalty funds, including any amounts held as 
unclaimed royalties; 


(BB) to guard against fraud, abuse, waste, and the unreasonable use of funds; and 
(CC) to protect the confidentiality of financial, proprietary, and other sensitive information. 


(cc) PUBLIC AVAILABILITY.—With respect to each report prepared under item (aa), the 
mechanical licensing collective shall— 


(AA) submit the report to the Register of Copyrights; and 
(BB) make the report available to the public. 


(E) MUSICAL WORKS DATABASE.— 
(i) ESTABLISHMENT AND MAINTENANCE OF DATABASE.—The mechanical licensing collective 


shall establish and maintain a database containing information relating to musical works (and shares of such 
works) and, to the extent known, the identity and location of the copyright owners of such works (and shares 
thereof) and the sound recordings in which the musical works are embodied. In furtherance of maintaining 
such database, the mechanical licensing collective shall engage in efforts to identify the musical works 
embodied in particular sound recordings, as well as to identify and locate the copyright owners of such works 
(and shares thereof), and update such data as appropriate. 


(ii) MATCHED WORKS.—With respect to musical works (and shares thereof) that have been matched to 
copyright owners, the musical works database shall include— 


(I) the title of the musical work; 
(II) the copyright owner of the work (or share thereof), and the ownership percentage of that owner; 
(III) contact information for such copyright owner; 
(IV) to the extent reasonably available to the mechanical licensing collective— 


(aa) the international standard musical work code for the work; and 
(bb) identifying information for sound recordings in which the musical work is embodied, including 


the  
name of the sound recording, featured artist, sound recording copyright owner, producer, international 
standard recording code, and other information commonly used to assist in associating sound 
recordings with musical works; and 
(V) such other information as the Register of Copyrights may prescribe by regulation. 


(iii) UNMATCHED WORKS.—With respect to unmatched musical works (and shares of works) in the 
database, the musical works database shall include— 


(I) to the extent reasonably available to the mechanical licensing collective— 
(aa) the title of the musical work; 
(bb) the ownership percentage for which an owner has not been identified; 
(cc) if a copyright owner has been identified but not located, the identity of such owner and the 


ownership percentage of that owner; 
(dd) identifying information for sound recordings in which the work is embodied, including sound 


recording 
name, featured artist, sound recording copyright owner, producer, international standard recording 
code, and other information commonly used to assist in associating sound recordings with musical 
works; and 


(ee) any additional information reported to the mechanical licensing collective that may assist in 
identifying the work; and 
(II) such other information relating to the identity and ownership of musical works (and shares of such 


works) as the Register of Copyrights may prescribe by regulation. 
(iv) SOUND RECORDING INFORMATION.—Each musical work copyright owner with any musical 


work listed in the musical works database shall engage in commercially reasonable efforts to deliver to the 
mechanical licensing collective, including for use in the musical works database, to the extent such 
information is not then available in the database, information regarding the names of the sound recordings 
in which that copyright owner’s musical works (or shares thereof) are embodied, to the extent practicable. 


(v) ACCESSIBILITY OF DATABASE.—The musical works database shall be made available to members 
of the public in a searchable, online format, free of charge. The mechanical licensing collective shall make 
such database available in a bulk, machine-readable format, through a widely available software application, 
to the following entities: 
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(I) Digital music providers operating under the authority of valid notices of license, free of charge. 
(II) Significant nonblanket licensees in compliance with their obligations under paragraph (6), free of 


charge. 
(III) Authorized vendors of the entities described in subclauses (I) and (II), free of charge. 
(IV) The Register of Copyrights, free of charge (but the Register shall not treat such database or any 


information therein as a Government record). 
(V) Any other person or entity for a fee not to exceed the marginal cost to the mechanical licensing 


collective of providing the database to such person or entity. 
(vi) ADDITIONAL REQUIREMENTS.—The Register of Copyrights shall establish requirements by 


regulations to ensure the usability, interoperability, and usage restrictions of the musical works database. 
(F) NOTICES OF LICENSE AND NONBLANKET ACTIVITY.— 


(i) NOTICES OF LICENSES.—The mechanical licensing collective shall receive, review, and confirm or 
reject notices of license from digital music providers, as provided in paragraph (2)(A). The collective shall 
maintain a current, publicly accessible list of blanket licenses that includes contact information for the 
licensees and the effective dates of such licenses. 


(ii) NOTICES OF NONBLANKET ACTIVITY.—The mechanical licensing collective shall receive notices 
of nonblanket activity from significant nonblanket licensees, as provided in paragraph (6)(A). The collective 
shall maintain a current, publicly accessible list of notices of nonblanket activity that includes contact 
information for significant nonblanket licensees and the dates of receipt of such notices. 
(G) COLLECTION AND DISTRIBUTION OF ROYALTIES.— 


(i) IN GENERAL.—Upon receiving reports of usage and payments of royalties from digital music 
providers for covered activities, the mechanical licensing collective shall— 


(I) engage in efforts to— 
(aa) identify the musical works embodied in sound recordings reflected in such reports, and the 


copyright owners of such musical works (and shares thereof); 
(bb) confirm uses of musical works subject to voluntary licenses and individual download licenses, 


and the corresponding pro rata amounts to be deducted from royalties that would otherwise be due 
under the blanket license; and 


(cc) confirm proper payment of royalties due; 
(II) distribute royalties to copyright owners in accordance with the usage and other information 


contained in such reports, as well as the ownership and other information contained in the records of the 
collective; and 


(III) deposit into an interest-bearing account, as provided in subparagraph (H)(ii), royalties that cannot 
be distributed due to— 


(aa) an inability to identify or locate a copyright owner of a musical work (or share thereof); or 
(bb) a pending dispute before the dispute resolution committee of the mechanical licensing 


collective. 
(ii) OTHER COLLECTION EFFORTS.—Any royalties recovered by the mechanical licensing collective as 


a result of efforts to enforce rights or obligations under a blanket license, including through a bankruptcy 
proceeding or other legal action, shall be distributed to copyright owners based on available usage information 
and in accordance with the procedures described in subclauses (I) and (II) of clause (i), on a pro rata basis in 
proportion to the overall percentage recovery of the total royalties owed, with any pro rata share of royalties 
that cannot be distributed deposited in an interest-bearing account as provided in subparagraph (H)(ii). 
(H) HOLDING OF ACCRUED ROYALTIES.— 


(i) HOLDING PERIOD.—The mechanical licensing collective shall hold accrued royalties associated with 
particular musical works (and shares of works) that remain unmatched for a period of not less than 3 years 
after the date on which the funds were received by the mechanical licensing collective, or not less than 3 years 
after the date on which the funds were accrued by a digital music provider that subsequently transferred such 
funds to the mechanical licensing collective pursuant to paragraph (10)(B), whichever period expires sooner. 


(ii) INTEREST-BEARING ACCOUNT.—Accrued royalties for unmatched works (and shares thereof) 
shall be maintained by the mechanical licensing collective in an interest-bearing account that earns monthly 
interest— 


(I) at the Federal, short-term rate; and 
(II) that accrues for the benefit of copyright owners entitled to payment of such accrued royalties. 
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(I) MUSICAL WORKS CLAIMING PROCESS.—When a copyright owner of an unmatched work (or share 
of a work) has been identified and located in accordance with the procedures of the mechanical licensing 
collective, the collective shall— 


(i) update the musical works database and the other records of the collective accordingly; and 
(ii) provided that accrued royalties for the musical work (or share thereof) have not yet been included in a 


distribution pursuant to subparagraph (J)(i), pay such accrued royalties and a proportionate amount of 
accrued interest associated with that work (or share thereof) to the copyright owner, accompanied by a 
cumulative statement of account reflecting usage of such work and accrued royalties based on information 
provided by digital music providers to the mechanical licensing collective. 
(J) DISTRIBUTION OF UNCLAIMED ACCRUED ROYALTIES.— 


(i) DISTRIBUTION PROCEDURES.—After the expiration of the prescribed holding period for accrued 
royalties provided in subparagraph (H)(i), the mechanical licensing collective shall distribute such accrued 
royalties, along with a proportionate share of accrued interest, to copyright owners identified in the records 
of the collective, subject to the following requirements, and in accordance with the policies and procedures 
established under clause (ii): 


(I) The first such distribution shall occur on or after January 1 of the second full calendar year to 
commence after the license availability date, with not less than 1 such distribution to take place during each 
calendar year thereafter. 


(II) Copyright owners’ payment shares for unclaimed accrued royalties for particular reporting periods 
shall be determined in a transparent and equitable manner based on data indicating the relative market 
shares of such copyright owners as reflected in reports of usage provided by digital music providers for 
covered activities for the periods in question, including, in addition to usage data provided to the 
mechanical licensing collective, usage data provided to copyright owners under voluntary licenses and 
individual download licenses for covered activities, to the extent such information is available to the 
mechanical licensing collective. In furtherance of the determination of equitable market shares under this 
subparagraph— 


(aa) the mechanical licensing collective may require copyright owners seeking distributions of 
unclaimed accrued royalties to provide, or direct the provision of, information concerning the usage of 
musical works under voluntary licenses and individual download licenses for covered activities; and 


(bb) the mechanical licensing collective shall take appropriate steps to safeguard the confidentiality 
and security of usage, financial, and other sensitive data used to compute market shares in accordance 
with the confidentiality provisions prescribed by the Register of Copyrights under paragraph (12)(C). 


(ii) ESTABLISHMENT OF DISTRIBUTION POLICIES.—The unclaimed royalties oversight committee 
established under subparagraph (D)(v) shall establish policies and procedures for the distribution of 
unclaimed accrued royalties and accrued interest in accordance with this subparagraph, including the 
provision of usage data to copyright owners to allocate payments and credits to songwriters pursuant to clause 
(iv), subject to the approval of the board of directors of the mechanical licensing collective. 


(iii) PUBLIC NOTICE OF UNCLAIMED ACCRUED ROYALTIES.—The mechanical licensing collective 
shall— 


(I) maintain a publicly accessible online facility with contact information for the collective that lists 
unmatched musical works (and shares of works), through which a copyright owner may assert an 
ownership claim with respect to such a work (and a share of such a work); 


(II) engage in diligent, good-faith efforts to publicize, throughout the music industry— 
(aa) the existence of the collective and the ability to claim unclaimed accrued royalties for unmatched 


musical works (and shares of such works) held by the collective; 
(bb) the procedures by which copyright owners may identify themselves and provide contact, 


ownership, and other relevant information to the collective in order to receive payments of accrued 
royalties; 


(cc) any transfer of accrued royalties for musical works under paragraph (10)(B), not later than 180 
days after the date on which the transfer is received; and 


(dd) any pending distribution of unclaimed accrued royalties and accrued interest, not less than 90 
days before the date on which the distribution is made; and 
(III) as appropriate, participate in music industry conferences and events for the purpose of publicizing 


the matters described in subclause (II). 
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(iv) SONGWRITER PAYMENTS.—Copyright owners that receive a distribution of unclaimed accrued 
royalties and accrued interest shall pay or credit a portion to songwriters (or the authorized agents of 
songwriters) on whose behalf the copyright owners license or administer musical works for covered activities, 
in accordance with applicable contractual terms, but notwithstanding any agreement to the contrary— 


(I) such payments and credits to songwriters shall be allocated in proportion to reported usage of 
individual musical works by digital music providers during the reporting periods covered by the 
distribution from the mechanical licensing collective; and 


(II) in no case shall the payment or credit to an individual songwriter be less than 50 percent of the 
payment received by the copyright owner attributable to usage of musical works (or shares of works) of 
that songwriter. 


(K) DISPUTE RESOLUTION.—The dispute resolution committee established under subparagraph (D)(vi) 
shall establish policies and procedures— 


(i) for copyright owners to address in a timely and equitable manner disputes relating to ownership 
interests in musical works licensed under this section and allocation and distribution of royalties by the 
mechanical licensing collective, subject to the approval of the board of directors of the mechanical licensing 
collective; 


(ii) that shall include a mechanism to hold disputed funds in accordance with the requirements described 
in subparagraph (H)(ii) pending resolution of the dispute; and 


(iii) except as provided in paragraph (11)(D), that shall not affect any legal or equitable rights or remedies 
available to any copyright owner or songwriter concerning ownership of, and entitlement to royalties for, a 
musical work. 
(L) VERIFICATION OF PAYMENTS BY MECHANICAL LICENSING COLLECTIVE.— 


(i) VERIFICATION PROCESS.—A copyright owner entitled to receive payments of royalties for covered 
activities from the mechanical licensing collective may, individually or with other copyright owners, conduct 
an audit of the mechanical licensing collective to verify the accuracy of royalty payments by the mechanical 
licensing collective to such copyright owner, as follows: 


(I) A copyright owner may audit the mechanical licensing collective only once in a year for any or all of 
the 3 calendar years preceding the year in which the audit is commenced, and may not audit records for 
any calendar year more than once. 


(II) The audit shall be conducted by a qualified auditor, who shall perform the audit during the ordinary 
course of business by examining the books, records, and data of the mechanical licensing collective, 
according to generally accepted auditing standards and subject to applicable confidentiality requirements 
prescribed by the Register of Copyrights under paragraph (12)(C). 


(III) The mechanical licensing collective shall make such books, records, and data available to the 
qualified auditor and respond to reasonable requests for relevant information, and shall use commercially 
reasonable efforts to facilitate access to relevant information maintained by third parties. 


(IV) To commence the audit, any copyright owner shall file with the Copyright Office a notice of intent 
to conduct an audit of the mechanical licensing collective, identifying the period of time to be audited, and 
shall simultaneously deliver a copy of such notice to the mechanical licensing collective. The Register of 
Copyrights shall cause the notice of audit to be published in the Federal Register not later than 45 calendar 
days after the date on which the notice is received. 


(V) The qualified auditor shall determine the accuracy of royalty payments, including whether an 
underpayment or overpayment of royalties was made by the mechanical licensing collective to each 
auditing copyright owner, except that, before providing a final audit report to any such copyright owner, 
the qualified auditor shall provide a tentative draft of the report to the mechanical licensing collective and 
allow the mechanical licensing collective a reasonable opportunity to respond to the findings, including by 
clarifying issues and correcting factual errors. 


(VI) The auditing copyright owner or owners shall bear the cost of the audit. In case of an underpayment 
to any copyright owner, the mechanical licensing collective shall pay the amounts of any such 
underpayment to such auditing copyright owner, as appropriate. In case of an overpayment by the 
mechanical licensing collective, the mechanical licensing collective may debit the account of the auditing 
copyright owner or owners for such overpaid amounts, or such owner or owners shall refund overpaid 
amounts to the mechanical licensing collective, as appropriate. 
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(ii) ALTERNATIVE VERIFICATION PROCEDURES.—Nothing in this subparagraph shall preclude a 
copyright owner and the mechanical licensing collective from agreeing to audit procedures different from 
those described in this subparagraph, except that a notice of the audit shall be provided to and published by 
the Copyright Office as described in clause (i)(IV). 
(M) RECORDS OF MECHANICAL LICENSING COLLECTIVE.— 


(i) RECORDS MAINTENANCE.—The mechanical licensing collective shall ensure that all material 
records of the operations of the mechanical licensing collective, including those relating to notices of license, 
the administration of the claims process of the mechanical licensing collective, reports of usage, royalty 
payments, receipt and maintenance of accrued royalties, royalty distribution processes, and legal matters, are 
preserved and maintained in a secure and reliable manner, with appropriate commercially reasonable 
safeguards against unauthorized access, copying, and disclosure, and subject to the confidentiality 
requirements prescribed by the Register of Copyrights under paragraph (12)(C) for a period of not less than 7 
years after the date of creation or receipt, whichever occurs later. 


(ii) RECORDS ACCESS.—The mechanical licensing collective shall provide prompt access to electronic 
and other records pertaining to the administration of a copyright owner’s musical works upon reasonable 
written request of the owner or the authorized representative of the owner. 


(4) TERMS AND CONDITIONS OF BLANKET LICENSE.—A blanket license is subject to, and conditioned 
upon, the following requirements: 


(A) ROYALTY REPORTING AND PAYMENTS.— 
(i) MONTHLY REPORTS AND PAYMENT.—A digital music provider shall report and pay royalties to 


the mechanical licensing collective under the blanket license on a monthly basis in accordance with clause (ii) 
and subsection (c)(2)(I), except that the monthly reporting shall be due on the date that is 45 calendar days, 
rather than 20 calendar days, after the end of the monthly reporting period. 


(ii) DATA TO BE REPORTED.—In reporting usage of musical works to the mechanical licensing 
collective, a digital music provider shall provide usage data for musical works used under the blanket license 
and usage data for musical works used in covered activities under voluntary licenses and individual download 
licenses. In the report of usage, the digital music provider shall— 


(I) with respect to each sound recording embodying a musical work— 
(aa) provide identifying information for the sound recording, including sound recording name, 


featured artist, and, to the extent acquired by the digital music provider in connection with its use of 
sound recordings of musical works to engage in covered activities, including pursuant to subparagraph 
(B), sound recording copyright owner, producer, international standard recording code, and other 
information commonly used in the industry to identify sound recordings and match them to the 
musical works the sound recordings embody; 


(bb) to the extent acquired by the digital music provider in the metadata provided by sound 
recording copyright owners or other licensors of sound recordings in connection with the use of sound 
recordings of musical works to engage in covered activities, including pursuant to subparagraph (B), 
provide information concerning authorship and ownership of the applicable rights in the musical work 
embodied in the sound recording (including each songwriter, publisher name, and respective 
ownership share) and the international standard musical work code; and 


(cc) provide the number of digital phonorecord deliveries of the sound recording, including limited 
downloads and interactive streams; 
(II) identify and provide contact information for all musical work copyright owners for works embodied 


in sound recordings as to which a voluntary license, rather than the blanket license, is in effect with respect 
to the uses being reported; and 


(III) provide such other information as the Register of Copyrights shall require by regulation. 
(iii) FORMAT AND MAINTENANCE OF REPORTS.—Reports of usage provided by digital music 


providers to the mechanical licensing collective shall be in a machine-readable format that is compatible with 
the information technology systems of the mechanical licensing collective and meets the requirements of 
regulations adopted by the Register of Copyrights. The Register shall also adopt regulations setting forth 
requirements under which records of use shall be maintained and made available to the mechanical licensing 
collective by digital music providers engaged in covered activities under a blanket license. 


(iv) ADOPTION OF REGULATIONS.—The Register of Copyrights shall adopt regulations— 
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(I) setting forth requirements under which records of use shall be maintained and made available to the 
mechanical licensing collective by digital music providers engaged in covered activities under a blanket 
license; and 


(II) regarding adjustments to reports of usage by digital music providers, including mechanisms to 
account for overpayment and underpayment of royalties in prior periods. 


(B) COLLECTION OF SOUND RECORDING INFORMATION.—A digital music provider shall engage in 
good-faith, commercially reasonable efforts to obtain from sound recording copyright owners and other 
licensors of sound recordings made available through the service of such digital music provider information 
concerning— 


(i) sound recording copyright owners, producers, international standard recording codes, and other 
information commonly used in the industry to identify sound recordings and match them to the musical 
works the sound recordings embody; and 


(ii) the authorship and ownership of musical works, including songwriters, publisher names, ownership 
shares, and international standard musical work codes. 
(C) PAYMENT OF ADMINISTRATIVE ASSESSMENT.—A digital music provider and any significant 


nonblanket licensee shall pay the administrative assessment established under paragraph (7)(D) in accordance 
with this subsection and applicable regulations. 


(D) VERIFICATION OF PAYMENTS BY DIGITAL MUSIC PROVIDERS.— 
(i) VERIFICATION PROCESS.—The mechanical licensing collective may conduct an audit of a digital 


music provider operating under the blanket license to verify the accuracy of royalty payments by the digital 
music provider to the mechanical licensing collective as follows: 


(I) The mechanical licensing collective may commence an audit of a digital music provider not more 
frequently than once in any 3-calendar-year period to cover a verification period of not more than the 3 
full calendar years preceding the date of commencement of the audit, and such audit may not audit records 
for any such 3-year verification period more than once. 


(II) The audit shall be conducted by a qualified auditor, who shall perform the audit during the ordinary 
course of business by examining the books, records, and data of the digital music provider, according to 
generally accepted auditing standards and subject to applicable confidentiality requirements prescribed by 
the Register of Copyrights under paragraph (12)(C). 


(III) The digital music provider shall make such books, records, and data available to the qualified 
auditor and respond to reasonable requests for relevant information, and shall use commercially 
reasonable efforts to provide access to relevant information maintained with respect to a digital music 
provider by third parties. 


(IV) To commence the audit, the mechanical licensing collective shall file with the Copyright Office a 
notice of intent to conduct an audit of the digital music provider, identifying the period of time to be 
audited, and shall simultaneously deliver a copy of such notice to the digital music provider. The Register 
of Copyrights shall cause the notice of audit to be published in the Federal Register not later than 45 
calendar days after the date on which notice is received. 


(V) The qualified auditor shall determine the accuracy of royalty payments, including whether an 
underpayment or overpayment of royalties was made by the digital music provider to the mechanical 
licensing collective, except that, before providing a final audit report to the mechanical licensing collective, 
the qualified auditor shall provide a tentative draft of the report to the digital music provider and allow 
the digital music provider a reasonable opportunity to respond to the findings, including by clarifying 
issues and correcting factual errors. 


(VI) The mechanical licensing collective shall pay the cost of the audit, unless the qualified auditor 
determines that there was an underpayment by the digital music provider of not less than 10 percent, in 
which case the digital music provider shall bear the reasonable costs of the audit, in addition to paying the 
amount of any underpayment to the mechanical licensing collective. In case of an overpayment by the 
digital music provider, the mechanical licensing collective shall provide a credit to the account of the digital 
music provider. 


(VII) A digital music provider may not assert section 507 or any other Federal or State statute of 
limitations, doctrine of laches or estoppel, or similar provision as a defense to a legal action arising from 
an audit under this subparagraph if such legal action is commenced not more than 6 years after the 
commencement of the audit that is the basis for such action. 
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(ii) ALTERNATIVE VERIFICATION PROCEDURES.—Nothing in this subparagraph shall preclude the 
mechanical licensing collective and a digital music provider from agreeing to audit procedures different from 
those described in this subparagraph, except that a notice of the audit shall be provided to and published by 
the Copyright Office as described in clause (i)(IV). 
(E) DEFAULT UNDER BLANKET LICENSE.— 


(i) CONDITIONS OF DEFAULT.—A digital music provider shall be in default under a blanket license if 
the digital music provider— 


(I) fails to provide 1 or more monthly reports of usage to the mechanical licensing collective when due; 
(II) fails to make a monthly royalty or late fee payment to the mechanical licensing collective when due, 


in all or material part; 
(III) provides 1 or more monthly reports of usage to the mechanical licensing collective that, on the 


whole, is or are materially deficient as a result of inaccurate, missing, or unreadable data, where the correct 
data was available to the digital music provider and required to be reported under this section and 
applicable regulations; 


(IV) fails to pay the administrative assessment as required under this subsection and applicable 
regulations; or 


(V) after being provided written notice by the mechanical licensing collective, refuses to comply with 
any other material term or condition of the blanket license under this section for a period of not less than 
60 calendar days. 
(ii) NOTICE OF DEFAULT AND TERMINATION.—In case of a default by a digital music provider, the 


mechanical licensing collective may proceed to terminate the blanket license of the digital music provider as 
follows: 


(I) The mechanical licensing collective shall provide written notice to the digital music provider 
describing with reasonable particularity the default and advising that unless such default is cured not later 
than 60 calendar days after the date of the notice, the blanket license will automatically terminate at the 
end of that period. 


(II) If the digital music provider fails to remedy the default before the end of the 60-day period described 
in subclause (I), the license shall terminate without any further action on the part of the mechanical 
licensing collective. Such termination renders the making of all digital phonorecord deliveries of all 
musical works (and shares thereof) covered by the blanket license for which the royalty or administrative 
assessment has not been paid actionable as acts of infringement under section 501 and subject to the 
remedies provided by sections 502 through 506. 
(iii) NOTICE TO COPYRIGHT OWNERS.—The mechanical licensing collective shall provide written 


notice of any termination under this subparagraph to copyright owners of affected works. 
(iv) REVIEW BY FEDERAL DISTRICT COURT.—A digital music provider that believes a blanket license 


was improperly terminated by the mechanical licensing collective may seek review of such termination in an 
appropriate district court of the United States. The district court shall determine the matter de novo based on 
the record before the mechanical licensing collective and any additional supporting evidence presented by the 
parties. 


(5) DIGITAL LICENSEE COORDINATOR.— 
(A) IN GENERAL.—The digital licensee coordinator shall be a single entity that— 


(i) is a nonprofit, not owned by any other entity, that is created to carry out responsibilities under this 
subsection; 


(ii) is endorsed by and enjoys substantial support from digital music providers and significant nonblanket 
licensees that together represent the greatest percentage of the licensee market for uses of musical works in 
covered activities, as measured over the preceding 3 calendar years; 


(iii) is able to demonstrate that it has, or will have prior to the license availability date, the administrative 
capabilities to perform the required functions of the digital licensee coordinator under this subsection; and 


(iv) has been designated by the Register of Copyrights, with the approval of the Librarian of Congress 
pursuant to section 702, in accordance with subparagraph (B). 
(B) DESIGNATION OF DIGITAL LICENSEE COORDINATOR.— 


(i) INITIAL DESIGNATION.—The Register of Copyrights shall initially designate the digital licensee 
coordinator not later than 270 days after the enactment date, in accordance with the same procedure 
described for designation of the mechanical licensing collective in paragraph (3)(B)(i). 
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(ii) PERIODIC REVIEW OF DESIGNATION.—Following the initial designation of the digital licensee 
coordinator, the Register of Copyrights shall, every 5 years, beginning with the fifth full calendar year to 
commence after the initial designation, determine whether the existing designation should be continued, or 
a different entity meeting the criteria described in clauses (i) through (iii) of subparagraph (A) should be 
designated, in accordance with the same procedure described for the mechanical licensing collective in 
paragraph (3)(B)(ii). 


(iii) INABILITY TO DESIGNATE.—If the Register of Copyrights is unable to identify an entity that fulfills 
each of the qualifications described in clauses (i) through (iii) of subparagraph (A) to serve as the digital 
licensee coordinator, the Register may decline to designate a digital licensee coordinator. The determination 
of the Register not to designate a digital licensee coordinator shall not negate or otherwise affect any provision 
of this subsection except to the limited extent that a provision references the digital licensee coordinator. In 
such case, the reference to the digital licensee coordinator shall be without effect unless and until a new digital 
licensee coordinator is designated. 
(C) AUTHORITIES AND FUNCTIONS.— 


(i) IN GENERAL.—The digital licensee coordinator is authorized to perform the following functions, 
subject to more particular requirements as described in this subsection: 


(I) Establish a governance structure, criteria for membership, and any dues to be paid by its members. 
(II) Engage in efforts to enforce notice and payment obligations with respect to the administrative 


assessment, including by receiving information from and coordinating with the mechanical licensing 
collective. 


(III) Initiate and participate in proceedings before the Copyright Royalty Judges to establish the 
administrative assessment under this subsection. 


(IV) Initiate and participate in proceedings before the Copyright Office with respect to activities under 
this subsection. 


(V) Gather and provide documentation for use in proceedings before the Copyright Royalty Judges to 
set rates and terms under this section. 


(VI) Maintain records of its activities. 
(VII) Assist in publicizing the existence of the mechanical licensing collective and the ability of copyright 


owners to claim royalties for unmatched musical works (and shares of works) through the collective. 
(VIII) Engage in such other activities as may be necessary or appropriate to fulfill its responsibilities 


under this subsection. 
(ii) RESTRICTION ON LOBBYING.—The digital licensee coordinator may not engage in government 


lobbying activities, but may engage in the activities described in subclauses (III), (IV), and (V) of clause (i). 
(iii) ASSISTANCE WITH PUBLICITY FOR UNCLAIMED ROYALTIES.—The digital licensee 


coordinator shall make reasonable, good-faith efforts to assist the mechanical licensing collective in the efforts 
of the collective to locate and identify copyright owners of unmatched musical works (and shares of such 
works) by encouraging digital music providers to publicize the existence of the collective and the ability of 
copyright owners to claim unclaimed accrued royalties, including by— 


(I) posting contact information for the collective at reasonably prominent locations on digital music 
provider websites and applications; and 


(II) conducting in-person outreach activities with songwriters. 
(6) REQUIREMENTS FOR SIGNIFICANT NONBLANKET LICENSEES.— 


(A) IN GENERAL.— 
(i) NOTICE OF ACTIVITY.—Not later than 45 calendar days after the license availability date, or 45 


calendar days after the end of the first full calendar month in which an entity initially qualifies as a significant 
nonblanket licensee, whichever occurs later, a significant nonblanket licensee shall submit a notice of 
nonblanket activity to the mechanical licensing collective. The notice of nonblanket activity shall comply in 
form and substance with requirements that the Register of Copyrights shall establish by regulation, and a copy 
shall be made available to the digital licensee coordinator. 


(ii) REPORTING AND PAYMENT OBLIGATIONS.—The notice of nonblanket activity submitted to the 
mechanical licensing collective shall be accompanied by a report of usage that contains the information 
described in paragraph (4)(A)(ii), as well as any payment of the administrative assessment required under this 
subsection and applicable regulations. Thereafter, subject to clause (iii), a significant nonblanket licensee shall 
continue to provide monthly reports of usage, accompanied by any required payment of the administrative 
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assessment, to the mechanical licensing collective. Such reports and payments shall be submitted not later 
than 45 calendar days after the end of the calendar month being reported. 


(iii) DISCONTINUATION OF OBLIGATIONS.—An entity that has submitted a notice of nonblanket 
activity to the mechanical licensing collective that has ceased to qualify as a significant nonblanket licensee 
may so notify the collective in writing. In such case, as of the calendar month in which such notice is provided, 
such entity shall no longer be required to provide reports of usage or pay the administrative assessment, but 
if such entity later qualifies as a significant nonblanket licensee, such entity shall again be required to comply 
with clauses (i) and (ii). 
(B) REPORTING BY MECHANICAL LICENSING COLLECTIVE TO DIGITAL LICENSEE 


COORDINATOR.— 
(i) MONTHLY REPORTS OF NONCOMPLIANT LICENSEES.—The mechanical licensing collective 


shall provide monthly reports to the digital licensee coordinator setting forth any significant nonblanket 
licensees of which the collective is aware that have failed to comply with subparagraph (A). 


(ii) TREATMENT OF CONFIDENTIAL INFORMATION.—The mechanical licensing collective and 
digital licensee coordinator shall take appropriate steps to safeguard the confidentiality and security of 
financial and other sensitive data shared under this subparagraph, in accordance with the confidentiality 
requirements prescribed by the Register of Copyrights under paragraph (12)(C). 
(C) LEGAL ENFORCEMENT EFFORTS.— 


(i) FEDERAL COURT ACTION.—Should the mechanical licensing collective or digital licensee 
coordinator become aware that a significant nonblanket licensee has failed to comply with subparagraph (A), 
either may commence an action in an appropriate district court of the United States for damages and 
injunctive relief. If the significant nonblanket licensee is found liable, the court shall, absent a finding of 
excusable neglect, award damages in an amount equal to three times the total amount of the unpaid 
administrative assessment and, notwithstanding anything to the contrary in section 505, reasonable attorney’s 
fees and costs, as well as such other relief as the court determines appropriate. In all other cases, the court 
shall award relief as appropriate. Any recovery of damages shall be payable to the mechanical licensing 
collective as an offset to the collective total costs. 


(ii) STATUTE OF LIMITATIONS FOR ENFORCEMENT ACTION.—Any action described in this 
subparagraph shall be commenced within the time period described in section 507(b). 


(iii) OTHER RIGHTS AND REMEDIES PRESERVED.—The ability of the mechanical licensing collective 
or digital licensee coordinator to bring an action under this subparagraph shall in no way alter, limit or negate 
any other right or remedy that may be available to any party at law or in equity. 


(7) FUNDING OF MECHANICAL LICENSING COLLECTIVE.— 
(A) IN GENERAL.—The collective total costs shall be funded by— 


(i) an administrative assessment, as such assessment is established by the Copyright Royalty Judges 
pursuant to subparagraph (D) from time to time, to be paid by— 


(I) digital music providers that are engaged, in all or in part, in covered activities pursuant to a blanket 
license; and 


(II) significant nonblanket licensees; and 
(ii) voluntary contributions from digital music providers and significant nonblanket licensees as may be 


agreed with copyright owners. 
(B) VOLUNTARY CONTRIBUTIONS.— 


(i) AGREEMENTS CONCERNING CONTRIBUTIONS.—Except as provided in clause (ii), voluntary 
contributions by digital music providers and significant nonblanket licensees shall be determined by private 
negotiation and agreement, and the following conditions apply: 


(I) The date and amount of each voluntary contribution to the mechanical licensing collective shall be 
documented in a writing signed by an authorized agent of the mechanical licensing collective and the 
contributing party. 


(II) Such agreement shall be made available as required in proceedings before the Copyright Royalty 
Judges to establish or adjust the administrative assessment in accordance with applicable statutory and 
regulatory provisions and rulings of the Copyright Royalty Judges. 
(ii) TREATMENT OF CONTRIBUTIONS.—Each voluntary contribution described in clause (i) shall be 


treated for purposes of an administrative assessment proceeding as an offset to the collective total costs that 
would otherwise be recovered through the administrative assessment. Any allocation or reallocation of 
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voluntary contributions between or among individual digital music providers or significant nonblanket 
licensees shall be a matter of private negotiation and agreement among such parties and outside the scope of 
the administrative assessment proceeding. 
(C) INTERIM APPLICATION OF ACCRUED ROYALTIES.—In the event that the administrative 


assessment, together with any funding from voluntary contributions as provided in subparagraphs (A) and (B), 
is inadequate to cover current collective total costs, the collective, with approval of its board of directors, may 
apply unclaimed accrued royalties on an interim basis to defray such costs, subject to future reimbursement of 
such royalties from future collections of the assessment. 


(D) DETERMINATION OF ADMINISTRATIVE ASSESSMENT.— 
(i) ADMINISTRATIVE ASSESSMENT TO COVER COLLECTIVE TOTAL COSTS.—The administrative 


assessment shall be used solely and exclusively to fund the collective total costs. 
(ii) SEPARATE PROCEEDING BEFORE COPYRIGHT ROYALTY JUDGES.—The amount and terms of 


the administrative assessment shall be determined and established in a separate and independent proceeding 
before the Copyright Royalty Judges, according to the procedures described in clauses (iii) and (iv). The 
administrative assessment determined in such proceeding shall— 


(I) be wholly independent of royalty rates and terms applicable to digital music providers, which shall 
not be taken into consideration in any manner in establishing the administrative assessment; 


(II) be established by the Copyright Royalty Judges in an amount that is calculated to defray the 
reasonable collective total costs; 


(III) be assessed based on usage of musical works by digital music providers and significant nonblanket 
licensees in covered activities under both compulsory and nonblanket licenses; 


(IV) may be in the form of a percentage of royalties payable under this section for usage of musical 
works in covered activities (regardless of whether a different rate applies under a voluntary license), or any 
other usage-based metric reasonably calculated to equitably allocate the collective total costs across digital 
music providers and significant nonblanket licensees engaged in covered activities, and shall include as a 
component a minimum fee for all digital music providers and significant nonblanket licensees; and 


(V) take into consideration anticipated future collective total costs and collections of the administrative 
assessment, including, as applicable— 


(aa) any portion of past actual collective total costs of the mechanical licensing collective not funded 
by previous collections of the administrative assessment or voluntary contributions because such 
collections or contributions together were insufficient to fund such costs; 


(bb) any past collections of the administrative assessment and voluntary contributions that exceeded 
past actual collective total costs, resulting in a surplus; and 


(cc) the amount of any voluntary contributions by digital music providers or significant nonblanket 
licensees in relevant periods, described in subparagraphs (A) and (B) of paragraph (7). 


(iii) INITIAL ADMINISTRATIVE ASSESSMENT.—The procedure for establishing the initial 
administrative assessment shall be as follows: 


(I) Not later than 270 days after the enactment date, the Copyright Royalty Judges shall commence a 
proceeding to establish the initial administrative assessment by publishing a notice in the Federal Register 
seeking petitions to participate. 


(II) The mechanical licensing collective and digital licensee coordinator shall participate in the 
proceeding described in subclause (I), along with any interested copyright owners, digital music providers 
or significant nonblanket licensees that have notified the Copyright Royalty Judges of their desire to 
participate. 


(III) The Copyright Royalty Judges shall establish a schedule for submission by the parties of 
information that may be relevant to establishing the administrative assessment, including actual and 
anticipated collective total costs of the mechanical licensing collective, actual and anticipated collections 
from digital music providers and significant nonblanket licensees, and documentation of voluntary 
contributions, as well as a schedule for further proceedings, which shall include a hearing, as the Copyright 
Royalty Judges determine appropriate. 


(IV) The initial administrative assessment shall be determined, and such determination shall be 
published in the Federal Register by the Copyright Royalty Judges, not later than 1 year after 
commencement of the proceeding described in this clause. The determination shall be supported by a 
written record. The initial administrative assessment shall be effective as of the license availability date, and 
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shall continue in effect unless and until an adjusted administrative assessment is established pursuant to 
an adjustment proceeding under clause (iv). 
(iv) ADJUSTMENT OF ADMINISTRATIVE ASSESSMENT.—The administrative assessment may be 


adjusted by the Copyright Royalty Judges periodically, in accordance with the following procedures: 
(I) Not earlier than 1 year after the most recent publication of a determination of the administrative 


assessment by the Copyright Royalty Judges, the mechanical licensing collective, the digital licensee 
coordinator, or one or more interested copyright owners, digital music providers, or significant 
nonblanket licensees, may file a petition with the Copyright Royalty Judges in the month of May to 
commence a proceeding to adjust the administrative assessment. 


(II) Notice of the commencement of such proceeding shall be published in the Federal Register in the 
month of June following the filing of any petition, with a schedule of requested information and additional 
proceedings, as described in clause (iii)(III). The mechanical licensing collective and digital licensee 
coordinator shall participate in such proceeding, along with any interested copyright owners, digital music 
providers, or significant nonblanket licensees that have notified the Copyright Royalty Judges of their 
desire to participate. 


(III) The determination of the adjusted administrative assessment, which shall be supported by a written 
record, shall be published in the Federal Register during June of the calendar year following the 
commencement of the proceeding. The adjusted administrative assessment shall take effect January 1 of 
the year following such publication. 
(v) ADOPTION OF VOLUNTARY AGREEMENTS.—In lieu of reaching their own determination based 


on evaluation of relevant data, the Copyright Royalty Judges shall approve and adopt a negotiated agreement 
to establish the amount and terms of the administrative assessment that has been agreed to by the mechanical 
licensing collective and the digital licensee coordinator (or if none has been designated, interested digital 
music providers and significant nonblanket licensees representing more than half of the market for uses of 
musical works in covered activities), except that the Copyright Royalty Judges shall have the discretion to 
reject any such agreement for good cause shown. An administrative assessment adopted under this clause 
shall apply to all digital music providers and significant nonblanket licensees engaged in covered activities 
during the period the administrative assessment is in effect. 


(vi) CONTINUING AUTHORITY TO AMEND.—The Copyright Royalty Judges shall retain continuing 
authority to amend a determination of an administrative assessment to correct technical or clerical errors, or 
modify the terms of implementation, for good cause, with any such amendment to be published in the Federal 
Register. 


(vii) APPEAL OF ADMINISTRATIVE ASSESSMENT.—The determination of an administrative 
assessment by the Copyright Royalty Judges shall be appealable, not later than 30 calendar days after 
publication in the Federal Register, to the Court of Appeals for the District of Columbia Circuit by any party 
that fully participated in the proceeding. The administrative assessment as established by the Copyright 
Royalty Judges shall remain in effect pending the final outcome of any such appeal, and the mechanical 
licensing collective, digital licensee coordinator, digital music providers, and significant nonblanket licensees 
shall implement appropriate financial or other measures not later than 90 days after any modification of the 
assessment to reflect and account for such outcome. 


(viii) REGULATIONS.—The Copyright Royalty Judges may adopt regulations to govern the conduct of 
proceedings under this paragraph. 


(8) ESTABLISHMENT OF RATES AND TERMS UNDER BLANKET LICENSE.— 
(A) RESTRICTIONS ON RATESETTING PARTICIPATION.—Neither the mechanical licensing collective 


nor the digital licensee coordinator shall be a party to a proceeding described in subsection (c)(1)(E), except that 
the mechanical licensing collective or the digital licensee coordinator may gather and provide financial and other 
information for the use of a party to such a proceeding and comply with requests for information as required 
under applicable statutory and regulatory provisions and rulings of the Copyright Royalty Judges. 


(B) APPLICATION OF LATE FEES.—In any proceeding described in subparagraph (A) in which the 
Copyright Royalty Judges establish a late fee for late payment of royalties for uses of musical works under this 
section, such fee shall apply to covered activities under blanket licenses, as follows: 


(i) Late fees for past due royalty payments shall accrue from the due date for payment until payment is 
received by the mechanical licensing collective. 
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(ii) The availability of late fees shall in no way prevent a copyright owner or the mechanical licensing 
collective from asserting any other rights or remedies to which such copyright owner or the mechanical 
licensing collective may be entitled under this title. 
(C) INTERIM RATE AGREEMENTS IN GENERAL.—For any covered activity for which no rate or terms 


have been established by the Copyright Royalty Judges, the mechanical licensing collective and any digital music 
provider may agree to an interim rate and terms for such activity under the blanket license, and any such rate 
and terms— 


(i) shall be treated as nonprecedential and not cited or relied upon in any ratesetting proceeding before the 
Copyright Royalty Judges or any other tribunal; and 


(ii) shall automatically expire upon the establishment of a rate and terms for such covered activity by the 
Copyright Royalty Judges, under subsection (c)(1)(E). 
(D) ADJUSTMENTS FOR INTERIM RATES.—The rate and terms established by the Copyright Royalty 


Judges for a covered activity to which an interim rate and terms have been agreed under subparagraph (C) shall 
supersede the interim rate and terms and apply retroactively to the inception of the activity under the blanket 
license. In such case, not later than 90 days after the effective date of the rate and terms established by the 
Copyright Royalty Judges— 


(i) if the rate established by the Copyright Royalty Judges exceeds the interim rate, the digital music 
provider shall pay to the mechanical licensing collective the amount of any underpayment of royalties due; 
or 


(ii) if the interim rate exceeds the rate established by the Copyright Royalty Judges, the mechanical licensing 
collective shall credit the account of the digital music provider for the amount of any overpayment of royalties 
due. 


(9) TRANSITION TO BLANKET LICENSES.— 
(A) SUBSTITUTION OF BLANKET LICENSE.—On the license availability date, a blanket license shall, 


without any interruption in license authority enjoyed by such digital music provider, be automatically 
substituted for and supersede any existing compulsory license previously obtained under this section by the 
digital music provider from a copyright owner to engage in 1 or more covered activities with respect to a musical 
work, except that such substitution shall not apply to any authority obtained from a record company pursuant 
to a compulsory license to make and distribute permanent downloads unless and until such record company 
terminates such authority in writing to take effect at the end of a monthly reporting period, with a copy to the 
mechanical licensing collective. 


(B) EXPIRATION OF EXISTING LICENSES.—Except to the extent provided in subparagraph (A), on and 
after the license availability date, licenses other than individual download licenses obtained under this section 
for covered activities prior to the license availability date shall no longer continue in effect. 


(C) TREATMENT OF VOLUNTARY LICENSES.—A voluntary license for a covered activity in effect on the 
license availability date will remain in effect unless and until the voluntary license expires according to the terms 
of the voluntary license, or the parties agree to amend or terminate the voluntary license. In a case where a 
voluntary license for a covered activity entered into before the license availability date incorporates the terms of 
this section by reference, the terms so incorporated (but not the rates) shall be those in effect immediately prior 
to the license availability date, and those terms shall continue to apply unless and until such voluntary license is 
terminated or amended, or the parties enter into a new voluntary license. 


(D) FURTHER ACCEPTANCE OF NOTICES FOR COVERED ACTIVITIES BY COPYRIGHT OFFICE.—
On and after the enactment date— 


(i) the Copyright Office shall no longer accept notices of intention with respect to covered activities; and 
(ii) notices of intention filed before the enactment date will no longer be effective or provide license 


authority with respect to covered activities, except that, before the license availability date, there shall be no 
liability under section 501 for the reproduction or distribution of a musical work (or share thereof) in covered 
activities if a valid notice of intention was filed for such work (or share) before the enactment date. 


(10) PRIOR UNLICENSED USES.— 
(A) LIMITATION ON LIABILITY IN GENERAL.—A copyright owner that commences an action under 


section 501 on or after January 1, 2018, against a digital music provider for the infringement of the exclusive 
rights provided by paragraph (1) or (3) of section 106 arising from the unauthorized reproduction or distribution 
of a musical work by such digital music provider in the course of engaging in covered activities prior to the 
license availability date, shall, as the copyright owner’s sole and exclusive remedy against the digital music 
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provider, be eligible to recover the royalty prescribed under subsection (c)(1)(C) and chapter 8, from the digital 
music provider, provided that such digital music provider can demonstrate compliance with the requirements 
of subparagraph (B), as applicable. In all other cases the limitation on liability under this subparagraph shall not 
apply. 


(B) REQUIREMENTS FOR LIMITATION ON LIABILITY.—The following requirements shall apply on the 
enactment date and through the end of the period that expires 90 days after the license availability date to digital 
music providers seeking to avail themselves of the limitation on liability described in subparagraph (A): 


(i) Not later than 30 calendar days after first making a particular sound recording of a musical work 
available through its service via one or more covered activities, or 30 calendar days after the enactment date, 
whichever occurs later, a digital music provider shall engage in good-faith, commercially reasonable efforts 
to identify and locate each copyright owner of such musical work (or share thereof). Such required matching 
efforts shall include the following: 


(I) Good-faith, commercially reasonable efforts to obtain from the owner of the corresponding sound 
recording made available through the digital music provider’s service the following information: 


(aa) Sound recording name, featured artist, sound recording copyright owner, producer, 
international standard recording code, and other information commonly used in the industry to 
identify sound recordings and match them to the musical works they embody. 


(bb) Any available musical work ownership information, including each songwriter and publisher 
name, percentage ownership share, and international standard musical work code. 
(II) Employment of 1 or more bulk electronic matching processes that are available to the digital music 


provider through a third-party vendor on commercially reasonable terms, except that a digital music 
provider may rely on its own bulk electronic matching process if that process has capabilities comparable 
to or better than those available from a third-party vendor on commercially reasonable terms. 
(ii) The required matching efforts shall be repeated by the digital music provider not less than once per 


month for so long as the copyright owner remains unidentified or has not been located. 
(iii) If the required matching efforts are successful in identifying and locating a copyright owner of a 


musical work (or share thereof) by the end of the calendar month in which the digital music provider first 
makes use of the work, the digital music provider shall provide statements of account and pay royalties to 
such copyright owner in accordance with this section and applicable regulations. 


(iv) If the copyright owner is not identified or located by the end of the calendar month in which the digital 
music provider first makes use of the work, the digital music provider shall accrue and hold royalties 
calculated under the applicable statutory rate in accordance with usage of the work, from initial use of the 
work until the accrued royalties can be paid to the copyright owner or are required to be transferred to the 
mechanical licensing collective, as follows: 


(I) Accrued royalties shall be maintained by the digital music provider in accordance with generally 
accepted accounting principles. 


(II) If a copyright owner of an unmatched musical work (or share thereof) is identified and located by 
or to the digital music provider before the license availability date, the digital music provider shall— 


(aa) not later than 45 calendar days after the end of the calendar month during which the copyright 
owner was identified and located, pay the copyright owner all accrued royalties, such payment to be 
accompanied by a cumulative statement of account that includes all of the information that would have 
been provided to the copyright owner had the digital music provider been providing monthly 
statements of account to the copyright owner from initial use of the work in accordance with this section 
and applicable regulations, including the requisite certification under subsection (c)(2)(I); 


(bb) beginning with the accounting period following the calendar month in which the copyright 
owner was identified and located, and for all other accounting periods prior to the license availability 
date, provide monthly statements of account and pay royalties to the copyright owner as required under 
this section and applicable regulations; and 


(cc) beginning with the monthly royalty reporting period commencing on the license availability 
date, report usage and pay royalties for such musical work (or share thereof) for such reporting period 
and reporting periods thereafter to the mechanical licensing collective, as required under this subsection 
and applicable regulations. 
(III) If a copyright owner of an unmatched musical work (or share thereof) is not identified and located 


by the license availability date, the digital music provider shall— 
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(aa) not later than 45 calendar days after the license availability date, transfer all accrued royalties to 
the mechanical licensing collective, such payment to be accompanied by a cumulative statement of 
account that includes all of the information that would have been provided to the copyright owner had 
the digital music provider been serving monthly statements of account on the copyright owner from 
initial use of the work in accordance with this section and applicable regulations, including the requisite 
certification under subsection (c)(2)(I), and accompanied by an additional certification by a duly 
authorized officer of the digital music provider that the digital music provider has fulfilled the 
requirements of clauses (i) and (ii) of subparagraph (B) but has not been successful in locating or 
identifying the copyright owner; and 


(bb) beginning with the monthly royalty reporting period commencing on the license availability 
date, report usage and pay royalties for such musical work (or share thereof) for such period and 
reporting periods thereafter to the mechanical licensing collective, as required under this subsection 
and applicable regulations. 


(v) A digital music provider that complies with the requirements of this subparagraph with respect to 
unmatched musical works (or shares of works) shall not be liable for or accrue late fees for late payments of 
royalties for such works until such time as the digital music provider is required to begin paying monthly 
royalties to the copyright owner or the mechanical licensing collective, as applicable. 
(C) ADJUSTED STATUTE OF LIMITATIONS.—Notwithstanding anything to the contrary in section 


507(b), with respect to any claim of infringement of the exclusive rights provided by paragraphs (1) and (3) of 
section 106 against a digital music provider arising from the unauthorized reproduction or distribution of 
a musical work by such digital music provider in the course of engaging in covered activities that accrued not 
more than 3 years prior to the license availability date, such action may be commenced not later than the later 
of— 


(i) 3 years after the date on which the claim accrued; or 
(ii) 2 years after the license availability date. 


(D) OTHER RIGHTS AND REMEDIES PRESERVED.—Except as expressly provided in this paragraph, 
nothing in this paragraph shall be construed to alter, limit, or negate any right or remedy of a copyright owner 
with respect to unauthorized use of a musical work. 
(11) LEGAL PROTECTIONS FOR LICENSING ACTIVITIES.— 


(A) EXEMPTION FOR COMPULSORY LICENSE ACTIVITIES.—The antitrust exemption described in 
subsection (c)(1)(D) shall apply to negotiations and agreements between and among copyright owners and 
persons entitled to obtain a compulsory license for covered activities, and common agents acting on behalf of 
such copyright owners or persons, including with respect to the administrative assessment established under this 
subsection. 


(B) LIMITATION ON COMMON AGENT EXEMPTION.—Notwithstanding the antitrust exemption 
provided in subsection (c)(1)(D) and subparagraph (A) of this paragraph (except for the administrative 
assessment referenced in such subparagraph (A) and except as provided in paragraph (8)(C)), neither the 
mechanical licensing collective nor the digital licensee coordinator shall serve as a common agent with respect 
to the establishment of royalty rates or terms under this section. 


(C) ANTITRUST EXEMPTION FOR ADMINISTRATIVE ACTIVITIES.—Notwithstanding any provision of 
the antitrust laws, copyright owners and persons entitled to obtain a compulsory license under this section may 
designate the mechanical licensing collective to administer voluntary licenses for the reproduction or 
distribution of musical works in covered activities on behalf of such copyright owners and persons, subject to 
the following conditions: 


(i) Each copyright owner shall establish the royalty rates and material terms of any such voluntary license 
individually and not in agreement, combination, or concert with any other copyright owner. 


(ii) Each person entitled to obtain a compulsory license under this section shall establish the royalty rates 
and material terms of any such voluntary license individually and not in agreement, combination, or concert 
with any other digital music provider. 


(iii) The mechanical licensing collective shall maintain the confidentiality of the voluntary licenses in 
accordance with the confidentiality provisions prescribed by the Register of Copyrights under paragraph 
(12)(C). 
(D) LIABILITY FOR GOOD-FAITH ACTIVITIES.—The mechanical licensing collective shall not be liable to 


any person or entity based on a claim arising from its good-faith administration of policies and procedures 
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adopted and implemented to carry out the responsibilities described in subparagraphs (J) and (K) of paragraph 
(3), except to the extent of correcting an underpayment or overpayment of royalties as provided in paragraph 
(3)(L)(i)(VI), but the collective may participate in a legal proceeding as a stakeholder party if the collective is 
holding funds that are the subject of a dispute between copyright owners. For purposes of this subparagraph, the 
term ‘good-faith administration’ means administration in a manner that is not grossly negligent. 


(E) PREEMPTION OF STATE PROPERTY LAWS.—The holding and distribution of funds by the 
mechanical licensing collective in accordance with this subsection shall supersede and preempt any State law 
(including common law) concerning escheatment or abandoned property, or any analogous provision, that 
might otherwise apply. 


(F) RULE OF CONSTRUCTION.—Except as expressly provided in this subsection, nothing in this subsection 
shall negate or limit the ability of any person to pursue an action in Federal court against the mechanical licensing 
collective or any other person based upon a claim arising under this title or other applicable law. 
(12) REGULATIONS.— 


(A) ADOPTION BY REGISTER OF COPYRIGHTS AND COPYRIGHT ROYALTY JUDGES.—The Register 
of Copyrights may conduct such proceedings and adopt such regulations as may be necessary or appropriate to 
effectuate the provisions of this subsection, except for regulations concerning proceedings before the Copyright 
Royalty Judges to establish the administrative assessment, which shall be adopted by the Copyright Royalty 
Judges. 


(B) JUDICIAL REVIEW OF REGULATIONS.—Except as provided in paragraph (7)(D)(vii), regulations 
adopted under this subsection shall be subject to judicial review pursuant to chapter 7 of title 5. 


(C) PROTECTION OF CONFIDENTIAL INFORMATION.—The Register of Copyrights shall adopt 
regulations to provide for the appropriate procedures to ensure that confidential, private, proprietary, or 
privileged information contained in the records of the mechanical licensing collective and digital licensee 
coordinator is not improperly disclosed or used, including through any disclosure or use by the board of 
directors or personnel of either entity, and specifically including the unclaimed royalties oversight committee 
and the dispute resolution committee of the mechanical licensing collective. 
(13) SAVINGS CLAUSES.— 


(A) LIMITATION ON ACTIVITIES AND RIGHTS COVERED.—This subsection applies solely to uses 
of musical works subject to licensing under this section. The blanket license shall not be construed to extend or 
apply to activities other than covered activities or to rights other than the exclusive rights of reproduction and 
distribution licensed under this section, or serve or act as the basis to extend or expand the compulsory license 
under this section to activities and rights not covered by this section on the day before the enactment date. 


(B) RIGHTS OF PUBLIC PERFORMANCE NOT AFFECTED.—The rights, protections, and immunities 
granted under this subsection, the data concerning musical works collected and made available under this 
subsection, and the definitions under subsection (e) shall not extend to, limit, or otherwise affect any right of 
public performance in a musical work. 


(e) DEFINITIONS.—As used in this section: 
(1) ACCRUED INTEREST.—The term ‘accrued interest’ means interest accrued on accrued royalties, as 


described in subsection (d)(3)(H)(ii). 
(2) ACCRUED ROYALTIES.—The term ‘accrued royalties’ means royalties accrued for the reproduction or 


distribution of a musical work (or share thereof) in a covered activity, calculated in accordance with the applicable 
royalty rate under this section. 


(3) ADMINISTRATIVE ASSESSMENT.—The term ‘administrative assessment’ means the fee established 
pursuant to subsection (d)(7)(D). 


(4) AUDIT.—The term ‘audit’ means a royalty compliance examination to verify the accuracy of royalty 
payments, or the conduct of such an examination, as applicable. 


(5) BLANKET LICENSE.—The term ‘blanket license’ means a compulsory license described in subsection 
(d)(1)(A) to engage in covered activities. 


(6) COLLECTIVE TOTAL COSTS.—The term ‘collective total costs’— 
(A) means the total costs of establishing, maintaining, and operating the mechanical licensing collective to 


fulfill its statutory functions, including— 
(i) startup costs; 
(ii) financing, legal, audit, and insurance costs; 
(iii) investments in information technology, infrastructure, and other long-term resources; 
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(iv) outside vendor costs; 
(v) costs of licensing, royalty administration, and enforcement of rights; 
(vi) costs of bad debt; and 
(vii) costs of automated and manual efforts to identify and locate copyright owners of musical works (and 


shares of such musical works) and match sound recordings to the musical works the sound recordings 
embody; and 
(B) does not include any added costs incurred by the mechanical licensing collective to provide services under 


voluntary licenses. 
(7) COVERED ACTIVITY.—The term ‘covered activity’ means the activity of making a digital phonorecord 


delivery of a musical work, including in the form of a permanent download, limited download, or interactive 
stream, where such activity qualifies for a compulsory license under this section. 


(8) DIGITAL MUSIC PROVIDER.—The term ‘digital music provider’ means a person (or persons operating 
under the authority of that person) that, with respect to a service engaged in covered activities— 


(A) has a direct contractual, subscription, or other economic relationship with end users of the service, or, if 
no such relationship with end users exists, exercises direct control over the provision of the service to end users; 


(B) is able to fully report on any revenues and consideration generated by the service; and 
(C) is able to fully report on usage of sound recordings of musical works by the service (or procure such 


reporting). 
(9) DIGITAL LICENSEE COORDINATOR.—The term ‘digital licensee coordinator’ means the entity most 


recently designated pursuant to subsection (d)(5). 
(10) DIGITAL PHONORECORD DELIVERY.—The term ‘digital phonorecord delivery’ means each individual 


delivery of a phonorecord by digital transmission of a sound recording that results in a specifically identifiable 
reproduction by or for any transmission recipient of a phonorecord of that sound recording, regardless of whether 
the digital transmission is also a public performance of the sound recording or any musical work embodied therein, 
and includes a permanent download, a limited download, or an interactive stream. A digital phonorecord delivery 
does not result from a real-time, noninteractive subscription transmission of a sound recording where no 
reproduction of the sound recording or the musical work embodied therein is made from the inception of the 
transmission through to its receipt by the transmission recipient in order to make the sound recording audible. A 
digital phonorecord delivery does not include the digital transmission of sounds accompanying a motion picture 
or other audiovisual work as defined in section 101. 


(11) ENACTMENT DATE.—The term ‘enactment date’ means the date of the enactment of the Musical 
Works Modernization Act. 


(12) INDIVIDUAL DOWNLOAD LICENSE.—The term ‘individual download license’ means a compulsory 
license obtained by a record company to make and distribute, or authorize the making and distribution of, 
permanent downloads embodying a specific individual musical work. 


(13) INTERACTIVE STREAM.—The term ‘interactive stream’ means a digital transmission of a sound recording 
of a musical work in the form of a stream, where the performance of the sound recording by means of such 
transmission is not exempt under section 114(d)(1) and does not in itself, or as a result of a program in which it is 
included, qualify for statutory licensing under section 114(d)(2). An interactive stream is a digital phonorecord 
delivery. 


(14) INTERESTED.—The term ‘interested’, as applied to a party seeking to participate in a proceeding under 
subsection (d)(7)(D), is a party as to which the Copyright Royalty Judges have not determined that the party lacks a 
significant interest in such proceeding. 


(15) LICENSE AVAILABILITY DATE.—The term ‘license availability date’ means January 1 following the 
expiration of the 2-year period beginning on the enactment date. 


(16) LIMITED DOWNLOAD.—The term ‘limited download’ means a digital transmission of a sound recording 
of a musical work in the form of a download, where such sound recording is accessible for listening only for a limited 
amount of time or specified number of times. 


(17) MATCHED.—The term ‘matched’, as applied to a musical work (or share thereof), means that the copyright 
owner of such work (or share thereof) has been identified and located. 


(18) MECHANICAL LICENSING COLLECTIVE.—The term ‘mechanical licensing collective’ means the entity 
most recently designated as such by the Register of Copyrights under subsection (d)(3). 


(19) MECHANICAL LICENSING COLLECTIVE BUDGET.—The term ‘mechanical licensing collective budget’ 
means a statement of the financial position of the mechanical licensing collective for a fiscal year or quarter thereof 
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based on estimates of expenditures during the period and proposals for financing those expenditures, including a 
calculation of the collective total costs. 


(20) MUSICAL WORKS DATABASE.—The term ‘musical works database’ means the database described in 
subsection (d)(3)(E). 


(21) NONPROFIT.—The term ‘nonprofit’ means a nonprofit created or organized in a State. 
(22) NOTICE OF LICENSE.—The term ‘notice of license’ means a notice from a digital music provider provided 


under subsection (d)(2)(A) for purposes of obtaining a blanket license. 
(23) NOTICE OF NONBLANKET ACTIVITY.—The term ‘notice of nonblanket activity’ means a notice from a 


significant nonblanket licensee provided under subsection (d)(6)(A) for purposes of notifying the mechanical 
licensing collective that the licensee has been engaging in covered activities. 


(24) PERMANENT DOWNLOAD.—The term ‘permanent download’ means a digital transmission of a sound 
recording of a musical work in the form of a download, where such sound recording is accessible for listening 
without restriction as to the amount of time or number of times it may be accessed. 


(25) QUALIFIED AUDITOR.—The term ‘qualified auditor’ means an independent, certified public accountant 
with experience performing music royalty audits. 


(26) RECORD COMPANY.—The term ‘record company’ means an entity that invests in, produces, and markets 
sound recordings of musical works, and distributes such sound recordings for remuneration through multiple sales 
channels, including a corporate affiliate of such an entity engaged in distribution of sound recordings. 


(27) REPORT OF USAGE.—The term ‘report of usage’ means a report reflecting an entity’s usage of musical 
works in covered activities described in subsection (d)(4)(A). 


(28) REQUIRED MATCHING EFFORTS.—The term ‘required matching efforts’ means efforts to identify and 
locate copyright owners of musical works as described in subsection (d)(10)(B)(i). 


(29) SERVICE.—The term ‘service’, as used in relation to covered activities, means any site, facility, or offering 
by or through which sound recordings of musical works are digitally transmitted to members of the public. 


(30) SHARE.—The term ‘share’, as applied to a musical work, means a fractional ownership interest in such 
work. 


(31) SIGNIFICANT NONBLANKET LICENSEE.—The term ‘significant nonblanket licensee’— 
(A) means an entity, including a group of entities under common ownership or control that, acting under the 


authority of one or more voluntary licenses or individual download licenses, offers a service engaged in 
covered activities, and such entity or group of entities— 


(i) is not currently operating under a blanket license and is not obligated to provide reports of usage 
reflecting covered activities under subsection (d)(4)(A); 


(ii) has a direct contractual, subscription, or other economic relationship with end users of the service or, 
if no such relationship with end users exists, exercises direct control over the provision of the service to end 
users; and 


(iii) either— 
(I) on any day in a calendar month, makes more than 5,000 different sound recordings of musical works 


available through such service; or 
(II) derives revenue or other consideration in connection with such covered activities greater than 


$50,000 in a calendar month, or total revenue or other consideration greater than $500,000 during the 
preceding 12 calendar months; and 


(B) does not include— 
(i) an entity whose covered activity consists solely of free-to-the-user streams of segments of sound 


recordings of musical works that do not exceed 90 seconds in length, are offered only to facilitate a licensed 
use of musical works that is not a covered activity, and have no revenue directly attributable to such streams 
constituting the covered activity; or 


(ii) a ‘public broadcasting entity’ as defined in section 118(f). 
(32) SONGWRITER.—The term ‘songwriter’ means the author of all or part of a musical work, including a 


composer or lyricist. 
(33) STATE.—The term ‘State’ means each State of the United States, the District of Columbia, and each territory 


or possession of the United States. 
(34) UNCLAIMED ACCRUED ROYALTIES.—The term ‘unclaimed accrued royalties’ means accrued royalties 


eligible for distribution under subsection (d)(3)(J). 
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(35) UNMATCHED.—The term ‘unmatched’, as applied to a musical work (or share thereof), means that the 
copyright owner of such work (or share thereof) has not been identified or located. 


(36) VOLUNTARY LICENSE.—The term ‘voluntary license’ means a license for use of a musical work (or share 
thereof) other than a compulsory license obtained under this section. 
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§ 301 · Preemption with respect to other laws 


(a) On and after January 1, 1978, all legal or equitable rights that are equivalent to any of the exclusive rights within 
the general scope of copyright as specified by section 106 in works of authorship that are fixed in a tangible medium 
of expression and come within the subject matter of copyright as specified by sections 102 and 103, whether created 
before or after that date and whether published or unpublished, are governed exclusively by this title. Thereafter, no 
person is entitled to any such right or equivalent right in any such work under the common law or statutes of any State. 


(b) Nothing in this title annuls or limits any rights or remedies under the common law or statutes of any State with 
respect to— 


(1) subject matter that does not come within the subject matter of copyright as specified by sections 102 and 103, 
including works of authorship not fixed in any tangible medium of expression; or 


(2) any cause of action arising from undertakings commenced before January 1, 1978; 
(3) activities violating legal or equitable rights that are not equivalent to any of the exclusive rights within the 


general scope of copyright as specified by section 106; or 
(4) State and local landmarks, historic preservation, zoning, or building codes, relating to architectural works 


protected under section 102(a)(8). 
(c) Notwithstanding the provisions of section 303, and in accordance with chapter 14, no sound recording fixed 


before February 15, 1972, shall be subject to copyright under this title. With respect to sound recordings fixed before 
February 15, 1972, the preemptive provisions of subsection (a) shall apply to activities that are commenced on and after 
the date of enactment of the Classics Protection and Access Act. Nothing in this subsection may be construed to affirm 
or negate the preemption of rights and remedies pertaining to any cause of action arising from the nonsubscription 
broadcast transmission of sound recordings under the common law or statutes of any State for activities that do not 
qualify as covered activities under chapter 14 undertaken during the period between the date of enactment of the 
Classics Protection and Access Act and the date on which the term of prohibition on unauthorized acts under section 
1401(a)(2) expires for such sound recordings. Any potential preemption of rights and remedies related to such activities 
undertaken during that period shall apply in all respects as it did the day before the date of enactment of the Classics 
Protection and Access Act. 


(d) Nothing in this title annuls or limits any rights or remedies under any other Federal statute. 
(e) The scope of Federal preemption under this section is not affected by the adherence of the United States to the 


Berne Convention or the satisfaction of obligations of the United States thereunder. 
(f)(1) On or after the effective date set forth in section 610(a) of the Visual Artists Rights Act of 1990, all legal or 


equitable rights that are equivalent to any of the rights conferred by section 106A with respect to works of visual art to 
which the rights conferred by section 106A apply are governed exclusively by section 106A and section 113(d) and the 
provisions of this title relating to such sections. Thereafter, no person is entitled to any such right or equivalent right 
in any work of visual art under the common law or statutes of any State. 


(2) Nothing in paragraph (1) annuls or limits any rights or remedies under the common law or statutes of any 
State with respect to— 


(A) any cause of action from undertakings commenced before the effective date set forth in section 610(a) of 
the Visual Artists Rights Act of 1990; 


(B) activities violating legal or equitable rights that are not equivalent to any of the rights conferred by section 
106A with respect to works of visual art; or 


(C) activities violating legal or equitable rights which extend beyond the life of the author. 
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§ 801 · Copyright Royalty Judges; appointment and functions 


(a) APPOINTMENT.—The Librarian of Congress shall appoint 3 full-time Copyright Royalty Judges, and shall 
appoint 1 of the 3 as the Chief Copyright Royalty Judge. The Librarian shall make appointments to such positions after 
consultation with the Register of Copyrights. 


(b) FUNCTIONS.—Subject to the provisions of this chapter, the functions of the Copyright Royalty Judges shall be 
as follows: 


(1) To make determinations and adjustments of reasonable terms and rates of royalty payments as provided in 
sections 112(e), 114, 115, 116, 118, 119, and 1004.  


(2) To make determinations concerning the adjustment of the copy-right royalty rates under section 111 solely in 
accordance with the following provisions: 


(A) The rates established by section 111(d)(1)(B) may be adjusted to reflect— 
(i) national monetary inflation or deflation; or 
(ii) changes in the average rates charged cable subscribers for the basic service of providing secondary 


transmissions to maintain the real constant dollar level of the royalty fee per subscriber which existed as of 
the date of October 19, 1976, except that— 


(I) if the average rates charged cable system subscribers for the basic service of providing secondary 
transmissions are changed so that the average rates exceed national monetary inflation, no change in the 
rates established by section 111(d)(1)(B) shall be permitted; and  


(II) no increase in the royalty fee shall be permitted based on any reduction in the average number of 
distant signal equivalents per subscriber. 


The Copyright Royalty Judges may consider all factors relating to the maintenance of such level of payments, 
including, as an extenuating factor, whether the industry has been restrained by subscriber rate regulating  
authorities from increasing the rates for the basic service of providing secondary transmissions. 


(B) In the event that the rules and regulations of the Federal Communications Commission are amended at 
any time after April 15, 1976, to permit the carriage by cable systems of additional television broadcast signals 
beyond the local service area of the primary transmitters of such signals, the royalty rates established by section 
111(d)(1)(B) may be adjusted to ensure that the rates for the additional distant signal equivalents resulting from 
such carriage are reasonable in the light of the changes effected by the amendment to such rules and regulations. 
In determining the reasonableness of rates proposed following an amendment of Federal Communications 
Commission rules and regulations, the Copyright Royalty Judges shall consider, among other factors, the 
economic impact on copyright owners and users; except that no adjustment in royalty rates shall be made under 
this subparagraph with respect to any distant signal equivalent or fraction thereof represented by— 


(i) carriage of any signal permitted under the rules and regulations of the Federal Communications 
Commission in effect on April 15, 1976, or the carriage of a signal of the same type (that is, independent, 
network, or noncommercial educational) substituted for such permitted signal; or 


(ii) a television broadcast signal first carried after April 15, 1976, pursuant to an individual waiver of the 
rules and regulations of the Federal Communications Commission, as such rules and regulations were in 
effect on April 15, 1976. 
(C) In the event of any change in the rules and regulations of the Federal Communications Commission with 


respect to syndicated and sports program exclusivity after April 15, 1976, the rates established by section 
111(d)(1)(B) may be adjusted to assure that such rates are reasonable in light of the changes to such rules and 
regulations, but any such adjustment shall apply only to the affected television broadcast signals carried on those 
systems affected by the change. 


(D) The gross receipts limitations established by section 111(d)(1)(C) and (D) shall be adjusted to reflect 
national monetary inflation or deflation or changes in the average rates charged cable system subscribers for the 
basic service of providing secondary transmissions to maintain the real constant dollar value of the exemption 
provided by such section, and the royalty rate specified therein shall not be subject to adjustment. 
(3)(A) To authorize the distribution, under sections 111, 119, and 1007, of those royalty fees collected under 


sections 111, 119, and 1005, as the case may be, to the extent that the Copyright Royalty Judges have found that the 
distribution of such fees is not subject to controversy. 
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(B) In cases where the Copyright Royalty Judges determine that controversy exists, the Copyright Royalty 
Judges shall determine the distribution of such fees, including partial distributions, in accordance with section 
111, 119, or 1007, as the case may be. 


(C) Notwithstanding section 804(b)(8), the Copyright Royalty Judges, at any time after the filing of claims under 
section 111, 119, or 1007, may, upon motion of one or more of the claimants and after publication in the Federal 
Register of a request for responses to the motion from interested claimants, make a partial distribution of such fees, 
if, based upon all responses received during the 30-day period beginning on the date of such publication, the 
Copyright Royalty Judges conclude that no claimant entitled to receive such fees has stated a reasonable objection 
to the partial distribution, and all such claimants— 


(i) agree to the partial distribution; 
(ii) sign an agreement obligating them to return any excess amounts to the extent necessary to comply with 


the final determination on the distribution of the fees made under subparagraph (B); 
(iii) file the agreement with the Copyright Royalty Judges; and 
(iv) agree that such funds are available for distribution. 


(D) The Copyright Royalty Judges and any other officer or employee acting in good faith in distributing funds 
under subparagraph (C) shall not be held liable for the payment of any excess fees under subparagraph (C). The 
Copyright Royalty Judges shall, at the time the final determination is made, calculate any such excess amounts. 
(4) To accept or reject royalty claims filed under sections 111, 119, and 1007, on the basis of timeliness or the 


failure to establish the basis for a claim. 
(5) To accept or reject rate adjustment petitions as provided in section 804 and petitions to participate as 


provided in section 803(b)(1) and (2). 
(6) To determine the status of a digital audio recording device or a digital audio interface device under sections 


1002 and 1003, as provided in section 1010. 
(7)(A) To adopt as a basis for statutory terms and rates or as a basis for the distribution of statutory royalty 


payments, an agreement concerning such matters reached among some or all of the participants in a proceeding at 
any time during the proceeding, except that— 


(i) the Copyright Royalty Judges shall provide to those that would be bound by the terms, rates, or other 
determination set by any agreement in a proceeding to determine royalty rates an opportunity to comment on 
the agreement and shall provide to participants in the proceeding under section 803(b)(2) that would be bound 
by the terms, rates, or other determination set by the agreement an opportunity to comment on the agreement 
and object to its adoption as a basis for statutory terms and rates; and 


(ii) the Copyright Royalty Judges may decline to adopt the agreement as a basis for statutory terms and 
rates for participants that are not parties to the agreement, if any participant described in clause (i) objects to 
the agreement and the Copyright Royalty Judges conclude, based on the record before them if one exists, that 
the agreement does not provide a reasonable basis for setting statutory terms or rates. 
(B) License agreements voluntarily negotiated pursuant to section 112(e)(5), 114(f)(2), 115(c)(3)(E)(i), 116(c), or 


118(b)(2) that do not result in statutory terms and rates shall not be subject to clauses (i) and (ii) of subparagraph 
(A). 


(C) Interested parties may negotiate and agree to, and the Copyright Royalty Judges may adopt, an agreement 
that specifies as terms notice and recordkeeping requirements that apply in lieu of those that would otherwise 
apply under regulations. 
(8) To determine the administrative assessment to be paid by digital music providers under section 115(d). The 


provisions of section 115(d) shall apply to the conduct of proceedings by the Copyright Royalty Judges under section 
115(d) and not the procedures described in this section, or section 803, 804, or 805.  


(9) To perform other duties, as assigned by the Register of Copyrights within the Library of Congress, except as 
provided in section 802(g), at times when Copyright Royalty Judges are not engaged in performing the other duties 
set forth in this section. 
(c) RULINGS.—The Copyright Royalty Judges may make any necessary procedural or evidentiary rulings in any 


proceeding under this chapter and may, before commencing a proceeding under this chapter, make any such rulings 
that would apply to the proceedings conducted by the Copyright Royalty Judges. 


(d) ADMINISTRATIVE SUPPORT.—The Librarian of Congress shall provide the Copyright Royalty Judges with the 
necessary administrative services related to proceedings under this chapter. 


(e) LOCATION IN LIBRARY OF CONGRESS.—The offices of the Copyright Royalty Judges and staff shall be in the 
Library of Congress. 
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(f) EFFECTIVE DATE OF ACTIONS.—On and after the date of the enactment of the Copyright Royalty and 
Distribution Reform Act of 2004, in any case in which time limits are prescribed under this title for performance of 
an action with or by the Copyright Royalty Judges, and in which the last day of the prescribed period falls on a 
Saturday, Sunday, holiday, or other nonbusiness day within the District of Columbia or the Federal Government, the 
action may be taken on the next succeeding business day, and is effective as of the date when the period expired. 


 


§ 803 · Proceedings of Copyright Royalty Judges 


(a) PROCEEDINGS.— 
(1) IN GENERAL.—The Copyright Royalty Judges shall act in accordance with this title, and to the extent not 


inconsistent with this title, in accordance with subchapter II of chapter 5 of title 5, in carrying out the purposes 
set forth in section 801. The Copyright Royalty Judges shall act in accordance with regulations issued by the 
Copyright Royalty Judges and the Librarian of Congress, and on the basis of a written record, prior 
determinations and interpretations of the Copyright Royalty Tribunal, Librarian of Congress, the Register of 
Copyrights, copyright arbitration royalty panels (to the extent those determinations are not inconsistent with a 
decision of the Librarian of Congress or the Register of Copyrights), and the Copyright Royalty Judges (to the 
extent those determinations are not inconsistent with a decision of the Register of Copyrights that was timely 
delivered to the Copyright Royalty Judges pursuant to section 802(f)(1)(A) or (B), or with a decision of the 
Register of Copyrights pursuant to section 802(f)(1)(D)), under this chapter, and decisions of the court of appeals 
under this chapter before, on, or after the effective date of the Copyright Royalty and Distribution Reform Act 
of 2004. 


(2) JUDGES ACTING AS PANEL AND INDIVIDUALLY.—The Copyright Royalty Judges shall preside over hearings in 
proceedings under this chapter en banc. The Chief Copyright Royalty Judge may designate a Copyright Royalty 
Judge to preside individually over such collateral and administrative proceedings, and over such proceedings under 
paragraphs (1) through (5) of subsection (b), as the Chief Judge considers appropriate. 


(3) DETERMINATIONS.—Final determinations of the Copyright Royalty Judges in proceedings under this chapter 
shall be made by majority vote. A Copyright Royalty Judge dissenting from the majority on any determination 
under this chapter may issue his or her dissenting opinion, which shall be included with the determination. 
(b) PROCEDURES.— 


(1) INITIATION.— 
(A) CALL FOR PETITIONS TO PARTICIPATE.—(i) The Copyright Royalty Judges shall cause to be published in 


the Federal Register notice of commencement of proceedings under this chapter, calling for the filing of petitions 
to participate in a proceeding under this chapter for the purpose of making the relevant determination under 
section 111, 112, 114, 115, 116, 118, 119, 1004, or 1007, as the case may be— 


(I) promptly upon a determination made under section 804(a); 
(II) by no later than January 5 of a year specified in paragraph (2) of section 804(b) for the 


commencement of proceedings; 
(III) by no later than January 5 of a year specified in subparagraph (A) or (B) of paragraph (3) of section 


804(b) for the commencement of proceedings, or as otherwise provided in subparagraph (A) or (C) of such 
paragraph for the commencement of proceedings; 


(IV) as provided under section 804(b)(8); or 
(V) by no later than January 5 of a year specified in any other provision of section 804(b) for the filing of 


petitions for the commencement of proceedings, if a petition has not been filed by that date, except that 
the publication of notice requirement shall not apply in the case of pro-ceedings under section 111 that are 
scheduled to commence in 2005. 
(ii) Petitions to participate shall be filed by no later than 30 days after publication of notice of 


commencement of a proceeding under clause (i), except that the Copyright Royalty Judges may, for substantial 
good cause shown and if there is no prejudice to the participants that have already filed petitions, accept late 
petitions to participate at any time up to the date that is 90 days before the date on which participants in the 
proceeding are to file their written direct statements. Notwithstanding the preceding sentence, petitioners 
whose petitions are filed more than 30 days after publication of notice of commencement of a proceeding are 
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not eligible to object to a settlement reached during the voluntary negotiation period under paragraph (3), 
and any objection filed by such a petitioner shall not be taken into account by the Copyright Royalty Judges. 
(B) PETITIONS TO PARTICIPATE.—Each petition to participate in a proceeding shall describe the petitioner’s 


interest in the subject matter of the proceeding. Parties with similar interests may file a single petition to participate. 
(2) PARTICIPATION IN GENERAL.—Subject to paragraph (4), a person may participate in a proceeding under this 


chapter, including through the submission of briefs or other information, only if— 
(A) that person has filed a petition to participate in accordance with paragraph (1) (either individually or as a 


group under paragraph (1)(B)); 
(B) the Copyright Royalty Judges have not determined that the petition to participate is facially invalid; 
(C) the Copyright Royalty Judges have not determined, sua sponte or on the motion of another participant 


in the proceeding, that the person lacks a significant interest in the proceeding; and 
(D) the petition to participate is accompanied by either— 


(i) in a proceeding to determine royalty rates, a filing fee of $150; or 
(ii) in a proceeding to determine distribution of royalty fees— 


(I) a filing fee of $150; or 
(II) a statement that the petitioner (individually or as a group) will not seek a distribution of more than 


$1000, in which case the amount distributed to the petitioner shall not exceed $1000. 
(3) VOLUNTARY NEGOTIATION PERIOD.— 


(A) COMMENCEMENT OF PROCEEDINGS.— 
(i) RATE ADJUSTMENT PROCEEDING.—Promptly after the date for filing of petitions to participate in a 


proceeding, the Copyright Royalty Judges shall make available to all participants in the proceeding a list of 
such participants and shall initiate a voluntary negotiation period among the participants. 


(ii) DISTRIBUTION PROCEEDING.—Promptly after the date for filing of petitions to participate in a 
proceeding to determine the distribution of royalties, the Copyright Royalty Judges shall make available to all 
participants in the proceeding a list of such participants. The initiation of a voluntary negotiation period 
among the participants shall be set at a time determined by the Copyright Royalty Judges. 
(B) LENGTH OF PROCEEDINGS.—The voluntary negotiation period initiated under subparagraph (A) shall be 


3 months. 
(C) DETERMINATION OF SUBSEQUENT PROCEEDINGS.—At the close of the voluntary negotiation 


proceedings, the Copyright Royalty Judges shall, if further proceedings under this chapter are necessary, 
determine whether and to what extent paragraphs (4) and (5) will apply to the parties. 
(4) SMALL CLAIMS PROCEDURE IN DISTRIBUTION PROCEEDINGS.— 


(A) IN GENERAL.—If, in a proceeding under this chapter to determine the distribution of royalties, the 
contested amount of a claim is $10,000 or less, the Copyright Royalty Judges shall decide the controversy on the 
basis of the filing of the written direct statement by the participant, the response by any opposing participant, 
and 1 additional response by each such party. 


(B) BAD FAITH INFLATION OF CLAIM.—If the Copyright Royalty Judges determine that a participant asserts in 
bad faith an amount in controversy in excess of $10,000 for the purpose of avoiding a determination under the 
procedure set forth in subparagraph (A), the Copyright Royalty Judges shall impose a fine on that participant in 
an amount not to exceed the difference between the actual amount distributed and the amount asserted by the 
participant. 
(5) PAPER PROCEEDINGS.—The Copyright Royalty Judges in proceedings under this chapter may decide, sua 


sponte or upon motion of a participant, to determine issues on the basis of the filing of the written direct statement 
by the participant, the response by any opposing participant, and one additional response by each such participant. 
Prior to making such decision to proceed on such a paper record only, the Copyright Royalty Judges shall offer to 
all parties to the proceeding the opportunity to comment on the decision. The procedure under this paragraph— 


(A) shall be applied in cases in which there is no genuine issue of material fact, there is no need for evidentiary 
hearings, and all participants in the proceeding agree in writing to the procedure; and 


(B) may be applied under such other circumstances as the Copyright Royalty Judges consider appropriate. 
(6) REGULATIONS.— 


(A) IN GENERAL.—The Copyright Royalty Judges may issue regulations to carry out their functions under this 
title. All regulations issued by the Copyright Royalty Judges are subject to the approval of the Librarian of 
Congress and are subject to judicial review pursuant to chapter 7 of title 5, except as set forth in subsection (d). 
Not later than 120 days after Copyright Royalty Judges or interim Copyright Royalty Judges, as the case may be, 
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are first appointed after the enactment of the Copyright Royalty and Distribution Reform Act of 2004, such 
judges shall issue regulations to govern proceedings under this chapter. 


(B) INTERIM REGULATIONS.— Until regulations are adopted under subparagraph (A), the Copyright Royalty 
Judges shall apply the regulations in effect under this chapter on the day before the effective date of the Copyright 
Royalty and Distribution Reform Act of 2004, to the extent such regulations are not inconsistent with this 
chapter, except that functions carried out under such regulations by the Librarian of Congress, the Register of 
Copyrights, or copyright arbitration royalty panels that, as of such date of enactment, are to be carried out by 
the Copyright Royalty Judges under this chapter, shall be carried out by the Copyright Royalty Judges under 
such regulations. 


(C) REQUIREMENTS.—Regulations issued under subparagraph (A) shall include the following:  
(i) The written direct statements and written rebuttal statements of all participants in a proceeding under 


paragraph (2) shall be filed by a date specified by the Copyright Royalty Judges, which, in the case of written 
direct statements, may be not earlier than 4 months, and not later than 5 months, after the end of the voluntary 
negotiation period under paragraph (3). Notwithstanding the preceding sentence, the Copyright Royalty 
Judges may allow a participant in a proceeding to file an amended written direct statement based on new 
information received during the discovery process, within 15 days after the end of the discovery period 
specified in clause (iv). 


(ii)(I) Following the submission to the Copyright Royalty Judges of written direct statements and written 
rebuttal statements by the participants in a proceeding under paragraph (2), the Copyright Royalty Judges, 
after taking into consideration the views of the participants in the proceeding, shall determine a schedule for 
conducting and completing discovery. 


(II) In this chapter, the term “written direct statements” means wit-ness statements, testimony, and 
exhibits to be presented in the proceed-ings, and such other information that is necessary to establish terms 
and rates, or the distribution of royalty payments, as the case may be, as set forth in regulations issued by 
the Copyright Royalty Judges. 
(iii) Hearsay may be admitted in proceedings under this chapter to the extent deemed appropriate by the 


Copyright Royalty Judges. 
(iv) Discovery in connection with written direct statements shall be permitted for a period of 60 days, 


except for discovery ordered by the Copyright Royalty Judges in connection with the resolution of motions, 
orders, and disputes pending at the end of such period. The Copyright Royalty Judges may order a discovery 
schedule in connection with written rebuttal statements. 


(v) Any participant under paragraph (2) in a proceeding under this chapter to determine royalty rates 
may request of an opposing participant nonprivileged documents directly related to the written direct 
statement or written rebuttal statement of that participant. Any objection to such a request shall be resolved 
by a motion or request to compel production made to the Copyright Royalty Judges in accordance with 
regulations adopted by the Copyright Royalty Judges. Each motion or request to compel discovery shall be 
determined by the Copyright Royalty Judges, or by a Copyright Royalty Judge when permitted under 
subsection (a)(2). Upon such motion, the Copyright Royalty Judges may order discovery pursuant to 
regulations established under this paragraph. 


(vi)(I) Any participant under paragraph (2) in a proceeding under this chapter to determine royalty rates 
may, by means of written motion or on the record, request of an opposing participant or witness other 
relevant information and materials if, absent the discovery sought, the Copyright Royalty Judges’ 
resolution of the proceeding would be substantially impaired. In determining whether discovery will be 
granted under this clause, the Copyright Royalty Judges may consider— 


(aa) whether the burden or expense of producing the requested information or materials outweighs 
the likely benefit, taking into account the needs and resources of the participants, the importance of the 
issues at stake, and the probative value of the requested information or materials in resolving such 
issues; 


(bb) whether the requested information or materials would be unreasonably cumulative or 
duplicative, or are obtainable from another source that is more convenient, less burdensome, or less 
expensive; and 


(cc) whether the participant seeking discovery has had ample opportunity by discovery in the 
proceeding or by other means to obtain the information sought. 
(II) This clause shall not apply to any proceeding scheduled to commence after December 31, 2010. 
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(vii) In a proceeding under this chapter to determine royalty rates, the participants entitled to receive 
royalties shall collectively be permitted to take no more than 10 depositions and secure responses to no more 
than 25 interrogatories, and the participants obligated to pay royalties shall collectively be permitted to take 
no more than 10 depositions and secure responses to no more than 25 interrogatories. The Copyright Royalty 
Judges shall resolve any disputes among similarly aligned participants to allocate the number of depositions 
or interrogatories permitted under this clause. 


(viii) The rules and practices in effect on the day before the effective date of the Copyright Royalty and 
Distribution Reform Act of 2004, relating to discovery in proceedings under this chapter to determine the 
distribution of royalty fees, shall continue to apply to such proceedings on and after such effective date. 


(ix) In proceedings to determine royalty rates, the Copyright Royalty Judges may issue a subpoena 
commanding a participant or witness to appear and give testimony, or to produce and permit inspection of 
documents or tangible things, if the Copyright Royalty Judges’ resolution of the proceeding would be 
substantially impaired by the absence of such testimony or production of documents or tangible things. Such 
subpoena shall specify with reasonable particularity the materials to be produced or the scope and nature of 
the required testimony. Nothing in this clause shall preclude the Copyright Royalty Judges from requesting 
the production by a nonparticipant of information or materials relevant to the resolution by the Copyright 
Royalty Judges of a material issue of fact. 


(x) The Copyright Royalty Judges shall order a settlement conference among the participants in the 
proceeding to facilitate the presentation of offers of settlement among the participants. The settlement 
conference shall be held during a 21-day period following the 60-day discovery period specified in clause (iv) 
and shall take place outside the presence of the Copyright Royalty Judges. 


(xi) No evidence, including exhibits, may be submitted in the written direct statement or written rebuttal 
statement of a participant without a sponsoring witness, except where the Copyright Royalty Judges have 
taken official notice, or in the case of incorporation by reference of past records, or for good cause shown. 


(c) DETERMINATION OF COPYRIGHT ROYALTY JUDGES.— 
(1) TIMING.—The Copyright Royalty Judges shall issue their determination in a proceeding not later than 11 


months after the conclusion of the 21-day settlement conference period under subsection (b)(6)(C)(x), but, in the 
case of a proceeding to determine successors to rates or terms that expire on a specified date, in no event later than 
15 days before the expiration of the then current statutory rates and terms. 


(2) REHEARINGS.— 
(A) IN GENERAL.—The Copyright Royalty Judges may, in exceptional cases, upon motion of a participant in 


a proceeding under subsection (b)(2), order a rehearing, after the determination in the proceeding is issued under 
paragraph (1), on such matters as the Copyright Royalty Judges determine to be appropriate. 


(B) TIMING FOR FILING MOTION.—Any motion for a rehearing under subparagraph (A) may only be filed 
within 15 days after the date on which the Copyright Royalty Judges deliver to the participants in the proceeding 
their initial determination. 


(C) PARTICIPATION BY OPPOSING PARTY NOT REQUIRED.—In any case in which a rehearing is ordered, any 
opposing party shall not be required to participate in the rehearing, except that nonparticipation may give rise 
to the limitations with respect to judicial review provided for in subsection (d)(1). 


(D) NO NEGATIVE INFERENCE.—No negative inference shall be drawn from lack of participation in a 
rehearing. 


(E) CONTINUITY OF RATES AND TERMS.—(i) If the decision of the Copyright Royalty Judges on any motion 
for a rehearing is not rendered before the expiration of the statutory rates and terms that were previously in 
effect, in the case of a proceeding to determine successors to rates and terms that expire on a specified date, 
then— 


(I) the initial determination of the Copyright Royalty Judges that is the subject of the rehearing motion 
shall be effective as of the day following the date on which the rates and terms that were previously in effect 
expire; and 


(II) in the case of a proceeding under section 114(f)(1)(C) , royalty rates and terms shall, for purposes of 
section  114(f)(3)(B), be deemed to have been set at those rates and terms contained in the initial 
determination of the Copyright Royalty Judges that is the subject of the rehearing motion, as of the date 
of that determination. 
(ii) The pendency of a motion for a rehearing under this paragraph shall not relieve persons obligated to make 


royalty payments who would be af-fected by the determination on that motion from providing the statements 
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of account and any reports of use, to the extent required, and paying the royalties required under the relevant 
determination or regulations. 


(iii) Notwithstanding clause (ii), whenever royalties described in clause (ii) are paid to a person other than 
the Copyright Office, the entity designated by the Copyright Royalty Judges to which such royalties are paid 
by the copyright user (and any successor thereto) shall, within 60 days after the motion for rehearing is 
resolved or, if the motion is granted, within 60 days after the rehearing is concluded, return any excess 
amounts previously paid to the extent necessary to comply with the final determination of royalty rates by 
the Copyright Royalty Judges. Any underpayment of royalties resulting from a rehearing shall be paid within 
the same period. 


(3) CONTENTS OF DETERMINATION.—A determination of the Copyright Royalty Judges shall be supported by 
the written record and shall set forth the findings of fact relied on by the Copyright Royalty Judges. Among other 
terms adopted in a determination, the Copyright Royalty Judges may specify notice and recordkeeping 
requirements of users of the copyrights at issue that apply in lieu of those that would otherwise apply under 
regulations. 


(4) CONTINUING JURISDICTION.—The Copyright Royalty Judges may issue an amendment to a written 
determination to correct any technical or clerical errors in the determination or to modify the terms, but not the 
rates, of royalty payments in response to unforeseen circumstances that would frustrate the proper implementation 
of such determination. Such amendment shall be set forth in a written addendum to the determination that shall be 
distributed to the participants of the proceeding and shall be published in the Federal Register. 


(5) PROTECTIVE ORDER.—The Copyright Royalty Judges may issue such orders as may be appropriate to protect 
confidential information, including orders excluding confidential information from the record of the 
determination that is published or made available to the public, except that any terms or rates of royalty payments 
or distributions may not be excluded. 


(6) PUBLICATION OF DETERMINATION.—By no later than the end of the 60-day period provided in section 
802(f)(1)(D), the Librarian of Congress shall cause the determination, and any corrections thereto, to be published 
in the Federal Register. The Librarian of Congress shall also publicize the determination and corrections in such 
other manner as the Librarian considers appropriate, including, but not limited to, publication on the Internet. The 
Librarian of Congress shall also make the determination, corrections, and the accompanying record available for 
public inspection and copying. 


(7) LATE PAYMENT.—A determination of the Copyright Royalty Judges may include terms with respect to late 
payment, but in no way shall such terms prevent the copyright holder from asserting other rights or remedies 
provided under this title. 
(d) JUDICIAL REVIEW.— 


(1) APPEAL.—Any determination of the Copyright Royalty Judges under subsection (c) may, within 30 days after 
the publication of the determination in the Federal Register, be appealed, to the United States Court of Appeals 
for the District of Columbia Circuit, by any aggrieved participant in the proceeding under subsection (b)(2) who 
fully participated in the proceeding and who would be bound by the determination. Any participant that did not 
participate in a rehearing may not raise any issue that was the subject of that rehearing at any stage of judicial 
review of the hearing determination. If no appeal is brought within that 30-day period, the determination of the  
Copyright Royalty Judges shall be final, and the royalty fee or determination with respect to the distribution of 
fees, as the case may be, shall take effect as set forth in paragraph (2). 


(2) EFFECT OF RATES.— 
(A) EXPIRATION ON SPECIFIED DATE.—When this title provides that the royalty rates and terms that were 


previously in effect are to expire on a specified date, any adjustment or determination by the Copyright Royalty 
Judges of successor rates and terms for an ensuing statutory license period shall be effective as of the day following 
the date of expiration of the rates and terms that were previously in effect, even if the determination of the 
Copyright Royalty Judges is rendered on a later date. A licensee shall be obligated to continue making payments 
under the rates and terms previously in effect until such time as rates and terms for the successor period are 
established. Whenever royalties pursuant to this section are paid to a person other than the Copyright Office, the 
entity designated by the Copyright Royalty Judges to which such royalties are paid by the copyright user (and 
any successor thereto) shall, within 60 days after the final determination of the Copyright Royalty Judges 
establishing rates and terms for a successor period or the exhaustion of all rehearings or appeals of such 
determination, if any, return any excess amounts previously paid to the extent necessary to comply with the final 
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determination of royalty rates. Any underpayment of royalties by a copyright user shall be paid to the entity 
designated by the Copyright Royalty Judges within the same period. 


(B) OTHER CASES.—In cases where rates and terms have not, prior to the inception of an activity, been 
established for that particular activity under the relevant license, such rates and terms shall be retroactive to the 
inception of activity under the relevant license covered by such rates and terms. In other cases where rates and 
terms do not expire on a specified date, successor rates and terms shall take effect on the first day of the second 
month that begins after the publication of the determination of the Copyright Royalty Judges in the Federal 
Register, except as otherwise provided in this title, or by the Copyright Royalty Judges, or as agreed by the 
participants in a proceeding that would be bound by the rates and terms. Except as otherwise provided in this 
title, the rates and terms, to the extent applicable, shall remain in effect until such successor rates and terms 
become effective. 


(C) OBLIGATION TO MAKE PAYMENTS.— 
(i) The pendency of an appeal under this subsection shall not relieve persons obligated to make royalty 


payments under section 111, 112, 114, 115, 116, 118, 119, or 1003, who would be affected by the determination 
on appeal, from– 


(I) providing the applicable statements of account and report of use; and 
(II) paying the royalties required under the relevant determination or regulations. 


(ii) Notwithstanding clause (i), whenever royalties described in clause (i) are paid to a person other than the 
Copyright Office, the entity designated by the Copyright Royalty Judges to which such royalties are paid by 
the copyright user (and any successor thereto) shall, within 60 days after the final resolution of the appeal, 
return any excess amounts previously paid (and interest thereon, if ordered pursuant to paragraph (3)) to the 
extent necessary to comply with the final determination of royalty rates on appeal. Any underpayment of 
royalties resulting from an appeal (and interest thereon, if ordered pursuant to paragraph (3)) shall be paid 
within the same period. 


(3) JURISDICTION OF COURT.—Section 706 of title 5 shall apply with respect to review by the court of appeals under 
this subsection. If the court modifies or vacates a determination of the Copyright Royalty Judges, the court may enter 
its own determination with respect to the amount or distribution of royalty fees and costs, and order the repayment of 
any excess fees, the payment of any underpaid fees, and the payment of interest pertaining respectively thereto, in 
accordance with its final judgment. The court may also vacate the determination of the Copyright Royalty Judges and 
remand the case to the Copyright Royalty Judges for further proceedings in accordance with subsection (a). 
(e) ADMINISTRATIVE MATTERS.— 


(1) DEDUCTION OF COSTS OF LIBRARY OF CONGRESS AND COPYRIGHT OFFICE FROM FILING FEES.— 
(A) DEDUCTION FROM FILING FEES.—The Librarian of Congress may, to the extent not otherwise provided 


under this title, deduct from the filing fees collected under subsection (b) for a particular proceeding under this 
chapter the reasonable costs incurred by the Librarian of Congress, the Copyright Office, and the Copyright 
Royalty Judges in conducting that proceeding, other than the salaries of the Copyright Royalty Judges and the 3 
staff members appointed under section 802(b). 


(B) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be appropriated such sums as may be 
necessary to pay the costs incurred under this chapter not covered by the filing fees collected under subsection 
(b). All funds made available pursuant to this subparagraph shall remain available until expended. 
(2) POSITIONS REQUIRED FOR ADMINISTRATION OF COMPULSORY LICENSING.—Section 307 of the Legislative 


Branch Appropriations Act, 1994, shall not apply to employee positions in the Library of Congress that are required 
to be filled in order to carry out section 111, 112, 114, 115, 116, 118, or 119 or chapter 10. 


§ 804 · Institution of proceedings 


(a) FILING OF PETITION.—With respect to proceedings referred to in paragraphs (1) and (2) of section 801(b) 
concerning the determination or adjustment of royalty rates as provided in sections 111, 112, 114, 115, 116, 118, 119, and 
1004, during the calendar years specified in the schedule set forth in subsection (b), any owner or user of a copyrighted 
work whose royalty rates are specified by this title, or are established under this chapter before or after the enactment 
of the Copyright Royalty and Distribution Reform Act of 2004, may file a petition with the Copyright Royalty Judges 
declaring that the petitioner requests a determination or adjustment of the rate. The Copyright Royalty Judges shall 
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make a determination as to whether the petitioner has such a significant interest in the royalty rate in which a 
determination or adjustment is requested. If the Copyright Royalty Judges determine that the petitioner has such a 
significant interest, the Copyright Royalty Judges shall cause notice of this determination, with the reasons for such 
determination, to be published in the Federal Register, together with the notice of commencement of proceedings 
under this chapter. With respect to proceedings under paragraph (1) of section 801(b) concerning the determination 
or adjustment of royalty rates as provided in sections 112 and 114, during the calendar years specified in the schedule 
set forth in subsection (b), the Copyright Royalty Judges shall cause notice of commencement of proceedings under 
this chapter to be published in the Federal Register as provided in section 803(b)(1)(A). 


(b) TIMING OF PROCEEDINGS.— 
(1) SECTION 111 PROCEEDINGS.—(A) A petition described in subsection (a) to initiate proceedings under section 


801(b)(2) concerning the adjustment of royalty rates under section 111 to which subparagraph (A) or (D) of section 
801(b)(2) applies may be filed during the year 2015 and in each subsequent fifth calendar year. 


(B) In order to initiate proceedings under section 801(b)(2) concerning the adjustment of royalty rates under 
section 111 to which subparagraph (B) or (C) of section 801(b)(2) applies, within 12 months after an event described 
in either of those subsections, any owner or user of a copyrighted work whose royalty rates are specified by section 
111, or by a rate established under this chapter before or after the enactment of the Copyright Royalty and 
Distribution Reform Act of 2004, may file a petition with the Copyright Royalty Judges declaring that the 
petitioner requests an adjustment of the rate. The Copyright Royalty Judges shall then proceed as set forth in 
subsection (a) of this section. Any change in royalty rates made under this chapter pursuant to this subparagraph 
may be reconsidered in the year 2015, and each fifth calendar year thereafter, in accordance with the provisions in 
section 801(b)(2) (B) or (C), as the case may be. A petition for adjustment of rates established by section 111(d)(1)(B) 
as a result of a change in the rules and regulations of the Federal Communications Commission shall set forth 
the change on which the petition is based. 


(C) Any adjustment of royalty rates under section 111 shall take effect as of the first accounting period 
commencing after the publication of the determination of the Copyright Royalty Judges in the Federal Register, 
or on such other date as is specified in that determination. 
(2) CERTAIN SECTION 112 PROCEEDINGS.—Proceedings under this chapter shall be commenced in the year 2007 


to determine reasonable terms and rates of royalty payments for the activities described in section 112(e)(1) relating 
to the limitation on exclusive rights specified by section 114(d)(1)(C)(iv), to become effective on January 1, 2009. 
Such proceedings shall be repeated in each subsequent fifth calendar year. 


(3) SECTION 114 AND CORRESPONDING 112 PROCEEDINGS.— 
(A) FOR ELIGIBLE NONSUBSCRIPTION SERVICES AND NEW SUBSCRIPTION SERVICES.—Proceedings under this 


chapter shall be commenced as soon as practicable after the date of enactment of the Copyright Royalty and 
Distribution Reform Act of 2004 to determine reasonable terms and rates of royalty payments under sections 
114 and 112 for the activities of eligible nonsubscription transmission services and new subscription services, to 
be effective for the period beginning on January 1, 2006, and ending on December 31, 2010. Such proceedings 
shall next be commenced in January 2009 to determine reasonable terms and rates of royalty payments, to 
become effective on January 1, 2011. Thereafter, such proceedings shall be repeated in each subsequent fifth 
calendar year. 


(B) FOR PREEXISTING SUBSCRIPTION AND SATELLITE DIGITAL AUDIO RADIO SERVICES.—Proceedings under 
this chapter shall be commenced in January 2006 to determine reasonable terms and rates of royalty payments 
under sections 114 and 112 for the activities of preexisting subscription services, to be effective during the period 
beginning on January 1, 2008, and ending on December 31, 2012, and preexisting satellite digital audio radio 
services, to be effective during the period beginning on January 1, 2007, and ending on December 31, 2012. Such 
proceedings shall next be commenced in 2011 to determine reasonable terms and rates of royalty payments, to 
become effective on January 1, 2013. Thereafter, such proceedings shall be repeated in each subsequent fifth 
calendar year , except that— 


(i) with respect to preexisting subscription services, the terms and rates finally determined for the rate 
period ending on December 31, 2022, shall remain in effect through December 31, 2027, and there shall be no 
proceeding to determine terms and rates for preexisting subscription services for the period beginning on 
January 1, 2023, and ending on December 31, 2027; and  


(ii) with respect to pre-existing satellite digital audio radio services, the terms and rates set forth by the 
Copyright Royalty Judges on December 14, 2017, in their initial determination for the rate period ending on 
December 31, 2022, shall be in effect through December 31, 2027, without any change based on a rehearing 
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under section 803(c)(2) and without the possibility of appeal under section 803(d), and there shall be no 
proceeding to determine terms and rates for preexisting satellite digital audio radio services for the period 
beginning on January 1, 2023, and ending on December 31, 2027. 
(C)(i) Notwithstanding any other provision of this chapter, this subparagraph shall govern proceedings 


commenced pursuant to section 114(f)(1)(C) concerning new types of services. 
(ii) Not later than 30 days after a petition to determine rates and terms for a new type of service is filed by 


any copyright owner of sound recordings, or such new type of service, indicating that such new type of service 
is or is about to become operational, the Copyright Royalty Judges shall issue a notice for a proceeding to 
determine rates and terms for such service. 


(iii) The proceeding shall follow the schedule set forth in subsec-tions (b), (c), and (d) of section 803, 
except that— 


(I) the determination shall be issued by not later than 24 months after the publication of the notice 
under clause (ii); and 


(II) the decision shall take effect as provided in subsections (c)(2) and (d)(2) of section 803 and section  
114(f)(3)(B)(ii) and (C). 
(iv) The rates and terms shall remain in effect for the period set forth in section 114(f)(1)(C) . 


(4) SECTION 115 PROCEEDINGS.—A petition described in subsection (a) to initiate proceedings under section 
801(b)(1) concerning the adjustment or determination of royalty rates as provided in section 115 may be filed in the 
year 2006 and in each subsequent fifth calendar year, or at such other times as the parties have agreed under section 
115(c)(3) (B) and (C). 


(5) SECTION 116 PROCEEDINGS.—(A) A petition described in subsection (a) to initiate proceedings under section 
801(b) concerning the determination of royalty rates and terms as provided in section 116 may be filed at any time 
within 1 year after negotiated licenses authorized by section 116 are terminated or expire and are not replaced by 
subsequent agreements. 


(B) If a negotiated license authorized by section 116 is terminated or expires and is not replaced by another 
such license agreement which provides permission to use a quantity of musical works not substantially smaller 
than the quantity of such works performed on coin-operated phonorecord players during the 1-year period 
ending March 1, 1989, the Copyright Royalty Judges shall, upon petition filed under paragraph (1) within 1 year 
after such termination or expiration, commence a proceeding to promptly establish an interim royalty rate or 
rates for the public performance by means of a coin-operated phonorecord player of nondramatic musical works 
embodied in phonorecords which had been subject to the terminated or expired negotiated license agreement. 
Such rate or rates shall be the same as the last such rate or rates and shall remain in force until the conclusion of 
proceedings by the Copyright Royalty Judges, in accordance with section 803, to adjust the royalty rates 
applicable to such works, or until superseded by a new negotiated license agreement, as provided in section 
116(b). 
(6) SECTION 118 PROCEEDINGS.—A petition described in subsection (a) to initiate proceedings under section 


801(b)(1) concerning the determination of reasonable terms and rates of royalty payments as provided in section 118 
may be filed in the year 2006 and in each subsequent fifth calendar year. 


(7) SECTION 1004 PROCEEDINGS.—A petition described in subsection (a) to initiate proceedings under section 
801(b)(1) concerning the adjustment of reasonable royalty rates under section 1004 may be filed as provided in 
section 1004(a)(3). 


(8) PROCEEDINGS CONCERNING DISTRIBUTION OF ROYALTY FEES.—With respect to proceedings under section 
801(b)(3) concerning the distribution of royalty fees in certain circumstances under section 111, 119, or 1007, the 
Copyright Royalty Judges shall, upon a determination that a controversy exists concerning such distribution, cause 
to be published in the Federal Register notice of commencement of proceedings under this chapter. 


 
  







                                 AMENDMENTS TO THE COPYRIGHT ACT AS A RESULT OF THE ORRIN G. HATCH – BOB GOODLATTE MUSIC MODERNIZATION ACT   49 


 Chapter 14 - UNAUTHORIZED USE OF PRE-1972 SOUND RECORDINGS 
 


§ 1401. Unauthorized use of pre-1972 sound recordings 
(a) IN GENERAL.— 


(1) UNAUTHORIZED ACTS.—Anyone who, on or before the last day of the applicable transition period 
under paragraph (2), and without the consent of the rights owner, engages in covered activity with respect to a 
sound recording fixed before February 15, 1972, shall be subject to the remedies provided in sections 502 through 
505 and 1203 to the same extent as an infringer of copyright or a person that engages in unauthorized activity 
under chapter 12. 


(2) TERM OF PROHIBITION.— 
(A) IN GENERAL.—The prohibition under paragraph (1)— 


(i) subject to clause (ii), shall apply to a sound recording described in that paragraph— 
(I) through December 31 of the year that is 95 years after the year of first publication; and 
(II) for a further transition period as prescribed under subparagraph (B) of this paragraph; and 


(ii) shall not apply to any sound recording after February 15, 2067. 
(B) TRANSITION PERIODS.— 


(i) PRE-1923 RECORDINGS.—In the case of a sound recording first published before January 1, 1923, 
the transition period described in subparagraph (A)(i)(II) shall end on December 31 of the year that is 3 
years after the date of enactment of this section. 


(ii) 1923–1946 RECORDINGS.—In the case of a sound recording first published during the period 
beginning on January 1, 1923, and ending on December 31, 1946, the transition period described in 
subparagraph (A)(i)(II) shall end on the date that is 5 years after the last day of the period described in 
subparagraph (A)(i)(I). 


(iii) 1947–1956 RECORDINGS.—In the case of a sound recording first published during the period 
beginning on January 1, 1947, and ending on December 31, 1956, the transition period described in 
subparagraph (A)(i)(II) shall end on the date that is 15 years after the last day of the period described in 
subparagraph (A)(i)(I). 


(iv) POST-1956 RECORDINGS.—In the case of a sound recording fixed before February 15, 1972, that 
is not described in clause (i), (ii), or (iii), the transition period described in subparagraph (A)(i)(II) shall 
end on February 15, 2067. 


(3) RULE OF CONSTRUCTION.—For the purposes of this subsection, the term ‘anyone’ includes any State, 
any instrumentality of a State, and any officer or employee of a State or instrumentality of a State acting in the 
official capacity of the officer or employee, as applicable. 
(b) CERTAIN AUTHORIZED TRANSMISSIONS AND REPRODUCTIONS.—A public performance by means of a digital 


audio transmission of a sound recording fixed before February 15, 1972, or a reproduction in an ephemeral 
phonorecord or copy of a sound recording fixed before February 15, 1972, shall, for purposes of subsection (a), be 
considered to be authorized and made with the consent of the rights owner if— 


(1) the transmission or reproduction would satisfy the requirements for statutory licensing under section 
112(e)(1) or section 114(d)(2), or would be exempt under section 114(d)(1), as the case may be, if the sound 
recording were fixed on or after February 15, 1972; and 


(2) the transmitting entity pays the statutory royalty for the transmission or reproduction pursuant to the 
rates and terms adopted under sections 112(e) and 114(f), and complies with other obligations, in the same 
manner as required by regulations adopted by the Copyright Royalty Judges under sections 112(e) and 114(f) for 
sound recordings that are fixed on or after February 15, 1972, except in the case of a transmission that would be 
exempt under section 114(d)(1). 
(c) CERTAIN NONCOMMERCIAL USES OF SOUND RECORDINGS THAT ARE NOT BEING COMMERCIALLY 


EXPLOITED.— 
(1) IN GENERAL.—Noncommercial use of a sound recording fixed before February 15, 1972, that is not being 


commercially exploited by or under the authority of the rights owner shall not violate subsection (a) if— 
(A) the person engaging in the noncommercial use, in order to determine whether the sound recording is 


being commercially exploited by or under the authority of the rights owner, makes a good faith, reasonable 
search for, but does not find, the sound recording— 


(i) in the records of schedules filed in the Copyright Office as described in subsection (f)(5)(A); and 
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(ii) on services offering a comprehensive set of sound recordings for sale or streaming; 
(B) the person engaging in the noncommercial use files a notice identifying the sound recording and the 


nature of the use in the Copyright Office in accordance with the regulations issued under paragraph (3)(B); 
and 


(C) during the 90-day period beginning on the date on which the notice described in subparagraph (B) is 
indexed into the public records of the Copyright Office, the rights owner of the sound recording does not, in 
its discretion, opt out of the noncommercial use by filing notice thereof in the Copyright Office in accordance 
with the regulations issued under paragraph (5). 
(2) RULES OF CONSTRUCTION.—For purposes of this subsection— 


(A) merely recovering costs of production and distribution of a sound recording resulting from a use 
otherwise permitted under this subsection does not itself necessarily constitute a commercial use of the sound 
recording; 


(B) the fact that a person engaging in the use of a sound recording also engages in commercial activities 
does not itself necessarily render the use commercial; and 


(C) the fact that a person files notice of a noncommercial use of a sound recording in accordance with the 
regulations issued under paragraph (3)(B) does not itself affect any limitation on the exclusive rights of a 
copyright owner described in section 107, 108, 109, 110, or 112(f) as applied to a claim under subsection (a) of 
this section pursuant to subsection (f)(1)(A) of this section. 
(3) NOTICE OF COVERED ACTIVITY.—Not later than 180 days after the date of enactment of this section, 


the Register of Copyrights shall issue regulations that— 
(A) provide specific, reasonable steps that, if taken by a filer, are sufficient to constitute a good faith, 


reasonable search under paragraph (1)(A) to determine whether a recording is being commercially exploited, 
including the services that satisfy the good faith, reasonable search requirement under paragraph (1)(A) for 
purposes of the safe harbor described in paragraph (4)(A); and 


(B) establish the form, content, and procedures for the filing of notices under paragraph (1)(B). 
(4) SAFE HARBOR.— 


(A) IN GENERAL.—A person engaging in a noncommercial use of a sound recording otherwise permitted 
under this subsection who establishes that the person made a good faith, reasonable search under paragraph 
(1)(A) without finding commercial exploitation of the sound recording by or under the authority of the rights 
owner shall not be found to be in violation of subsection (a). 


(B) STEPS SUFFICIENT BUT NOT NECESSARY.—Taking the specific, reasonable steps identified by the 
Register of Copyrights in the regulations issued under paragraph (3)(A) shall be sufficient, but not necessary, 
for a filer to satisfy the requirement to conduct a good faith, reasonable search under paragraph (1)(A) for 
purposes of subparagraph (A) of this paragraph. 
(5) OPTING OUT OF COVERED ACTIVITY.— 


(A) IN GENERAL.—Not later than 180 days after the date of enactment of this section, the Register of 
Copyrights shall issue regulations establishing the form, content, and procedures for the rights owner of a 
sound recording that is the subject of a notice under paragraph (1)(B) to, in its discretion, file notice opting 
out of the covered activity described in the notice under paragraph (1)(B) during the 90-day period beginning 
on the date on which the notice under paragraph (1)(B) is indexed into the public records of the Copyright 
Office. 


(B) RULE OF CONSTRUCTION.—The fact that a rights holder opts out of a noncommercial use of a 
sound recording by filing notice thereof in the Copyright Office in accordance with the regulations issued 
under subparagraph (A) does not itself enlarge or diminish any limitation on the exclusive rights of a 
copyright owner described in section 107, 108, 109, 110, or 112(f) as applied to a claim under subsection (a) of 
this section pursuant to subsection (f)(1)(A) of this section. 
(6) CIVIL PENALTIES FOR CERTAIN ACTS.— 


(A) FILING OF NOTICES OF NONCOMMERCIAL USE.—Any person who willfully engages in a pattern 
or practice of filing a notice of noncommercial use of a sound recording as described in paragraph (1)(B) 
fraudulently describing the use proposed, or knowing that the use proposed is not permitted under this 
subsection, shall be assessed a civil penalty in an amount that is not less than $250, and not more than $1000, 
for each such notice, in addition to any other remedies that may be available under this title based on 
the actual use made. 


(B) FILING OF OPT-OUT NOTICES.—  
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(i) IN GENERAL.—Any person who files an opt-out notice as described in paragraph (1)(C), knowing 
that the person is not the rights owner or authorized to act on behalf of the rights owner of the sound 
recording to which the notice pertains, shall be assessed a civil penalty in an amount not less than $250, 
and not more than $1,000, for each such notice. 


(ii) PATTERN OR PRACTICE.—Any person who engages in a pattern or practice of making filings as 
described in clause (i) shall be assessed a civil penalty in an amount not less than $10,000 for each such 
filing. 
(C) DEFINITION.—For purposes of this paragraph, the term ‘knowing’— 


(i) does not require specific intent to defraud; and 
(ii) with respect to information about ownership of the sound recording in question, means that the 


person— 
(I) has actual knowledge of the information; 
(II) acts in deliberate ignorance of the truth or falsity of the information; or 
(III) acts in grossly negligent disregard of the truth or falsity of the information. 


(d) PAYMENT OF ROYALTIES FOR TRANSMISSIONS OF PERFORMANCES BY DIRECT LICENSING OF STATUTORY 


SERVICES.— 
(1) IN GENERAL.—A public performance by means of a digital audio transmission of a sound recording fixed 


before February 15, 1972, shall, for purposes of subsection (a), be considered to be authorized and made with the 
consent of the rights owner if the transmission is made pursuant to a license agreement voluntarily negotiated at 
any time between the rights owner and the entity performing the sound recording. 


(2) PAYMENT OF ROYALTIES TO NONPROFIT COLLECTIVE UNDER CERTAIN LICENSE 
AGREEMENTS.— 


(A) LICENSES ENTERED INTO ON OR AFTER DATE OF ENACTMENT.—To the extent that a license 
agreement described in paragraph (1) entered into on or after the date of enactment of this section extends to 
a public performance by means of a digital audio transmission of a sound recording fixed before February 15, 
1972, that meets the conditions of subsection (b)— 


(i) the licensee shall, with respect to such transmission, pay to the collective designated to distribute 
receipts from the licensing of transmissions in accordance with section 114(f), 50 percent of the 
performance royalties for that transmission due under the license; and 


(ii) the royalties paid under clause (i) shall be fully credited as payments due under the license. 
(B) CERTAIN AGREEMENTS ENTERED INTO BEFORE ENACTMENT.—To the extent that a license 


agreement described in paragraph (1), entered into during the period beginning on January 1 of the year in 
which this section is enacted and ending on the day before the date of enactment of this section, or a settlement 
agreement with a preexisting satellite digital audio radio service (as defined in section 114(j)) entered into 
during the period beginning on January 1, 2015, and ending on the day before the date of enactment of this 
section, extends to a public performance by means of a digital audio transmission of a sound recording fixed 
before February 15, 1972, that meets the conditions of subsection (b)— 


(i) the rights owner shall, with respect to such transmission, pay to the collective designated to distribute 
receipts from the licensing of transmissions in accordance with section 114(f) an amount that is equal to 
the difference between— 


(I) 50 percent of the difference between— 
(aa) the rights owner’s total gross performance royalty fee receipts or settlement monies received 


for all such transmissions covered under the license or settlement agreement, as applicable; and 
(bb) the rights owner’s total payments for outside legal expenses, including any payments of third-


party claims, that are directly attributable to the license or settlement agreement, as applicable; and 
(II) the amount of any royalty receipts or settlement monies under the agreement that are distributed 


by the rights owner to featured and nonfeatured artists before the date of enactment of this section; and 
(ii) the royalties paid under clause (i) shall be fully credited as payments due under the license or 


settlement agreement, as applicable. 
(3) DISTRIBUTION OF ROYALTIES AND SETTLEMENT MONIES BY COLLECTIVE.—The collective 


described in paragraph (2) shall, in accordance with subparagraphs (B) through (D) of section 114(g)(2), and 
paragraphs (5) and (6) of section 114(g), distribute the royalties or settlement monies received under paragraph 
(2) under a license or settlement described in paragraph (2), which shall be the only payments to which featured 
and nonfeatured artists are entitled by virtue of the transmissions described in paragraph (2), except for 
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settlement monies described in paragraph (2) that are distributed by the rights owner to featured and 
nonfeatured artists before the date of enactment of this section. 


(4) PAYMENT OF ROYALTIES UNDER LICENSE AGREEMENTS ENTERED BEFORE ENACTMENT OR 
NOT OTHERWISE DESCRIBED IN PARAGRAPH (2).— 


(A) IN GENERAL.—To the extent that a license agreement described in paragraph (1) entered into before 
the date of enactment of this section, or any other license agreement not as described in paragraph (2), extends 
to a public performance by means of a digital audio transmission of a sound recording fixed before February 
15, 1972, that meets the conditions of subsection (b), the payments made by the licensee pursuant to the license 
shall be made in accordance with the agreement. 


(B) ADDITIONAL PAYMENTS NOT REQUIRED.—To the extent that a licensee has made, or will make 
in the future, payments pursuant to a license as described in subparagraph (A), the provisions of paragraphs 
(2) and (3) shall not require any additional payments from, or additional financial obligations on the part of, 
the licensee. 


(C) RULE OF CONSTRUCTION.—Nothing in this subsection may be construed to prohibit the collective 
designated to distribute receipts from the licensing of transmissions in accordance with section 114(f) from 
administering royalty payments under any license not described in paragraph (2). 


(e) PREEMPTION WITH RESPECT TO CERTAIN PAST ACTS.— 
(1) IN GENERAL.—This section preempts any claim of common law copyright or equivalent right under the 


laws of any State arising from a digital audio transmission or reproduction that is made before the date of 
enactment of this section of a sound recording fixed before February 15, 1972, if— 


(A) the digital audio transmission would have satisfied the requirements for statutory licensing under 
section 114(d)(2) or been exempt under section 114(d)(1), or the reproduction would have satisfied the 
requirements of section 112(e)(1), as the case may be, if the sound recording were fixed on or after February 
15, 1972; and 


(B) either— 
(i) except in the case of a transmission that would have been exempt under section 114(d)(1), not later 


than 270 days after the date of enactment of this section, the transmitting entity pays statutory royalties 
and provides notice of the use of the relevant sound recordings in the same manner as required by 
regulations adopted by the Copyright Royalty Judges for sound recordings that are fixed on or after 
February 15, 1972, for all the digital audio transmissions and reproductions satisfying the requirements for 
statutory licensing under sections 112(e)(1) and 114(d)(2) during the 3 years before that date of enactment; 
or 


(ii) an agreement voluntarily negotiated between the rights owner and the entity performing the sound 
recording (including a litigation settlement agreement entered into before the date of enactment of this 
section) authorizes or waives liability for any such transmission or reproduction and the transmitting entity 
has paid for and reported such digital audio transmission under that agreement. 


(2) RULE OF CONSTRUCTION FOR COMMON LAW COPYRIGHT.—For purposes of paragraph (1), a 
claim of common law copyright or equivalent right under the laws of any State includes a claim that characterizes 
conduct subject to that paragraph as an unlawful distribution, act of record piracy, or similar violation. 


(3) RULE OF CONSTRUCTION FOR PUBLIC PERFORMANCE RIGHTS.—Nothing in this section may be 
construed to recognize or negate the existence of public performance rights in sound recordings under the laws 
of any State. 
(f) LIMITATIONS ON REMEDIES. 


(1) FAIR USE; USES BY LIBRARIES, ARCHIVES, AND EDUCATIONAL INSTITUTIONS.— 
(A) IN GENERAL.—The limitations on the exclusive rights of a copyright owner described in sections 107, 


108, 109, 110, and 112(f) shall apply to a claim under subsection (a) with respect to a sound recording fixed 
before February 15, 1972. 


(B) RULE OF CONSTRUCTION FOR SECTION 108(H).—With respect to the application of section 
108(h) to a claim under subsection (a) with respect to a sound recording fixed before February 15, 1972, the 
phrase ‘during the last 20 years of any term of copyright of a published work’ in such section 108(h) shall be 
construed to mean at any time after the date of enactment of this section. 
(2) ACTIONS.—The limitations on actions described in section 507 shall apply to a claim under subsection 


(a) with respect to a sound recording fixed before February 15, 1972. 
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(3) MATERIAL ONLINE.—Section 512 shall apply to a claim under subsection (a) with respect to a sound 
recording fixed before February 15, 1972. 


(4) PRINCIPLES OF EQUITY.—Principles of equity apply to remedies for a violation of this section to the 
same extent as such principles apply to remedies for infringement of copyright. 


(5) FILING REQUIREMENT FOR STATUTORY DAMAGES AND ATTORNEYS’ FEES.— 
(A) FILING OF INFORMATION ON SOUND RECORDINGS.— 


(i) FILING REQUIREMENT.—Except in the case of a transmitting entity that has filed 
contact information for that transmitting entity under subparagraph (B), in any action under this section, 
an award of statutory damages or of attorneys’ fees under section 504 or 505 may be made with respect to 
an unauthorized use of a sound recording under subsection (a) only if— 


(I) the rights owner has filed with the Copyright Office a schedule that specifies the title, artist, and 
rights owner of the sound recording and contains such other information, as practicable, as the Register 
of Copyrights prescribes by regulation; and 


(II) the use occurs after the end of the 90-day period beginning on the date on which the information 
described in subclause (I) is indexed into the public records of the Copyright Office. 
(ii) REGULATIONS.—Not later than 180 days after the date of enactment of this section, the Register 


of Copyrights shall issue regulations that— 
(I) establish the form, content, and procedures for the filing of schedules under clause (i); 
(II) provide that a person may request that the person receive timely notification of a filing described 


in subclause (I); and 
(III) set forth the manner in which a person may make a request under subclause (II). 


(B) FILING OF CONTACT INFORMATION FOR TRANSMITTING ENTITIES.— 
(i) FILING REQUIREMENT.—Not later than 30 days after the date of enactment of this section, the 


Register of Copyrights shall issue regulations establishing the form, content, and procedures for the filing 
of contact information by any entity that, as of the date of enactment of this section, performs a sound 
recording fixed before February 15, 1972, by means of a digital audio transmission. 


(ii) TIME LIMIT ON FILINGS.—The Register of Copyrights may accept filings under clause (i) only 
until the 180th day after the date of enactment of this section. 


(iii) LIMITATION ON STATUTORY DAMAGES AND ATTORNEYS’ FEES.— 
(I) LIMITATION.—An award of statutory damages or of attorneys’ fees under section 504 or 505 


may not be made against an entity that has filed contact information for that entity under clause (i) with 
respect to an unauthorized use by that entity of a sound recording under subsection (a) if the use occurs 
before the end of the 90-day period beginning on the date on which the entity receives a notice that— 


(aa) is sent by or on behalf of the rights owner of the sound recording; 
(bb) states that the entity is not legally authorized to use that sound recording under subsection 


(a); and 
(cc) identifies the sound recording in a schedule conforming to the requirements prescribed by 


the regulations issued under subparagraph (A)(ii). 
(II) UNDELIVERABLE NOTICES.—In any case in which a notice under subclause (I) is sent to an 


entity by mail or courier service and the notice is returned to the sender because the entity either is no 
longer located at the address provided in the contact information filed under clause (i) or has refused 
to accept delivery, or the notice is sent by electronic mail and is undeliverable, the 90-day period under 
subclause (I) shall begin on the date of the attempted delivery. 


(C) SECTION 412.—Section 412 shall not limit an award of statutory damages under section 504(c) or 
attorneys’ fees under section 505 with respect to a covered activity in violation of subsection (a). 
(6) APPLICABILITY OF OTHER PROVISIONS.— 


(A) IN GENERAL.—Subject to subparagraph (B), no provision of this title shall apply to or limit the 
remedies available under this section except as otherwise provided in this section. 


(B) APPLICABILITY OF DEFINITIONS.—Any term used in this section that is defined in section 101 shall 
have the meaning given that term in section 101. 


(g) APPLICATION OF SECTION 230 SAFE HARBOR.—For purposes of section 230 of the Communications Act of 
1934 (47 U.S.C. 230), subsection (a) shall be considered to be a ‘law pertaining to intellectual property’ under 
subsection (e)(2) of such section 230. 


(h) APPLICATION TO RIGHTS OWNERS.— 
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(1) TRANSFERS.—With respect to a rights owner described in subsection (l)(2)(B)— 
(A) subsections (d) and (e) of section 201 and section 204 shall apply to a transfer described in subsection 


(l)(2)(B) to the same extent as with respect to a transfer of copyright ownership; and 
(B) notwithstanding section 411, that rights owner may institute an action with respect to a violation of this 


section to the same extent as the owner of an exclusive right under a copyright may institute an action under 
section 501(b). 
(2) APPLICATION OF OTHER PROVISIONS.—The following provisions shall apply to a rights owner 


under this section to the same extent as any copyright owner: 
(A) Section 112(e)(2). 
(B) Section 112(e)(7). 
(C) Section 114(e). 
(D) Section 114(h). 


(i) EPHEMERAL RECORDINGS.—An authorized reproduction made under this section shall be subject to section 
112(g) to the same extent as a reproduction of a sound recording fixed on or after February 15, 1972. 


(j) RULE OF CONSTRUCTION.—A rights owner of, or featured recording artist who performs on, a sound 
recording under this chapter shall be deemed to be an interested copyright party, as defined in section 1001, to the 
same extent as a copyright owner or featured recording artist under chapter 10. 


(k) TREATMENT OF STATES AND STATE INSTRUMENTALITIES, OFFICERS, AND EMPLOYEES.—Any State, and any 
instrumentality, officer, or employee described in subsection (a)(3), shall be subject to the provisions of this section 
in the same manner and to the same extent as any nongovernmental entity. 


(l) DEFINITIONS.—In this section: 
(1) COVERED ACTIVITY.—The term ‘covered activity’ means any activity that the copyright owner of a 


sound recording would have the exclusive right to do or authorize under section 106 or 602, or that would violate 
section 1201 or 1202, if the sound recording were fixed on or after February 15, 1972. 


(2) RIGHTS OWNER.—The term ‘rights owner’ means— 
(A) the person that has the exclusive right to reproduce a sound recording under the laws of any State, as 


of the day before the date of enactment of this section; or 
(B) any person to which a right to enforce a violation of this section may be transferred, in whole or in 


part, after the date of enactment of this section, under— 
(i) subsections (d) and (e) of section 201; and 
(ii) section 204. 
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Appendix 


Title 28 — Judiciary and Judicial Procedure, U. S. Code 
 


§137. Division of business among district judges 
(a) IN GENERAL.—The business of a court having more than one judge shall be divided among the judges as provided 


by the rules and orders of the court. 
The chief judge of the district court shall be responsible for the observance of such rules and orders, and shall divide 


the business and assign the cases so far as such rules and orders do not otherwise prescribe. 
If the district judges in any district are unable to agree upon the adoption of rules or orders for that purpose the 


judicial council of the circuit shall make the necessary orders. 
(b) RANDOM ASSIGNMENT OF RATE COURT PROCEEDINGS.— 


(1) IN GENERAL.— 
(A) DEFINITION.—In this paragraph, the term ‘performing rights society’ has the meaning given the term 


in section 101 of title 17. 
(B) DETERMINATION OF LICENSE FEE.—Except as provided in subparagraph (C), in the case of any 


performing rights society subject to a consent decree, any application for the determination of a license fee for 
the public performance of music in accordance with the applicable consent decree shall be made in the district 
court with jurisdiction over that consent decree and randomly assigned to a judge of that district court according 
to the rules of that court for the division of business among district judges, provided that any such application 
shall not be assigned to— 


(i) a judge to whom continuing jurisdiction over any performing rights society for any performing rights 
society consent decree is assigned or has previously been assigned; or 


(ii) a judge to whom another proceeding concerning an application for the determination of a reasonable 
license fee is assigned at the time of the filing of the application. 
(C) EXCEPTION.—Subparagraph (B) does not apply to an application to determine reasonable license fees 


made by individual proprietors under section 513 of title 17. 
(2) RULE OF CONSTRUCTION.—Nothing in paragraph (1) shall modify the rights of any party to a consent 


decree or to a proceeding to determine reasonable license fees, to make an application for the construction of any 
provision of the applicable consent decree. Such application shall be referred to the judge to whom continuing 
jurisdiction over the applicable consent decree is currently assigned. If any such application is made in connection 
with a rate proceeding, such rate proceeding shall be stayed until the final determination of the construction 
application. Disputes in connection with a rate proceeding about whether a licensee is similarly situated to another 
licensee shall not be subject to referral to the judge with continuing jurisdiction over the applicable consent decree. 
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the Office’s website or the form itself. 
The Office may reject any submission 
that fails to comply with these 
requirements. 


(d) Amendment or supplementation. 
A rights owner (or her authorized agent) 
may amend or supplement information 
regarding a pre-1972 sound recording 
included in a schedule filed under 
paragraph (c) of this section by or on 
behalf of the same rights owner. 
Information may be corrected if it was 
incorrect at the time the pre-1972 
schedule was submitted to the Office, or 
supplemented to include information 
that was omitted at the time the 
schedule was submitted to the Office. 
For each recording included in a 
schedule filed under this paragraph, 
where the information specified in 
paragraph (f)(1) of this section does not 
change from the previously-filed 
schedule, the date the previously-filed 
schedule was indexed into the Office’s 
public records remains operative for 
purposes of 17 U.S.C. 1401(f)(5)(A)(i)(II). 


(e) Removal of record. A rights owner 
(or her authorized agent) may remove 
information regarding a pre-1972 sound 
recording from the Office’s database of 
schedules if the sound recording was 
included in a schedule filed under 
paragraph (c) of this section by or on 
behalf of the same rights owner, using 
an appropriate form provided by the 
Copyright Office on its website and 
following the instructions for 
completion and submission provided on 
the Office’s website or the form itself. 
Removal may be made if there was a 
substantive defect in the pre-1972 
schedule regarding the specific sound 
recording at the time the schedule was 
submitted to the Office, or, upon a 
showing of good cause, at the discretion 
of the Copyright Office. Once a pre-1972 
sound recording has been removed from 
the Office’s database of schedules of 
pre-1972 sound recordings, the sound 
recording is no longer considered 
indexed into the Office’s records. 


(f) Content. A schedule of pre-1972 
sound recordings filed under paragraphs 
(c) or (d) of this section shall contain the 
following: 


(1) For each sound recording listed, 
the right’s owner name, sound recording 
title, and featured artist(s); 


(2) If known and practicable, for each 
sound recording listed, the International 
Standard Recording Code (‘‘ISRC’’); 


(3) A certification that the individual 
submitting the schedule of pre-1972 
sound recordings has appropriate 
authority to submit the schedule and 
that all information submitted to the 
Office is true, accurate, and complete to 
the best of the individual’s knowledge, 


information, and belief, and is made in 
good faith; and 


(4) For each sound recording listed, 
the rights owner may opt to include 
additional information as permitted and 
in the format specified by the Office’s 
form or instructions, such as the 
alternate title, alternate artist name(s), 
album, version, label, or publication 
date. 
* * * * * 


(h) Legal sufficiency of schedules. The 
Copyright Office does not review 
schedules submitted under paragraphs 
(c) or (d) of this section for legal 
sufficiency, interpret their content, or 
screen them for errors or discrepancies. 
The Office’s review is limited to 
whether the procedural requirements 
established by the Office (including 
payment of the proper filing fee) have 
been met. Rights owners are therefore 
cautioned to review and scrutinize 
schedules to assure their legal 
sufficiency before submitting them to 
the Office. 
* * * * * 


(l) Recordation of transfers. The 
conditions prescribed in § 201.4 of this 
chapter for recordation of transfers of 
copyright ownership are applicable to 
the recordation of documents relating to 
the transfer of ownership of pre-1972 
sound recordings under 17 U.S.C. 
chapter 14. 
* * * * * 


■ 5. Amend § 201.36 as follows: 
■ a. Redesignate paragraph (e) as 
paragraph (f). 
■ b. Add paragraph (e) to read as 
follows: 


§ 201.36 Notices of contact information for 
transmitting entities publicly performing 
pre-1972 sound recordings. 


* * * * * 
(e) Filing Date. The date of filing of a 


notice of contact information pursuant 
to this section is the date when a proper 
submission, including the prescribed 
fee, is received in the Copyright Office. 
* * * * * 


Dated: March 11, 2019. 


Karyn A. Temple, 
Acting Register of Copyrights and Director 
of the U.S. Copyright Office. 


Approved by: 


Carla D. Hayden, 
Librarian of Congress. 
[FR Doc. 2019–05549 Filed 3–21–19; 8:45 am] 
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37 CFR Parts 201, 203, and 210 


[Docket No. 2018–10] 


Notices of Intention and Statements of 
Account Under Compulsory License 
To Make and Distribute Phonorecords 
of Musical Works 


AGENCY: U.S. Copyright Office, Library 
of Congress. 
ACTION: Final rule. 


SUMMARY: The U.S. Copyright Office is 
issuing final regulations pursuant to the 
Musical Works Modernization Act, title 
I of the Orrin G. Hatch–Bob Goodlatte 
Music Modernization Act. This rule 
adopts previously issued interim 
regulations as final. The interim rule 
amended the Office’s prior regulations 
pertaining to the compulsory license to 
make and distribute phonorecords of 
musical works so as to conform the 
prior regulations to the new law, 
including with respect to the operation 
of notices of intention and statements of 
account. In addition to adopting the 
interim rule as final, this final rule 
makes further technical changes to 
update cross-references to regulations 
that were recently amended by the 
Copyright Royalty Judges. 
DATES: Effective March 22, 2019. 
FOR FURTHER INFORMATION CONTACT: 
Regan A. Smith, General Counsel and 
Associate Register of Copyrights, by 
email at regans@copyright.gov, Steve 
Ruwe, Assistant General Counsel, by 
email at sruwe@copyright.gov, or Jason 
E. Sloan, Assistant General Counsel, by 
email at jslo@copyright.gov. Each can be 
contacted by telephone by calling (202) 
707–8350. 
SUPPLEMENTARY INFORMATION: On 
October 11, 2018, the president signed 
into law the Orrin G. Hatch–Bob 
Goodlatte Music Modernization Act 
(‘‘MMA’’) which, among other things, 
substantially modified the compulsory 
‘‘mechanical’’ license for making and 
distributing phonorecords of 
nondramatic musical works available 
under 17 U.S.C. 115.1 On December 7, 
2018, the Copyright Office published in 
the Federal Register an interim rule 
amending the Office’s section 115- 
related regulations to harmonize them 
with the MMA’s requirements, and to 
make other minor technical updates.2 
The amendments largely concerned 
statements of account and notices of 
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4 See Nat’l Mining Ass’n v. McCarthy, 758 F.3d 


243, 250 (DC Cir. 2014); 5 U.S.C. 553(b) (notice and 
comment not required for ‘‘interpretative rules, 
general statements of policy, or rules of agency 
organization, procedure, or practice’’). 


5 See 5 U.S.C. 553(b). 
6 See id. at 553(d). 


intention to obtain a compulsory 
license. The Office did not receive any 
comments from the public in response 
to the interim rule. As a result, the 
Office is adopting the amendments 
promulgated through the interim rule as 
final without change. 


In addition to adopting the interim 
rule as final, the final rule makes further 
technical changes to update cross- 
references to regulations that were 
recently amended by the Copyright 
Royalty Judges (‘‘CRJs’’). On February 5, 
2019, the CRJs published in the Federal 
Register a final determination in In re 
Determination of Royalty Rates and 
Terms for Making and Distributing 
Phonorecords (Phonorecords III), Docket 
No. 16–CRB–0003–PR (2018–2022).3 
The CRJs’ final determination amended 
37 CFR part 385, which contains 
regulations setting forth the rates and 
terms of royalty payments for use of the 
section 115 license. The CRJs’ changes 
have rendered obsolete some of the 
cross-references to part 385 contained in 
the Copyright Office’s regulations 
governing statements of account under 
the section 115 license, and the final 
rule updates the relevant cross- 
references. 


Because the updates are technical and 
non-substantive changes that do not 
‘‘alter the rights or interests of parties,’’ 
they are not subject to the notice and 
comment requirements of the 
Administrative Procedure Act.4 
Furthermore, the Office finds good 
cause that providing notice and 
comment is ‘‘impracticable’’ and 
‘‘contrary to the public interest’’ in this 
instance because the CRJs’ new 
regulations are already effective, and 
delaying removal of the obsolete cross- 
references in the Office’s regulations 
may cause confusion among those 
parties required to serve statements of 
account under the compulsory license.5 
For these same reasons, the Office finds 
it appropriate to make the final rule 
effective upon publication.6 


List of Subjects 


37 CFR Part 201 
Copyright, General provisions. 


37 CFR Part 203 
Freedom of information. 


37 CFR Part 210 
Copyright, Phonorecords, Recordings. 


Final Regulations 


For the reasons set forth above, the 
Copyright Office adopts the interim rule 
amending 37 CFR parts 201, 203, and 
210 which was published at 83 FR 
63061 on December 7, 2018, as final 
with the following changes: 


PART 210—COMPULSORY LICENSE 
FOR MAKING AND DISTRIBUTING 
PHYSICAL AND DIGITAL 
PHONORECORDS OF NONDRAMATIC 
MUSICAL WORKS 


■ 1. The authority citation for part 210 
continues to read as follows: 


Authority: 17 U.S.C. 115, 702. 


§ 210.16 [Amended] 


■ 2. Amend § 210.16 as follows: 
■ a. In paragraph (b)(8): 
■ i. In the first sentence, remove 
‘‘records of any promotional uses of the 
copyright owner’s works that are 
required to be maintained or provided 
under § 385.14 or § 385.24 of this title, 
or other applicable provision, including, 
where applicable, records required to be 
maintained or provided by any third 
parties that were authorized by the 
compulsory licensee to engage in 
promotional uses during’’ and add in its 
place ‘‘records of any promotional or 
free trial uses of the copyright owner’s 
works that are required to be maintained 
or provided under applicable provisions 
of part 385 of this title, or any other 
provisions, including, where applicable, 
records required to be maintained or 
provided by any third parties that were 
authorized by the compulsory licensee 
to engage in such uses during’’. 
■ ii. In the second sentence, remove 
‘‘subject to the promotional royalty rate 
provided in § 385.14 or § 385.24 of this 
title, or any similar promotional royalty 
rate of zero’’ and add in its place 
‘‘subject to any promotional or free trial 
royalty rate of zero’’. 
■ b. In paragraph (c)(1), remove ‘‘subject 
to part 385, subpart A of this title or any 
other provisions requiring’’ and add in 
its place ‘‘subject to applicable 
provisions of part 385 of this title, or 
any other provisions, requiring’’. 
■ c. In paragraph (c)(2), remove ‘‘subject 
to part 385, subparts B or C of this title, 
or any other provisions requiring 
computation of applicable royalties on a 
percentage-rate basis, include a detailed 
and step-by-step accounting of the 
calculation of royalties under § 385.12, 
§ 385.22, or other provisions of part 385 
of this title as applicable, sufficient’’ 
and add in its place ‘‘subject to 
applicable provisions of part 385 of this 
title, or any other provisions, requiring 
computation of applicable royalties on a 


percentage-rate basis, include a detailed 
and step-by-step accounting of the 
calculation of royalties under applicable 
provisions of part 385 of this title, 
sufficient’’. 
■ d. In paragraph (d)(2), remove 
‘‘subject to part 385, subpart A of this 
title, or any other applicable royalties 
computed on a’’ and add in its place 
‘‘subject to applicable provisions of part 
385 of this title, or any other provisions, 
requiring computation of applicable 
royalties on a’’. 
■ e. In paragraph (d)(2)(v), remove ‘‘set 
forth in § 385.3 or other provisions of 
part 385 of this title as applicable’’ and 
add in its place ‘‘set forth in applicable 
provisions of part 385 of this title’’. 
■ f. In paragraph (d)(3), remove ‘‘subject 
to part 385, subparts B or C of this title, 
or any other applicable royalties 
computed on a percentage-rate basis, the 
amount of the royalty payment shall be 
calculated as provided in § 385.12, 
§ 385.22, or other provisions of part 385 
of this title as applicable’’ and add in its 
place ‘‘subject to applicable provisions 
of part 385 of this title, or any other 
provisions, requiring computation of 
applicable royalties on a percentage-rate 
basis, the amount of the royalty 
payment shall be calculated as provided 
in applicable provisions of part 385 of 
this title’’. 
■ g. In paragraph (d)(3)(ii), remove ‘‘as 
described in § 385.12(b)(4), 
§ 385.22(b)(3), or any similar provisions 
of part 385 of this title as applicable, 
an’’ and add in its place ‘‘as described 
in applicable provisions of part 385 of 
this title, an’’. 


§ 210.17 [Amended] 


■ 3. Amend § 210.17 as follows: 
■ a. In paragraph (c)(6), remove 
‘‘pursuant to part 385, subparts B or C 
of this title, or any other provision 
requiring computation of applicable 
royalties on a percentage-rate basis, 
calculations showing in detail how the 
royalty was computed (for these 
purposes, the applicable royalty as 
specified in part 385, subpart A of this 
title shall’’ and add in its place 
‘‘pursuant to applicable provisions of 
part 385 of this title, or any other 
provisions, requiring computation of 
applicable royalties on a percentage-rate 
basis, calculations showing in detail 
how the royalty was computed (for 
these purposes, the applicable royalty as 
specified in applicable provisions of 
part 385 of this title, or any other 
provisions, requiring computation of 
applicable royalties on a cents-per-unit 
basis shall’’. 
■ b. In paragraph (d)(1), remove ‘‘subject 
to part 385, subpart A of this title, or 
any other provision requiring’’ and add 
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in its place ‘‘subject to applicable 
provisions of part 385 of this title, or 
any other provisions, requiring’’. 
■ c. In paragraph (d)(2)(i), remove 
‘‘subject to part 385, subparts B or C of 
this title, or any other provision 
requiring’’ and add in its place ‘‘subject 
to applicable provisions of part 385 of 
this title, or any other provisions, 
requiring’’. 


Dated: March 11, 2019. 
Karyn A. Temple, 
Acting Register of Copyrights and Director 
of the U.S. Copyright Office. 


Approved by: 
Carla D. Hayden, 
Librarian of Congress. 
[FR Doc. 2019–05548 Filed 3–21–19; 8:45 am] 


BILLING CODE 1410–30–P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 


[SC–2018; FRL–9990–38–Region 4] 


Air Plan Approval; South Carolina; 
Update to Materials Incorporated by 
Reference 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule; notification of 
administrative change. 


SUMMARY: The Environmental Protection 
Agency (EPA) is updating the materials 
that are incorporated by reference (IBR) 
into the South Carolina state 
implementation plan (SIP). The 
regulations affected by this update have 
been previously submitted by South 
Carolina and approved by EPA. This 
update affects the materials that are 
available for public inspection at the 
National Archives and Records 
Administration (NARA) and the EPA 
Regional Office. 
DATES: This rule will be effective March 
22, 2019. 
ADDRESSES: SIP materials which are 
incorporated by reference into 40 CFR 
part 52 are available for inspection at 
the following locations: Environmental 
Protection Agency, Region 4, 61 Forsyth 
Street SW, Atlanta, GA 30303; and the 
National Archives and Records 
Administration. For information on the 
availability of this material at NARA, 
call 202–741–6030, or go to: http://
www.archives.gov/federal-register/cfr/ 
ibr-locations.html. To view the 
materials at the Region 4 Office, EPA 
requests that you email the contact 
listed in the FOR FURTHER INFORMATION 
CONTACT section to schedule your 


inspection. The Regional Office’s 
official hours of business are Monday 
through Friday 8:30 a.m. to 4:30 p.m., 
excluding Federal holidays. 
FOR FURTHER INFORMATION CONTACT: D. 
Brad Akers, Air Regulatory Management 
Section, Air Planning and 
Implementation Branch, Air, Pesticides 
and Toxics Management Division, 
Region 4, U.S. Environmental Protection 
Agency, 61 Forsyth Street SW, Atlanta, 
Georgia 30303–8960. Mr. Akers can be 
reached via telephone at (404) 562–9089 
and via electronic mail at akers.brad@
epa.gov. 


SUPPLEMENTARY INFORMATION: 


I. Background 
Each state has a SIP containing the 


control measures and strategies used to 
attain and maintain the national 
ambient air quality standards (NAAQS). 
The SIP is extensive, containing such 
elements as air pollution control 
regulations, emission inventories, 
monitoring networks, attainment 
demonstrations, and enforcement 
mechanisms. 


Each state must formally adopt the 
control measures and strategies in the 
SIP after the public has had an 
opportunity to comment on them and 
then submit the proposed SIP revisions 
to EPA. Once these control measures 
and strategies are approved by EPA, and 
after notice and comment, they are 
incorporated into the federally- 
approved SIP and are identified in part 
52—‘‘Approval and Promulgation of 
Implementation Plans,’’ title 40 of the 
Code of Federal Regulations (40 CFR 
part 52). The full text of the state 
regulation approved by EPA is not 
reproduced in its entirety in 40 CFR part 
52, but is ‘‘incorporated by reference.’’ 
This means that EPA has approved a 
given state regulation or specified 
changes to the given regulation with a 
specific effective date. The public is 
referred to the location of the full text 
version should they want to know 
which measures are contained in a 
given SIP. The information provided 
allows EPA and the public to monitor 
the extent to which a state implements 
a SIP to attain and maintain the NAAQS 
and to take enforcement action for 
violations of the SIP. 


The SIP is a living document which 
the state can revise as necessary to 
address the unique air pollution 
problems in the state. Therefore, EPA 
from time to time must take action on 
proposed revisions containing new and/ 
or revised state regulations. A 
submission from a state can revise one 
or more rules in their entirety or 
portions of rules, or even change a 


single word. The state indicates the 
changes in the submission (such as, by 
using redline/strikethrough) and EPA 
then takes action on the requested 
changes. EPA establishes a docket for its 
actions using a unique Docket 
Identification Number, which is listed 
in each action. These dockets and the 
complete submission are available for 
viewing on www.regulations.gov. 


On May 22, 1997 (62 FR 27968), EPA 
revised the procedures for incorporating 
by reference, into the Code of Federal 
Regulations, materials approved by EPA 
into each SIP. These changes revised the 
format for the identification of the SIP 
in 40 CFR part 52, streamlined the 
mechanisms for announcing EPA 
approval of revisions to a SIP, and 
streamlined the mechanisms for EPA’s 
updating of the IBR information 
contained for each SIP in 40 CFR part 
52. The revised procedures also called 
for EPA to maintain ‘‘SIP Compilations’’ 
that contain the federally-approved 
regulations and source specific permits 
submitted by each state agency. 


These SIP Compilations are updated 
primarily on an annual basis. Under the 
revised procedures, EPA must 
periodically publish an informational 
document in the rules section of the 
Federal Register notifying the public 
that updates have been made to a SIP 
Compilation for a particular state. EPA 
applied the 1997 revised procedures to 
South Carolina on July 1, 1997 (62 FR 
35441). 


II. EPA Action 
This action represents EPA’s 


publication of the South Carolina SIP 
Compilation update, appearing in 40 
CFR part 52: specifically, the materials 
in paragraphs (c) and (d) at 40 CFR 
52.2120. In addition, notice is provided 
of the following corrections to 
paragraph (c) of § 52.2120, as described 
below. 


Changes Applicable to EPA-Approved 
South Carolina Regulations 


A. Revising the heading of paragraph 
(c) to read ‘‘EPA-Approved regulations’’ 
and the heading of the table in 
paragraph (c) to read ‘‘EPA-Approved 
South Carolina Regulations.’’ 


B. Correcting Federal Register 
citations and entries listed in 
§ 52.2120(c), as described below: 


1. Under Regulation No. 62.1, entries 
for the state effective date and EPA 
approval date were removed because the 
entry represents only the title of the 
Regulation, while the Sections under 
the heading of the Regulation include 
specific approval information. 


2. Under Regulation No. 62.1, 
‘‘Section I,’’ the EPA approval date was 
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Music Publishing and the Mechanical Licensing Collective


Materials: 


1. USCO Music Modernization Act Pamphlet
2. Amendments to the Copyright Act as a result of the Orrin G. Hatch – Bob Goodlatte Music Modernization Act
3. Section 115 of the Copyright Law of the United States
4. USCO Circular 73A: Compulsory License for Making and Distributing Phonorecords Other Than Digital


Phonorecord Deliveries
5. USCO Circular 73B: Compulsory License for Making and Distributing Digital Phonorecords and Limitations on


Liability Prior to the License Availability Date (January 21, 2021)
6. Music Licensing Modernization – Federal Rulemaking


• (Docket 2018-10) Technical Amendments to Section 115 Compulsory License Regulations


• (Docket 2018-11) Designation of Music Licensing Collective and Digital Licensee Coordinator


• (Docket 2020-5) Music Modernization Act Notices of License, Notices of Nonblanket Activity, Data Collection


and Delivery Efforts, and Reports of Usage and Payment


• (Docket 2020-6) Rulemaking Regarding Reporting and Distribution of Royalties Under the Blanket License by


the Mechanical Licensing Collective


• (Docket 2020-7) Rulemaking Regarding the Protection of Confidential Information by the Mechanical


Licensing Collective and Digital Licensee Coordinator


• (Docket 2020-8) Rulemaking Regarding the Public Musical Works Database and Transparency of the


Mechanical Licensing Collective


7. Notice of License – Apple Music
8. The MLC Dispute Resolution Policy – Musical Work Ownership, February 2021
9. Determination of Royalty Rates and Terms for Making and Distributing Phonorecords (Phonorecords III) –


February 5, 2019, affirmed in part and vacated and remanded
10. Johnson v. Copyright Royalty Board, No. 19-1028 (D.C. Cir. 2020), August 11, 2020 – appellate review of


Phonorecords III
11. Order Denying Motion for Interim Rates (Phonorecords III) – December 21, 2020
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1 Public Law 115–264, 132 Stat. 3676 (2018). 


2 84 FR 32274 (July 8, 2019). 
3 17 U.S.C. 115(d)(3)(C)(i)(V). 
4 Id. at 115(d)(3)(C)(i)(IV). 
5 Id. at 115(d)(5)(B); 84 FR 32274 (July 8, 2019); 


see also 17 U.S.C. 115(d)(3)(D)(i)(IV), (d)(5)(C). 
6 17 U.S.C. 115(d)(12)(C). 
7 Id. at 115(d)(3)(M)(i) (‘‘The mechanical licensing 


collective shall ensure that all material records . . . 
are preserved and maintained in a secure and 
reliable manner, with appropriate commercially 
reasonable safeguards against unauthorized access, 
copying, and disclosure, and subject to the 
confidentiality requirements prescribed by the 
Register of Copyrights under paragraph (12)(C) for 


a period of not less than 7 years after the date of 
creation or receipt, whichever occurs later.’’). 


8 Id. at 115(d)(3)(J)(i)(II)(bb). 
9 Id. at 115(d)(6)(B)(ii). 
10 Id. at 115(d)(11)(C)(iii). 
11 Id. at 115(d)(3)(L)(i)(II). 
12 Id. at 115(d)(4)(D)(i)(II). 
13 H.R. Rep. No. 115–651, at 5–6 (2018); S. Rep. 


No. 115–339, at 5 (2018); Report and Section-by- 
Section Analysis of H.R. 1551 by the Chairmen and 
Ranking Members of Senate and House Judiciary 
Committees, at 4 (2018), https://www.copyright.gov/ 
legislation/mma_conference_report.pdf (‘‘Conf. 
Rep.’’). 


14 17 U.S.C. 115(d)(12)(A). 
15 H.R. Rep. No. 115–651, at 5–6, 14; S. Rep. No. 


115–339, at 5, 15; Conf. Rep. at 4, 12. The 
Conference Report further contemplates that the 
Office’s review will be important because the MLC 
must operate in a manner that can gain the trust of 
the entire music community, but can only be held 
liable under a standard of gross negligence when 
carrying out certain of the policies and procedures 
adopted by its board. Conf. Rep. at 4. 


16 17 U.S.C. 115(d)(3)(D)(ix)(I)(aa). 
17 H.R. Rep. No. 115–651, at 5–6, 14; S. Rep. No. 


115–339, at 5, 15; Conf. Rep. at 4, 12. 


may be appropriate to make other 
incremental changes going forward, it is 
important that we affirm the established 
regulatory program for SEFs to maintain 
these benefits and facilitate further expansion 
of this framework. 


I thank the staff of the Division of Market 
Oversight for their work on these two rules 
and their helpful engagement with my office. 


[FR Doc. 2020–28943 Filed 2–10–21; 8:45 am] 


BILLING CODE 6351–01–P 


LIBRARY OF CONGRESS 


Copyright Office 


37 CFR Part 210 


[Docket No. 2020–7] 


Treatment of Confidential Information 
by the Mechanical Licensing Collective 
and the Digital Licensee Coordinator 


AGENCY: U.S. Copyright Office, Library 
of Congress. 
ACTION: Interim rule. 


SUMMARY: The U.S. Copyright Office is 
issuing an interim rule regarding the 
protection of confidential information 
by the mechanical licensing collective 
and the digital licensee coordinator 
under title I of the Orrin G. Hatch-Bob 
Goodlatte Music Modernization Act. 
After soliciting public comments 
through a notification of inquiry and a 
notice of proposed rulemaking, the 
Office is now issuing interim 
regulations identifying appropriate 
procedures to ensure that confidential, 
private, proprietary, or privileged 
information contained in the records of 
the mechanical licensing collective and 
the digital licensee coordinator is not 
improperly disclosed or used. 
DATES: Effective March 15, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Regan A. Smith, General Counsel and 
Associate Register of Copyrights, by 
email at regans@copyright.gov or Anna 
B. Chauvet, Associate General Counsel, 
by email at achau@copyright.gov. Each 
can be contacted by telephone at (202) 
707–8350. 
SUPPLEMENTARY INFORMATION: 


I. Background 


On October 11, 2018, the president 
signed into law the Orrin G. Hatch–Bob 
Goodlatte Music Modernization Act 
(‘‘MMA’’) which, among other things, 
substantially modifies the compulsory 
‘‘mechanical’’ license for making and 
distributing phonorecords of 
nondramatic musical works under 17 
U.S.C. 115.1 It does so by switching 


from a song-by-song licensing system to 
a blanket licensing regime administered 
by a mechanical licensing collective 
(‘‘MLC’’), which became available on 
January 1, 2021 (the ‘‘license availability 
date’’). In July 2019, the Copyright 
Office (the ‘‘Office’’) designated an 
entity to serve as the MLC, as required 
by the MMA.2 Among other things, the 
MLC is responsible for collecting and 
distributing royalties under the blanket 
license, engaging in efforts to identify 
musical works embodied in particular 
sound recordings and to identify and 
locate the copyright owners of such 
musical works, and administering a 
process by which copyright owners can 
claim ownership of musical works (or 
shares of such works).3 It also must 
‘‘maintain the musical works database 
and other information relevant to the 
administration of licensing activities 
under [section 115].’’ 4 The Office has 
also designated a digital licensee 
coordinator (‘‘DLC’’) to represent 
licensees in proceedings before the 
Copyright Royalty Judges (‘‘CRJs’’) and 
the Office, to serve as a non-voting 
member of the MLC, and to carry out 
other functions.5 


A. Regulatory Authority Granted to the 
Office 


The MMA specifically directs the 
Office to ‘‘adopt regulations to provide 
for the appropriate procedures to ensure 
that confidential, private, proprietary, or 
privileged information contained in the 
records of the mechanical licensing 
collective and digital licensee 
coordinator is not improperly disclosed 
or used, including through any 
disclosure or use by the board of 
directors or personnel of either entity, 
and specifically including the 
unclaimed royalties oversight 
committee and the dispute resolution 
committee of the mechanical licensing 
collective.’’ 6 The MMA additionally 
makes several explicit references to the 
Office’s regulations governing the 
treatment of confidential and other 
sensitive information, including with 
respect to: (1) ‘‘all material records of 
the operations of the [MLC]’’; 7 (2) steps 


the MLC must take to ‘‘safeguard the 
confidentiality and security of usage, 
financial, and other sensitive data used 
to compute market shares’’ when 
distributing unclaimed accrued 
royalties; 8 (3) steps the MLC and DLC 
must take to ‘‘safeguard the 
confidentiality and security of financial 
and other sensitive data shared’’ by the 
MLC with the DLC about significant 
nonblanket licensees; 9 (4) voluntary 
licenses administered by the MLC; 10 (5) 
examination of the MLC’s ‘‘books, 
records, and data’’ pursuant to audits by 
copyright owners; 11 and (6) 
examination of digital music providers’ 
‘‘books, records, and data’’ pursuant to 
audits by the MLC.12 


Beyond these specific directives, 
Congress invested the Office with 
‘‘broad regulatory authority’’ 13 to 
‘‘conduct such proceedings and adopt 
such regulations as may be necessary or 
appropriate to effectuate the provisions 
of [the MMA pertaining to the blanket 
license].’’ 14 The legislative history 
contemplates that the Office will 
‘‘thoroughly review[ ]’’ 15 policies and 
procedures established by the MLC and 
its three committees, which the MLC is 
statutorily bound to ensure are 
‘‘transparent and accountable,’’ 16 and 
promulgate regulations that ‘‘balance[ ] 
the need to protect the public’s interest 
with the need to let the new collective 
operate without over-regulation.’’ 17 


Congress acknowledged that 
‘‘[a]lthough the legislation provides 
specific criteria for the collective to 
operate, it is to be expected that 
situations will arise that were not 
contemplated by the legislation,’’ and 
that ‘‘[t]he Office is expected to use its 
best judgement in determining the 
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18 H.R. Rep. No. 115–651, at 14; S. Rep. No. 115– 
339, at 15; Conf. Rep. at 12. 


19 H.R. Rep. No. 115–651, at 14; S. Rep. No. 115– 
339, at 15; Conf. Rep. at 12. 


20 84 FR at 32280. 
21 84 FR 49966, 49973 (Sept. 24, 2019). All 


rulemaking activity, including public comments, as 
well as educational material regarding the Music 
Modernization Act, can currently be accessed via 
navigation from https://www.copyright.gov/music- 
modernization/. Specifically, comments received in 
response to the NOI are available at https://
beta.regulations.gov/document/COLC-2019-0002- 
0001 and comments received in response to the 
notice of proposed rulemaking are available at 
https://beta.regulations.gov/document/COLC-2020- 
0004-0001. Guidelines for ex parte 
communications, along with records of such 
communications, are available at https://
www.copyright.gov/rulemaking/mma- 
implementation/ex-parte-communications.html. 
References to these comments are by party name 
(abbreviated where appropriate), followed by 
‘‘Initial NOI Comment,’’ ‘‘Reply NOI Comment,’’ 
‘‘NPRM Comment,’’ ‘‘Letter,’’ or ‘‘Ex Parte Letter,’’ 
as appropriate. 


22 See MLC Initial NOI Comment at 29–30, App. 
H. 


23 DLC Reply NOI Comment at 27. 
24 See id. at 28. 
25 85 FR 22559 (Apr. 22, 2020). 
26 Id. at 22561 (quoting DLC Initial NOI Comment 


at 3). 
27 DLC NPRM Comment at 1. 
28 MLC NPRM Comment at 2. 
29 Castle NPRM Comment at 1. 


30 See, e.g., 17 U.S.C. 115(d)(3)(E), (e)(20); id. at 
115(d)(3)(E)(v) (stating the database must ‘‘be made 
available to members of the public in a searchable, 
online format, free of charge’’); 164 Cong. Rec. S501, 
504 (daily ed. Jan. 24, 2018) (statement of Sen. Chris 
Coons) (‘‘This important piece of legislation will 
bring much-needed transparency and efficiency to 
the music marketplace.’’). 


31 See 37 CFR 210.31, 210.32, 210.33; DLC Ex 
Parte Letter Feb. 24, 2020 (‘‘DLC Ex Parte Letter 
#2’’) at 5 (acknowledging that the ‘‘MLC will be 
under certain legal transparency requirements,’’ and 
that confidentiality regulations should ‘‘not stand in 
the way of that transparency’’); The International 
Confederation of Societies of Authors and 
Composers (‘‘CISAC’’) & The International 
Organisation representing Mechanical Rights 
Societies (‘‘BIEM’’) Reply NOI Comment at 2 
(stating that ‘‘musical works information populated 
in the database can include confidential, personal 
and/or sensitive data, and as such, the Regulations 
should ensure the required balance between the 
public interest in having transparent access to such 
information and the protection of commercially 
sensitive information and personal data’’). 


appropriate steps in those situations.’’ 18 
Legislative history further states that 
‘‘[t]he Copyright Office has the 
knowledge and expertise regarding 
music licensing through its past 
rulemakings and recent assistance to the 
Committee[s] during the drafting of this 
legislation.’’ 19 Accordingly, in 
designating the MLC as the entity to 
administer the section 115 license, the 
Office stated that it ‘‘expects ongoing 
regulatory and other implementation 
efforts to . . . extenuate the risk of self- 
interest,’’ and that ‘‘the Register intends 
to exercise her oversight role as it 
pertains to matters of governance.’’ 20 


B. Rulemaking Background 
On September 24, 2019, the Office 


issued a notification of inquiry (‘‘NOI’’) 
seeking, among other things, public 
input on any issues that should be 
considered regarding the treatment of 
confidential and other sensitive 
information under the blanket license 
regime.21 In response, the Office 
received suggested regulatory language 
from both the DLC and the MLC, and a 
few comments about confidentiality 
more generally from other stakeholders. 
The MLC’s approach generally proposed 
requiring the MLC and the DLC to 
implement confidentiality policies to 
prevent improper or unauthorized use 
of various categories of confidential 
information, but lacked specific 
requirements for those policies or a 
proposed definition of ‘‘confidential 
information.’’ 22 By contrast, the DLC 
contended that the MLC’s proposal, by 
investing the MLC and DLC with broad 
discretion to implement policies 
regarding confidentiality, ‘‘would 
inappropriately redelegate that authority 
[granted to the Register] to itself and 


DLC.’’ 23 The DLC maintained that the 
Office’s regulations should provide 
necessary guidance, not merely give the 
MLC and DLC discretion to create their 
own policies.24 


On April 22, 2020, the Office issued 
a notice of proposed rulemaking 
(‘‘NPRM’’) regarding the treatment of 
confidential and other sensitive 
information under the blanket license 
regime, and solicited public comments 
on the proposed rule, including 
comments about the use of 
confidentiality designations and 
nondisclosure agreements.25 Overall, 
the Office proposed to adopt specific 
confidentiality regulations in order to 
assure those providing confidential and 
commercially sensitive information to 
the MLC that this information will be 
protected, as well as ‘‘provide the 
ground rules for the relationship 
between DLC, the MLC, and its 
respective members.’’ 26 In response to 
the proposed rule, the DLC found its 
‘‘basic framework’’ to be ‘‘sound.’’ 27 
The MLC noted that ‘‘it is critical that 
confidential information be maintained 
with appropriate safeguards,’’ and 
offered proposed adjustments to certain 
provisions.28 Another commenter 
expressed appreciation for the Office’s 
approach ‘‘in distinguishing what is 
commonly thought of as generic 
‘confidential information’ and what 
ought to be confidential information for 
the DLC, [t]he MLC, their respective 
vendors and in particular the MLC’s 
three Statutory Committees.’’ 29 


Having carefully considered the 
comments and other record materials in 
this proceeding, the Office is now 
issuing an interim rule. The Office has 
determined that it is prudent to 
promulgate this rule on an interim basis 
in order to retain added flexibility for 
responding to unforeseen 
circumstances. In some cases, the Office 
has adopted certain provisions in light 
of conflicting approaches suggested by 
various stakeholders. At times, the 
Office has opted for the more 
conservative approach to new issues 
presented in this rulemaking to ward 
against inappropriate disclosure or use 
of sensitive business information in the 
first instance, concluding that 
subsequent adjustment of an overly 
cautious rule is preferable to later 
addressing types of information that 
have already been shared. The Office 


will consider modifications as needed 
in response to new evidence, unforeseen 
issues, or where something is otherwise 
not functioning as intended as the MLC 
starts receiving confidential information 
from digital music providers and 
copyright owners for purposes of 
administering the section 115 license. 


In issuing this interim rule, the Office 
is mindful of Congress’s overall goals for 
the MMA to enhance transparency, 
accountability, and public access to 
musical work ownership information.30 
The Office thus intends for its interim 
confidentiality rule to complement 
separate regulations regarding 
transparency, accountability, and public 
accessibility, which were adopted to 
prescribe the categories of information 
to be included in the public musical 
works database and rules related to the 
usability, interoperability, and usage 
restrictions of the database, as well as 
require the MLC to disclose certain 
categories of information in its 
statutorily-required annual reports and 
one-time written public update in 
December 2021 regarding its 
operations.31 


II. Interim Rule 
The interim rule adopts certain 


provisions of the proposed rule and 
makes a number of adjustments in 
response to public comments regarding 
the definition of ‘‘confidential 
information’’ and the use and disclosure 
of such information. 


Because the MMA does not define the 
term ‘‘confidential,’’ the interim rule 
defines ‘‘confidential information’’— 
both by what it is and what it is not. The 
definition of ‘‘confidential information’’ 
is adjusted to mean sensitive financial 
or business information disclosed by 
DMPs, significant non-blanket licensees, 
or copyright owners (or any of their 
authorized agents or vendors) to the 
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32 In a parallel rulemaking regarding notices of 
license, notices of nonblanket activity, and reports 
of usage and payment, the Office expressed an 
intention to adjust those regulations to directly 


reference the Office’s confidentiality regulations 
once they had taken effect. 85 FR 58114, 58140 
n.365 (Sept. 17, 2020). The Office has now 
determined that such adjustment is not necessary. 


33 See 17 U.S.C. 115(d)(12)(C), (e). 
34 85 FR at 22562. 
35 17 U.S.C. 115(d)(3)(J)(i)(II)(bb); see H.R. Rep. 


No. 115–651, at 27 (‘‘Unclaimed royalties are to be 
distributed based upon market share data that is 
confidentially provided to the collective by 
copyright owners.’’); S. Rep. No. 115–339, at 24 
(same); Conf. Rep. at 20 (same). CISAC & BIEM 
contend that creators’ percentage share should not 
be made publicly accessible in the database. CISAC 
& BIEM NPRM Comment at 2. The statute, however, 
contemplates such information being made publicly 
available in the database. 17 U.S.C. 115(d)(3)(E)(ii)– 
(iii). 


36 17 U.S.C. 115(d)(6)(B)(ii). 
37 Id. at 115(d)(11)(C)(iii). Music Artists Coalition 


(‘‘MAC’’) contends that ‘‘data relating to market 
share determinations and voluntary licenses’’ 
should be publicly shared. MAC Reply NOI 
Comment at 2–3. The statute, however, specifically 
contemplates such information being treated as 
confidential information. Id. at 115(d)(3)(J)(i)(II)(bb), 
(d)(11)(C)(iii). 


38 85 FR at 22562. 


MLC or DLC, as opposed to information 
provided to the MLC and DLC more 
generally (e.g., supply contracts). The 
definition is also adjusted to generally 
refer to ‘‘information’’ (as opposed to 
‘‘documents and information’’) to clarify 
that a document containing both 
confidential and non-confidential 
information should be extended 
protection, though the rule retains 
provisions identifying specific 
documents that the Office’s regulations 
require to be disclosed (e.g., notices of 
license) to clarify that they are not 
subject to the interim rule’s restrictions 
on disclosure and use. As proposed by 
the MLC, ‘‘confidential information’’ 
does not include any top-level 
compilation data presented in 
anonymized format that does not allow 
identification of such data as belonging 
to any particular digital music provider, 
significant nonblanket licensee, or 
copyright owner. At the DLC’s 
suggestion, the rule creates categories of 
‘‘MLC Internal Information’’ and ‘‘DLC 
Internal Information,’’ to separately 
address the use and disclosure of 
sensitive financial or business 
information about the MLC’s and DLC’s 
internal operations (as opposed to 
confidential information disclosed to 
the MLC and DLC by third parties). 


The interim rule creates various 
restrictions on the disclosure and use of 
confidential information by the MLC 
and DLC, as well as their employees, 
agents, consultants, vendors, and 
independent contractors, and members 
of their boards of directors and 
committees. In response to concerns 
about competitive harm that could 
result from the improper disclosure of 
confidential information from DMPs 
and copyright owners, the interim rule 
states that the MLC and DLC must limit 
disclosure of confidential information to 
their employees, agents, consultants, 
vendors, and independent contractors 
who are engaged in the entities’ 
respective authorized functions and 
who require access to confidential 
information for the purpose of 
performing their duties during the 
ordinary course of their work. The MLC 
and DLC are prohibited from disclosing 
confidential information to members of 
their boards of directors and 
committees, and from using confidential 
information for any purpose other than 
their authorized functions under section 
115. Consistent with the proposed rule, 
the MLC and DLC may disclose 
confidential information to qualified 
auditors or outside counsel under the 
statutorily-permitted audits, and to the 
Office, Copyright Royalty Board, and 
federal courts, or when such disclosure 


is required by court order or subpoena, 
subject to an appropriate protective 
order. Notwithstanding any restrictions, 
the rule states that the MLC may fulfill 
its disclosure obligations under section 
115 (e.g., delivering royalty statements 
to copyright owners or communicating 
with the DLC). In keeping with the 
Office’s preexisting rule governing 
comparable royalty statement reporting 
requirements under the song-by-song 
section 115 license, the interim rule 
does not place any confidentiality 
restrictions on copyright owners once 
they receive royalty statements from the 
MLC. The rule clarifies, however, that 
royalty statements to copyright owners 
should not include confidential 
information that does not relate to the 
recipient copyright owner or relevant 
songwriter in addition to the minimum 
information required by the Office’s 
regulations. 


Because ‘‘MLC Internal Information’’ 
and ‘‘DLC Internal Information’’ do not 
relate to sensitive business information 
disclosed by DMPs, significant 
nonblanket licensees, or copyright 
owners, the rule does not impose strict 
disclosure requirements as it does with 
‘‘confidential information.’’ Instead, it 
creates categories of individuals to 
whom the MLC and DLC may disclose 
‘‘MLC Internal Information’’ and/or 
‘‘DLC Internal Information’’ (subject to a 
confidentiality agreement), giving the 
MLC and DLC some flexibility if they 
decide additional disclosure is 
necessary. For example, the interim rule 
states that the MLC may disclose MLC 
Internal Information to members of the 
MLC’s board of directors and 
committees, including representatives of 
the DLC who serve on the board or 
committees. Should the MLC decide to 
disclose MLC Internal Information to a 
contractor, the rule does not prohibit the 
MLC from doing so; it states that the 
MLC may disclose MLC Internal 
Information to other individuals in its 
discretion, subject to the adoption of 
reasonable confidentiality policies. The 
rule contains a parallel provision for the 
DLC and DLC Internal Information. It 
also permits representatives of the DLC 
who serve on the MLC’s board of 
directors or committees and who receive 
MLC Internal Information to share such 
information (subject to a confidentiality 
agreement) with employees, agents, 
consultants, vendors, and independent 
contractors of the DLC who require 
access to MLC Internal Information for 
the purpose of performing their duties.32 


These issues are discussed in turn 
below. 


A. Defining ‘‘Confidential Information’’ 


1. ‘‘Confidential Information’’ as 
Defined Under the Proposed Rule 


The MMA does not define the term 
‘‘confidential.’’ 33 The proposed rule 
defined ‘‘confidential information’’ as 
including ‘‘sensitive financial or 
business information, including 
information relating to financial or 
business terms that could be used for 
commercial advantage’’ and ‘‘trade 
secrets,’’ and enumerated categories of 
information and documents expressly 
intended by the statute to be covered by 
the Office’s regulations governing the 
treatment of confidential and other 
sensitive information,34 including with 
respect to‘‘the confidentiality and 
security of usage, financial, and other 
sensitive data used to compute market 
shares,’’ 35 ‘‘financial and other sensitive 
data shared’’ by the MLC to the DLC 
about significant nonblanket 
licensees,36 and voluntary licenses.37 
The proposed rule also defined 
‘‘confidential information’’ as including 
‘‘sensitive personal information, 
including but not limited to, an 
individual’s Social Security number, 
taxpayer identification number, 
financial account number(s), or date of 
birth (other than year).’’ 38 


As these are potentially broad 
categories, the proposed rule also 
refined the definition of ‘‘confidential 
information’’ by excluding information 
that is not confidential. Borrowing from 
current regulations governing 
SoundExchange in connection with the 
section 114 license, and as 
recommended by the DLC, the proposed 
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39 Id.; DLC Reply Add. at A–20. 
40 85 FR at 22562. 
41 Consistent with the Office’s then-proposed rule 


regarding notices of license, the definition of 
confidentiality excluded any addendum to general 
notices of license that provides a description of any 
applicable voluntary license or individual 
download license the digital music provider is, or 
expects to be, operating under concurrently with 
the blanket license that is sufficient for the 
mechanical licensing collective to fulfill its 
obligations under 17 U.S.C. 115(d)(3)(G)(i)(I)(bb). 85 
FR at 22567; see 85 FR 22518 (Apr. 22, 2020). 


42 85 FR at 22562. 
43 Id.; see MLC Initial NOI Comment at 30 


(proposing that ‘‘the MLC, when providing 
necessary data to its board or committee Members, 
will only share proprietary or confidential data as 
necessary, and in a format that is anonymized and 


cannot be identified as belonging to any particular 
copyright owner, in order to prevent any disclosure 
to potential competitors’’); MLC Reply NOI 
Comment App. at 27. 


44 85 FR at 22562. 
45 DLC NPRM Comment at 5, Add. A–1. 
46 Id. at 4. 
47 Id. 
48 Id. 
49 Id. at 5. 


50 Id. 
51 SONA NPRM Comment at 4 (‘‘[R]oyalty 


recipients need to be able to use and share royalty 
information with attorneys, financial advisors, and 
others in order to carry on their business affairs.’’); 
see MLC NPRM Comment at 3 (‘‘[T]he Proposed 
Regulation on confidentiality should be modified to 
expressly state that information required to be 
reported by the MLC to copyright owners in . . . 
statements [of account] is not confidential 
information.’’); NMPA NPRM Comment at 5 (‘‘[T]he 
Office should revise the proposed rule to make clear 
that royalty pool information reported by DMPs to 
the MLC shall not be subject to confidentiality 
restrictions so that the MLC may report that 
information to copyright owners, and so that the 
copyright owners themselves shall not be burdened 
by restrictions on their use of such information, as 
is the current practice.’’). See also FMC NPRM 
Comment at 1; Alliance for Recorded Music 
(‘‘ARM’’) NPRM Comment at 2 n.1 (both in general 
accord). One commenter suggests that the MLC 
should publicly post ‘‘the basic elements of these 
rate sheets.’’ Castle NPRM Comment at 12. In a 
parallel rulemaking, the Office issued interim 
regulations setting forth the information that the 
MLC is required to report in statements to copyright 
owners. See 37 CFR 210.29. 


52 MLC NPRM Comment at 8; see MLC NPRM 
Comment at 7, U.S. Copyright Office Dkt. No. 2020– 
6, available at https://beta.regulations.gov/docket/ 
COLC-2020-0003 (‘‘[T]he proposed regulation being 
addressed in the Confidentiality Proceeding should 
be revised to provide that information required to 
be included in royalty statements does not fall 
under the definition of Confidential Information.’’). 


53 MLC NPRM Comment App. at ii. 
54 Id. at iv. 


rule stated that ‘‘confidential 
information’’ excludes ‘‘documents or 
information that may be made public by 
law’’ or ‘‘that at the time of delivery to 
the [MLC] or [DLC] is public 
knowledge,’’ and that ‘‘[t]he party 
seeking information from the [MLC] or 
[DLC] based on a claim that the 
information sought is a matter of public 
knowledge shall have the burden of 
proving that fact.’’ 39 Because 
documents and information may be 
subsequently disclosed by the party to 
whom the information would otherwise 
be considered confidential, or by the 
MLC or DLC pursuant to participation 
in proceedings before the Office or 
Copyright Royalty Judges (including 
proceedings to redesignate the MLC or 
DLC), the proposed rule also excluded 
such information and documents from 
the definition of ‘‘confidential 
information.’’ 40 


Recognizing that important 
restrictions on the disclosure of 
information are cabined by equally 
significant countervailing 
considerations of transparency in 
reporting certain types of information, 
the proposed rule also excluded the 
following from the definition of 
‘‘confidential information’’: Information 
made publicly available through notices 
of license,41 notices of nonblanket 
activity, the MLC’s online database, and 
information disclosable through the 
MLC bylaws, annual report, audit 
report, or the MLC’s adherence to 
transparency and accountability with 
respect to the collective’s policies or 
practices, including its anti- 
commingling policy, pursuant to 17 
U.S.C. 115(d)(3)(D)(ii), (vii), and (ix).42 
In addition, adopting a suggestion from 
the MLC, the proposed rule excluded 
from the meaning of ‘‘confidential 
information’’ any top-level compilation 
data presented in anonymized format 
that does not allow identification of 
such data as belonging to any digital 
music provider, significant nonblanket 
licensee, or copyright owner.43 Finally, 


the proposed rule clarified that 
documents or information created by a 
party will not be considered 
confidential with respect to usage of 
that information by the same party (e.g., 
documents created by the DLC should 
not be considered confidential with 
respect to the DLC).44 


As discussed below, the interim rule 
adjusts the definition of ‘‘confidential 
information’’ based on public 
comments. 


2. Royalty Statements Provided to 
Musical Work Copyright Owners by the 
MLC 


The DLC contends that the definition 
of ‘‘confidential information’’ should 
expressly include ‘‘any sensitive data 
provided by digital music providers 
related to royalty calculations 
(including, but not limited to, service 
revenues, subscriber counts, and 
performing rights organization fee 
information).’’ 45 The DLC states that 
‘‘statements of account delivered to 
copyright owners contain highly 
sensitive information’’ such as ‘‘service 
revenues, subscriber counts, and 
amounts paid to performing rights 
organizations,’’ and ‘‘this information is 
competitively sensitive between digital 
music providers, in that it provides 
extremely granular detail about each 
digital music provider’s operations and 
performance.’’ 46 The DLC asserts that 
‘‘[i]f the Office places no restrictions on 
copyright owners’ use of the sensitive 
digital music provider information they 
receive from the MLC on statements of 
account, the Office will have failed to 
comply with [the] unambiguous 
congressional direction’’ to ensure that 
confidential, private, proprietary, or 
privileged information contained in the 
records of the mechanical licensing 
collective is not improperly disclosed or 
used.47 While recognizing that 
‘‘[c]opyright owners are entitled to 
know how their royalties have been 
calculated,’’ 48 the DLC proposes 
regulatory language that would require 
copyright owners’ access to be 
contingent upon ‘‘a written 
confidentiality agreement with the MLC 
that is enforceable by the licensee,’’ 49 as 
‘‘this sensitive data [should] be used 
only to provide transparency into how 
mechanical royalties have been 


calculated and paid,’’ and not ‘‘for 
other, unrelated purposes.’’ 50 


By contrast, the MLC, the National 
Music Publishers’ Association 
(‘‘NMPA’’), the Songwriters of North 
America (‘‘SONA’’), and the Future of 
Music Coalition (‘‘FMC’’) maintain that 
receipt of statements of account should 
not impose confidentiality restrictions 
on copyright owners, with SONA 
‘‘seek[ing] to ensure that the final 
confidentiality rule . . . does not 
become a basis to withhold records from 
copyright owners, self-published 
songwriters, and their authorized 
representatives.’’ 51 Likewise, the MLC 
expressed concern that the proposed 
rule ‘‘leaves unclear the right of 
copyright owners to receive the royalty 
pool calculation information that they 
have always received in royalty 
statements.’’ 52 The MLC would exclude 
from the definition of ‘‘confidential 
information,’’ ‘‘[i]nformation concerning 
the calculation of the payable royalty 
pool and the per-work royalty allocation 
under part 385 to be reported in royalty 
statements to copyright owners under 
37 CFR 210.29(c)(1)(vi).’’ 53 The MLC 
also proposes that the ‘‘MLC and the 
DLC may disclose Confidential 
Information to’’ ‘‘[c]opyright owners, 
including their agents, whose works 
were used in covered activities, in 
connection with royalty payments and 
statements.’’ 54 
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55 DLC NPRM at 4. 
56 See, e.g., Press Release, Spotify Technology 


S.A., Shareholder Letter Q4 2020 (Feb. 3, 2021), 
https://s22.q4cdn.com/540910603/files/doc_
financials/2020/q4/Shareholder-Letter-Q4-2020_
FINAL.pdf; Spotify Technology S.A, Form 6–K 
Report of Foreign Private Issuer (2020) https://
s22.q4cdn.com/540910603/files/doc_financials/ 
2020/q3/69e72911-517a-47bb-ab3e- 
1b1248654d1a.pdf. 


57 85 FR at 22561. 


58 Id.; 79 FR 56190, 56206 (Sept. 18, 2014); see 
SONA NPRM Comment at 3 (‘‘[S]trongly 
endors[ing] the Copyright Office’s rejection of any 
confidentiality restrictions on the use of royalty 
statements issued to copyright owners by the 
MLC.’’). The Office similarly declined to adopt the 
DLC’s proposal that copyright owners (and their 
designated agents) could receive confidential 
information, ‘‘so long as they sign an appropriate 
confidentiality agreement with the MLC.’’ 85 FR at 
22561; see DLC Ex Parte Letter #2 at 5; see DLC 
Reply NOI Comment at 28; 37 CFR 380.5(c)(3). 


59 Similarly, the administrative record contains 
no indicia that direct, voluntary licensing typically 
include restrictions on the uses of information in 
royalty statements by copyright owners. 


60 See 85 FR at 22561. 
61 See 85 FR at 22529; 85 FR 58160, 58162 (Sept. 


17, 2020) (‘‘This information is provided to 
copyright owners under the song-by-song license. It 
will continue to be reported by DMPs to the MLC 
as part of their monthly reports of usage, and the 
MLC intends to pass along this information to 
copyright owner.’’). 


62 DLC NPRM at 4 (citing 17 U.S.C. 115(d)(12)(C)). 


63 37 CFR 210.29(c)(4)(v). 
64 MLC NPRM Comment at 2; FMC NPRM 


Comment at 1. 
65 MLC NPRM Comment at 2. 


While the Office appreciates that 
DMPs understandably want to ensure 
that sensitive business information 
provided to the MLC is not unlawfully 
or inappropriately disclosed or used, the 
definition of ‘‘confidential information’’ 
is already inclusive of information that 
is competitively sensitive as between 
digital music providers. Indeed, the DLC 
itself states that this information 
‘‘plainly falls within the definition of 
Confidential Information in the 
Proposed Rule.’’ 55 The Office believes 
that amending the language to define 
‘‘confidential information’’ as including 
‘‘any sensitive data provided by digital 
music providers related to royalty 
calculations’’ could be overly broad in 
light of various statutory transparency 
and disclosure obligations; the 
suggestion to include ‘‘subscriber 
counts’’ and ‘‘service revenues’’ may 
also overreach as some DMPs are public 
companies who already disclose this 
information in financial statements.56 
The Office previously declined to adopt 
the DLC’s proposed definition that 
included ‘‘all the usage and royalty 
information’’ reported by DMPs for this 
reason.57 Nonetheless, for clarity, the 
interim rule includes ‘‘sensitive data 
provided by digital music providers 
related to royalty calculations’’ in the 
enumeration of types of confidential 
information. As explained further 
below, however, the interim rule also 
separately addresses the DLC’s concerns 
by imposing restrictions on disclosure 
of these types of information to MLC 
board members and others involved 
with the operation of the mechanical 
license. 


With respect to disclosure of 
information provided in royalty 
statements to copyright owners 
specifically, prior to the MMA, the 
Office previously considered and 
rejected the suggestion to place 
confidentiality requirements on 
copyright owners receiving statements 
of account under the section 115 
statutory license due to the inclusion of 
‘‘competitively sensitive’’ information, 
determining instead that ‘‘once the 
statements of account have been 
delivered to the copyright owners, there 
should be no restrictions on the 
copyright owners’ ability to use the 


statements or disclose their contents.’’ 58 
Royalty statements for the section 115 
license have been provided to copyright 
owners for years without the 
confidentiality restrictions now 
requested by the DLC. No commenters 
provided examples of past harm caused 
by the existing regulations failing to 
impose such restrictions.59 Given that 
an animating goal of the MMA is to 
facilitate increased transparency and 
accuracy in reporting payments to 
copyright owners, the Office reiterates 
that it sees no compelling reason to 
deviate from this established policy.60 
Further supporting the Office’s 
conclusion that it should not depart 
from the status quo, the Office’s adopted 
royalty payment and accounting 
information reporting requirements 
similarly ‘‘essentially retain the current 
rule governing non-blanket section 115 
licenses.’’ 61 The Office is not persuaded 
by the DLC’s suggestion that the 
statutory directive to promulgate 
regulations to avoid information ‘‘in the 
records of the mechanical licensing 
collective’’ being ‘‘improperly disclosed 
or used’’ counsels differently.62 Royalty 
statements are records of, and designed 
to be provided to, recipient copyright 
owners, and the statute and legislative 
history do not suggest that maintaining 
status quo expectations with respect to 
copyright owners’ receipt of royalty 
information would fall under the 
category of improper use. 


Accordingly, the interim rule states 
that once a royalty statement has been 
delivered to a copyright owner, there are 
no restrictions on that copyright owner’s 
ability to use the statement or disclose 
its contents. The Office declines the 
MLC’s proposal to exclude from the 
definition of ‘‘confidential information,’’ 
‘‘[i]nformation concerning the 
calculation of the payable royalty pool 


and the per-work royalty allocation 
under part 385 to be reported in royalty 
statements to copyright owners under 
37 CFR 210.29(c)(1)(vi).’’ Instead, as 
discussed below, the rule states that the 
mechanical licensing collective shall be 
permitted to prepare and deliver royalty 
statements to musical work copyright 
owners (and the contents therein) in 
accordance with the Office’s regulations 
governing royalty statements, which 
require ‘‘[a] detailed and step-by-step 
accounting of the calculation of 
royalties under applicable provisions of 
part 385 of this title, sufficient to allow 
the copyright owner to assess the 
manner in which the royalty owed was 
determined and the accuracy of the 
royalty calculations, which shall 
include details on each of the 
components used in the calculation of 
the payable royalty pool.’’ 63 This 
language is meant to clarify that despite 
the rule’s general restrictions on 
disclosing confidential information, the 
MLC is not prevented from preparing 
and delivering royalty statements to 
copyright owners. The rule clarifies, 
however, that royalty statements to 
copyright owners should not include 
confidential information that does not 
relate to the recipient copyright owner 
or relevant songwriter in addition to the 
minimum information required by the 
Office’s regulations. As discussed more 
below, the Office believes the MLC’s 
proposed language that the MLC and 
DLC may disclose confidential 
information to ‘‘[c]opyright owners, 
including their agents, whose works 
were used in covered activities, in 
connection with royalty payments and 
statements’’ becomes unnecessary. 


3. Information Disclosed by Digital 
Music Providers, Copyright Owners, 
and Third Parties 


The MLC and FMC suggest that the 
proposed rule’s definition of 
‘‘confidential information’’ is too 
broad.64 Specifically, the MLC contends 
the definition ‘‘is not limited to 
information exchanged in connection 
with the MLC’s royalty processing 
functions, and thus on its face could be 
read to regulate every aspect of the 
MLC’s and DLC’s businesses.’’ 65 The 
MLC maintains that instead, the 
‘‘definition should be limited to 
information disclosed by DMPs, 
copyright owners, the MLC, or the DLC, 
and that relate to the MLC’s statutory 
functions, so that it does not 
inadvertently sweep into its ambit 
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66 Id. 
67 FMC NPRM Comment at 1. 
68 ARM NPRM Comment at 4; see id. at 12–14. 
69 MLC NPRM Comment at 20 (‘‘[C]onfidential 


information for particular sound recording licensors 
shall not be disclosed to copyright owners, 
songwriters or digital music providers.’’). 


70 85 FR at 22562; MLC Initial NOI Comment at 
30; MLC Reply NOI Comment App. at 27. 


71 MLC NPRM Comment App. at ii; DLC NPRM 
Comment Add. at A–2. 


72 85 FR at 22567; see MLC NPRM Comment at 
8 (stating that the phrase ‘‘information submitted by 
a third party that is reasonably designated as 
confidential by the party submitting the 
information’’ ‘‘can largely be integrated into this 
definition of Confidential Information’’); DLC 
NPRM Comment Add. at A–1; ARM NPRM 
Comment at 11. 


73 MLC NPRM Comment App. at i–ii; DLC NPRM 
Comment Add. at A–1. 


74 ARM NPRM Comment at 5. 
75 Id. at 4–5. 
76 Id. at 5. 


information that the MLC or DLC 
receives in connection with leasing 
office space or equipment, 
requisitioning supplies, or making other 
contractual arrangements.’’ 66 FMC 
asserts that ‘‘ ‘[f]inancial or business 
terms that could be used for commercial 
advantage’ is an inherently problematic 
category definition when some DSPs 
and some copyright owners have 
seemed eager to use every piece of 
available data for their commercial 
advantage, if they can think of a 
possible way to do so.’’ 67 


The Office agrees that cabining 
‘‘confidential information’’ to include 
‘‘sensitive financial or business 
information’’ disclosed by digital music 
providers, significant non-blanket 
licensees, or copyright owners (or any of 
their authorized agents or vendors) to 
the mechanical licensing collective or 
digital licensee coordinator would help 
reasonably ensure that the Office’s 
regulations apply in relation to the 
administration of the section 115 
statutory license, as opposed to 
information provided to the MLC and 
DLC more generally (e.g., supply 
contracts). The interim rule accordingly 
adjusts the definition of ‘‘confidential 
information’’ to mean sensitive financial 
or business information disclosed by 
digital music providers, significant non- 
blanket licensees, and copyright owners 
(or any of their authorized agents or 
vendors) to the mechanical licensing 
collective or digital licensee 
coordinator. With respect to FMC’s 
position that the phrase ‘‘financial or 
business terms that could be used for 
competitive disadvantage or be used for 
commercial advantage’’ could apply to 
data generally—to even non- 
confidential information—the Office 
notes that the phrase already modifies 
‘‘sensitive financial or business 
information’’ to exclude broader types 
of information, and is also limited by 
the enumeration of non-confidential 
information articulated above. 


ARM, while asserting that the 
proposed ‘‘general definition is 
appropriate,’’ asks that the definition 
specifically include ‘‘information such 
as royalty rates and other provisions of 
agreements between recorded music 
companies and digital service 
providers.’’ 68 The MLC supports ARM’s 
position.69 In recognition of the need to 
protect sensitive data in agreements 
between recorded music companies and 


DMPs, the interim rule amends the 
definition of ‘‘confidential information’’ 
to also mean sensitive data concerning 
agreements between sound recording 
companies and digital music providers. 


At the MLC’s suggestion, the 
proposed rule excluded from the 
definition of ‘‘confidential information,’’ 
top-level compilation data presented in 
anonymized format that does not allow 
identification of such data as belonging 
to any digital music provider, 
significant nonblanket licensee, or 
copyright owner.70 Both the MLC and 
DLC incorporated this language into 
their respective proposed regulatory 
language,71 and no commenters 
objected. Accordingly, the interim rule 
adopts this aspect of the proposed rule 
without modification. 


Commenters supported the definition 
of ‘‘confidential information’’ including 
‘‘information submitted by a third party 
that is reasonably designated as 
confidential by the party submitting the 
information,’’ as well as ‘‘usage data and 
other sensitive data used to compute 
market shares when distributing 
unclaimed accrued royalties, sensitive 
data shared between the MLC and DLC 
regarding any significant nonblanket 
licensee, and sensitive data concerning 
voluntary licenses or individual 
download licenses administered by and/ 
or disclosed to the MLC.’’ 72 In their 
respective proposals, the MLC and DLC 
retained the Office’s proposed 
provisions stating that ‘‘confidential 
information’’ does not include 
‘‘documents or information that are 
public or may be made public by law or 
regulation,’’ or ‘‘documents or 
information that may be made public by 
law or that at the time of delivery to the 
MLC or DLC is public knowledge.’’ 73 By 
contrast, ARM expresses concern with 
the phrase ‘‘information that may be 
made public by law,’’ saying it is 
‘‘unclear,’’ and that ‘‘[w]hen inserted in 
an exception to the general definition of 
Confidential Information, that phrase 
could be read to say that any 
information the disclosure of which is 
not otherwise prohibited by law is 
excluded from the definition of 
Confidential Information, meaning that 


information only qualifies as 
Confidential Information when its 
disclosure is otherwise prohibited by 
law.’’ 74 The Office believes the language 
is reasonably clear, and notes that the 
phrase ‘‘information that may be made 
public by law’’ is meant to cover 
information for which the Office’s own 
regulations require certain disclosures 
from DMPs and significant nonblanket 
licensees that would not be considered 
confidential. This intention is made 
clear by subsequent subparagraphs 
enumerating these categories. After 
carefully considering these comments, 
the interim rule retains these aspects of 
the proposed definition. 


Finally, ARM contends that because 
this rule focuses on the protection of 
information, ‘‘referring to documents 
uniquely in the exclusions from the 
definition of Confidential Information 
creates interpretive issues,’’ as 
documents ‘‘embody information’’ and 
‘‘a document that contains some 
Confidential Information should not be 
excluded from protection simply 
because it also includes some other 
information that is excluded from the 
definition of Confidential 
Information.’’ 75 ARM maintains that 
‘‘the exceptions should apply only to 
information, and not to some potentially 
broader category of documents.’’ 76 The 
Office agrees that the regulation intends 
to prevent the improper use or 
disclosure of confidential information. 
The Office also agrees that a document 
containing both confidential and non- 
confidential information should be 
extended protection, and did not 
suggest otherwise when issuing the 
proposed rule. Rather, the proposed rule 
identified specific documents (e.g., 
notices of nonblanket activity) and 
sources of information (e.g., the public 
musical works database) for which the 
Office’s regulations require disclosure 
and to which confidentiality restrictions 
would not apply. 


Accordingly, the Office has adjusted 
the phrase ‘‘documents or information 
that are public or may be made public 
by law or regulation’’ to refer solely to 
‘‘information.’’ By focusing on 
‘‘information’’ as opposed to 
‘‘documents,’’ the rule clarifies that the 
MLC and DLC would be prohibited from 
disclosing documents containing 
‘‘confidential information’’ disclosed by 
digital music providers, significant non- 
blanket licensees, and copyright owners 
(or any of their authorized agents or 
vendors) or third parties that reasonably 
designate information as confidential— 
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77 See ARM NPRM Comment at 6 n.7 (stating that 
restrictions on ‘‘confidential information of a third 
party (such as a recorded music company)’’ should 
not be lifted ‘‘merely because the MLC or DLC 
wrote down the third-party confidential 
information in a new document’’). 


78 CISAC & BIEM Reply NOI Comment at 8 
(encouraging ‘‘the Office to adopt suitable 
regulations that aim to protect sensitive and/or 
private information from public disclosure’’); MAC 
Reply NOI Comment at 2–3 (noting that ‘‘certain 
information such as . . . personal addresses should 
obviously be kept out of public documents’’). 


79 85 FR at 22562. 
80 SONA NPRM Comment at 3. 
81 CISAC & BIEM NPRM Comment at 1. CISAC & 


BIEM also maintain that ‘‘[e]xisting regulations, 
such as the GDPR, can be used as a reference for 
the protection of personal data.’’ CISAC & BIEM 
NPRM Comment at 3. While the Office does not 
disagree that the MLC may used GDPR as a 
reference, the interim rule does not incorporate 
GDPR. As noted previously by the Office, the MLC 
has committed to establishing an information 
security management system that is certified with 
ISO/IEC 27001 and meets the EU General Data 
Protection Regulation requirements, and other 
applicable laws. 84 FR at 32290 (citing Proposal of 
Mechanical Licensing Collective, Inc. Submitted in 
Response to U.S. Copyright Office’s December 21, 
2018, Notice of Inquiry, at 50 (Mar. 21, 2019). The 


MLC has also expressed its ‘‘commit[ment] to 
maintaining robust security to protect confidential 
user data, and that it contractually requires vendors 
to maintain robust security to protect confidential 
information handled for the MLC.’’ MLC Ex Parte 
Letter Jan. 29, 2020 (‘‘MLC Ex Parte Letter #1’’) at 
4. 


82 The MLC does not intend to include date of 
birth in the public musical works database. MLC 
NOI Comment at 16, U.S. Copyright Office Dkt. No. 
2020–8, available at https://beta.regulations.gov/ 
docket/COLC-2020-0006. In a parallel rulemaking, 
the Office issued regulations prohibiting the MLC 
from including data of birth in the database. See 37 
CFR 210.31(g). 


83 17 U.S.C. 115(d)(3)(E)(ii)(III). 
84 In a parallel rulemaking, the Office issued a 


proposed rule prohibiting the mechanical licensing 
collective from ‘‘includ[ing] in the public musical 
works database any individual’s Social Security 
Number (SSN), taxpayer identification number, 
financial account number(s), date of birth (DOB), or 
home address or personal email to the extent it is 
not musical work copyright owner contact 
information required under 17 U.S.C. 
115(d)(3)(E)(ii)(III).’’ 85 FR at 58189. 


85 85 FR at 22562. 
86 DLC NPRM Comment at 7. 
87 Id. 


88 ARM NPRM Comment at 6; see 85 FR at 22568. 
89 See MLC NPRM Comment App. at ii. 
90 85 FR at 22562. 
91 ARM NPRM Comment at 6. 


even in cases where the MLC or DLC 
may have created the underlying 
documents.77 The Office is retaining, 
however, the provisions identifying 
specific documents that the Office’s 
regulations require to be disclosed (e.g., 
notices of license, the MLC’s annual 
report) to clarify that they do not 
embody confidential information, 
subject to any exceptions included in 
the relevant regulatory section (e.g., 
addendums to notices of license, to the 
extent they provide a description of any 
applicable voluntary license or 
individual download license the digital 
music provider is, or expects to be, 
operating under concurrently with the 
blanket license). 


4. Personal Information 


In response to stakeholder concern 
about the disclosure of sensitive 
personal information, particularly 
relating to copyright owner 
information,78 the proposed rule 
included in the definition of 
‘‘confidential information’’ ‘‘sensitive 
personal information, including but not 
limited to, an individual’s Social 
Security number, taxpayer identification 
number, financial account number(s), or 
date of birth (other than year).’’ 79 In 
response, SONA generally agrees with 
the proposed definition, but believes it 
‘‘should explicitly include other 
instances of ‘personal information,’ 
including home address and home 
phone number.’’ 80 CISAC & BIEM 
maintain that date of birth should be 
confidential, noting that ‘‘creators often 
wish to keep [it] confidential in order to 
protect their image.’’ 81 


Having carefully considered these 
issues, the Office has adjusted the 
interim rule to include birth year in the 
definition of confidential information.82 
Because the statute requires the musical 
works database to make contact 
information for musical work copyright 
owners for matched works publicly 
available,83 the interim rule includes 
‘‘home address or personal email’’ in the 
definition of ‘‘confidential information’’ 
to the extent they are ‘‘not musical work 
copyright owner contact information as 
required under 17 U.S.C. 
115(d)(3)(E)(ii)(III).’’ 84 


5. Information Made Publicly Available 
to the Office or Copyright Royalty 
Judges 


Under the proposed rule, 
‘‘confidential information’’ excluded 
information made publicly available by 
the MLC or DLC pursuant to 
participation in proceedings before the 
Office or Copyright Royalty Judges 
(including proceedings to redesignate 
the MLC or DLC).85 In response, the 
DLC states that ‘‘if this provision is 
meant to only cover material that the 
DLC and MLC have voluntarily (and 
with appropriate authority) filed in a 
CRB or Copyright Office docket publicly 
and without any restrictions, the 
provision is unnecessary, because by 
definition such material is not 
confidential.’’ 86 The DLC also contends 
that the reference ‘‘will lead to 
considerable confusion,’’ as ‘‘[f]ilings in 
CRB proceedings are governed by 
comprehensive protective orders, and 
those orders should determine whether 
material is or is not confidential.’’ 87 
ARM similarly asserts that this specific 
reference to Office and Copyright 


Royalty Board proceedings should be 
removed in the definition of 
‘‘confidential information,’’ as ‘‘[t]he 
MLC and DLC should not have the 
power to make other entities’ 
confidential information non- 
confidential by disclosing it publicly in 
a proceeding,’’ and that rather that an 
exception to the definition of 
‘‘confidential information,’’ ‘‘it would 
be more consistent with protection of 
third-party confidential information 
. . . to treat disclosure in proceedings’’ 
through the proposed rule’s provision 
stating that the MLC and DLC may 
disclose confidential information to 
‘‘[a]ttorneys and other authorized agents 
of parties to proceedings before federal 
courts, the Copyright Office, or the 
Copyright Royalty Judges, or when such 
disclosure is required by court order or 
subpoena, subject to an appropriate 
protective order or agreement.’’ 88 For its 
part, the MLC does not object to 
including this provision.89 


After consideration, the Office has 
adjusted this aspect of the proposed rule 
by eliminating the reference to 
‘‘information made publicly available by 
the mechanical licensing collective or 
digital licensee coordinator pursuant to 
participation in proceedings before the 
Office or Copyright Royalty Judges.’’ 
The Office agrees that this specific 
reference is not necessary because 
information is no longer confidential 
once it has been publicly disclosed 
voluntarily and without any restrictions 
(and with appropriate authority). The 
Office retains the provision that 
excludes ‘‘information that is public’’ 
from the definition of ‘‘confidential 
information’’ so as to cover authorized 
public filings by the MLC or DLC with 
the Office or Copyright Royalty Board. 


6. Confidentiality as to a Party’s Own 
Information 


In the definition of ‘‘confidential 
information,’’ the proposed rule stated 
that documents or information created 
by a party will not be considered 
confidential with respect to usage of 
those documents or information by the 
same party (e.g., documents created by 
the DLC should not be considered 
confidential with respect to the DLC).90 
ARM agrees that it ‘‘makes sense’’ to 
‘‘avoid imposing on the MLC or DLC a 
duty to protect its own information,’’ 
but advises against implementing this 
principle as part of the definition of 
‘‘confidential information.’’ 91 ARM 
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92 Id. 
93 Id. 
94 DLC NPRM Comment Add. at A–2. 
95 MLC NPRM Comment App. at ii. 


96 See 85 FR at 22564. 
97 85 FR at 22567. 
98 The MMA expressly permits audits by 


copyright owners of the MLC’s ‘‘books, records, and 
data,’’ 17 U.S.C. 115(d)(3)(L)(i)(II), and by the MLC 
of digital music providers’ ‘‘books, records, and 
data,’’ id. at 115(d)(4)(D)(i)(II). 


99 85 FR at 22567. 
100 The specific provision stated that they ‘‘shall 


not use any Confidential Information for any 
purpose other than determining compliance with 
statutory license requirements, royalty calculation, 
collection, matching, and distribution, and 
activities related directly thereto, in performing 
their duties during the ordinary course of their 
work for the MLC.’’ Id. 


101 The specific provision stated that they ‘‘shall 
not use any Confidential Information for any 
purpose other than determining compliance with 
statutory license requirements, royalty calculation, 
collection, matching, and distribution, and 
activities related directly thereto, in performing 
their duties during the ordinary course of their 
work for the DLC.’’ Id. 


maintains that, for example, the 
provision of the proposed rule intending 
to prevent the MLC and DLC from 
imposing use and disclosure restrictions 
on their board members in addition to 
those contemplated by the regulations 
‘‘may not achieve its intended effect’’ if 
the MLC’s own confidential information 
‘‘is not included in the defined term 
Confidential Information as to the 
MLC.’’ 92 ARM contends that ‘‘[t]he 
principle of not restricting an entity’s 
use or disclosure of its own confidential 
information is typically accomplished 
in nondisclosure agreements by 
carefully drafting the substantive 
provisions so as to limit disclosure and 
use of other entities’ confidential 
information, rather than one’s own,’’ 
and ‘‘[t]hat seems like a preferable 
approach here.’’ 93 Though not expressly 
commenting on this issue, in its 
proposed regulatory language the DLC 
excludes the paragraph referencing use 
of a party’s own documents or 
information.94 For its part, the MLC 
suggests revising the paragraph to 
‘‘documents or information concerning 
a party, to the extent such party 
authorizes the usage of such documents 
or information.’’ 95 


The Office has adjusted the interim 
rule to remove the paragraph 
referencing ‘‘documents or information 
created by a party’’ from the definition 
of ‘‘confidential information.’’ Because 
the definition of ‘‘confidential 
information’’ has been revised to mean 
sensitive financial or business 
information disclosed by digital music 
providers, significant non-blanket 
licensees, or copyright owners (or any of 
their authorized agents or vendors) to 
the MLC or DLC, and because the rule 
clearly restricts use and disclosure of 
such information by the MLC and DLC 
(as discussed below), this paragraph is 
no longer necessary. As described 
below, the Office has also adopted 
provisions relating to the confidentiality 
of MLC and DLC internal information. 
Should the Office learn of instances 
where a party is prevented from using 
or disclosing its own confidential 
information under the regulations, the 
Office will consider any necessary 
adjustments. 


B. Disclosure and Use of Confidential 
Information 


1. Proposed Rule’s Approach to 
Disclosure and Use of Confidential 
Information 


The proposed rule included various 
categories of permitted disclosure and 
use by MLC and DLC employees, board 
and committee members of the MLC and 
DLC (and their respective employers), 
and vendors and agents of the MLC and 
DLC. Given the somewhat divergent 
views from the MLC and DLC in 
response to the NOI, and the need for 
regulatory language to accommodate 
unforeseen issues, the proposed rule 
was intended to provide parity in access 
to confidential information, rather than 
hard and fast categories prohibiting 
disclosure of information relevant to, or 
accessed by, digital music providers or 
music publishers.96 The proposed rule 
permitted the following disclosures, 
while requiring all individuals receiving 
confidential information to execute a 
written confidentiality agreement: 97 


• Employees of the MLC or DLC may 
receive confidential information. 


• Agents, consultants, vendors, and 
independent contractors of the MLC or 
DLC may receive confidential 
information, only when necessary to 
carry out their duties. 


• Other individuals authorized by the 
MLC may receive confidential 
information, but only to the extent 
necessary for such persons to know 
such information and only when 
necessary for the MLC to perform its 
duties. 


• Non-DLC members of the MLC’s 
board or statutory committees as well as 
DLC representatives on the MLC’s board 
or statutory committees may receive 
confidential information only on a need- 
to-know basis and to the extent 
necessary to carry out their duties. 


• The MLC and DLC may disclose 
confidential information to qualified 
auditors or outside counsel under the 
statutorily-permitted audits.98 


• The MLC and DLC may disclose 
confidential information to the Office, 
Copyright Royalty Board, and federal 
courts by parties to their proceedings, or 
when such disclosure is required by 
court order or subpoena, subject to an 
appropriate protective order. 


• DLC representatives who serve on 
the board of directors or committees of 


the MLC may share confidential 
information with individuals: 


Æ Serving on the board of directors 
and committees of the DLC, but only to 
the extent necessary for such persons to 
know such information and only when 
necessary to carry out their duties for 
the DLC. 


Æ Employed by DLC members, only to 
the extent necessary for such persons to 
know such information and for the DLC 
to perform its duties. 


The proposed rule included the 
following use restrictions for 
confidential information: 99 


• The MLC, including its employees, 
agents, consultants, vendors, 
independent contractors, and non-DLC 
members of the MLC board of directors 
or committees, shall not use any 
confidential information for any 
purpose under than for section 115 
activities for the MLC.100 


• The DLC, including its employees, 
agents, consultants, vendors, 
independent contractors, members of 
the DLC board of directors or 
committees, and DLC representatives 
serving on the board of directors or 
committees of the MLC, shall not use 
any confidential information for any 
purpose other than section 115 activities 
for the DLC.101 


• Individuals employed by DLC 
members who receive confidential 
information from DLC representatives 
would be prohibited from using 
confidential information for any 
purpose other than for work performed 
during the ordinary course of business 
for the DLC or MLC. 


2. Interim Rule—Disclosure of 
Confidential Information 


Comments in response to disclosure 
requirements under the proposed rule 
were mixed. As discussed below, the 
DLC objected to this aspect of the 
proposed rule, maintaining that 
members of the MLC’s board of directors 
and committees should not have access 
to DMP-specific information relating to 
sensitive financial or business 
information. By contrast, the MLC 
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102 DLC Ex Parte Letter Oct. 14, 2020 (‘‘DLC Ex 
Parte Letter #6’’) at 5; see id. (‘‘This is particularly 
so because, in addition to the regular usage and 
royalty reporting that digital music providers will 
provide to the MLC the Office’s interim rule gives 
the MLC access to a broad range of additional 
information through the records of use provision.’’). 


103 Id. at 6. 
104 Id. (citation omitted). 
105 Id. (quoting 17 U.S.C. 115(d)(3)(D)(viii)). 
106 Id. 


107 DLC NPRM Comment at 6. 
108 Id. at 5. 
109 Id. at 6–7 (quoting 85 FR at 22564). The DLC 


proposes defining ‘‘MLC Internal Information’’ as 
‘‘sensitive financial or business information created 
or collected by the mechanical licensing collective 
for purposes of its internal operations, such as 
personnel, procurement, or technology 
information.’’ DLC Ex Parte Letter Dec. 11, 2020 
(‘‘DLC Ex Parte Letter #8’’) at 5. The DLC also 
proposes that ‘‘MLC Internal Information’’ would be 
subject to certain exclusion provisions in the 
proposed rule so as not to include documents or 
information that are public or may be made public 
as well as top-level compilation data presented in 
anonymized format. DLC Ex Parte Letter #8 at 5. 
The DLC similarly proposes a category of 
information called ‘‘DLC Internal Information’’ to 
cover sensitive financial or business information 
created or collected by the digital licensee 
coordinator for purposes of its internal operations. 
DLC NPRM Comment at 6–7, Add. A–2–A–3; DLC 
Ex Parte Letter #8 at 5. 


110 DLC NPRM Comment at 5. 
111 Id. at Add. A–3. As discussed more below, the 


DLC proposes that confidentiality agreements 


covering MLC Internal Information may be executed 
by the employers of the DLC representatives serving 
on the MLC board of directors or committees. DLC 
NPRM Comment at 3, Add. A–3. 


112 DLC NPRM Comment Add. at A–3. 
113 Id. In response to the NOI, the DLC initially 


proposed making a category of information called 
‘‘MLC Confidential Information’’ available to DLC 
representatives serving on the boards or committees 
of the MLC, which the DLC defined as ‘‘any non- 
public financial or business information created by 
the mechanical licensing collective.’’ DLC Reply 
NOI Comment Add. at A–22 (emphasis added). In 
the NPRM, the Office noted that ‘‘without more 
background, the Office [was] not sure this approach 
[was] advisable. It was not immediately clear to the 
Office whether the MLC would be able to recreate 
information that would otherwise not be accessible 
to board and committee members, and so the Office 
tentatively conclude[d] that the proposed rule 
offer[ed] a reasonable alternative.’’ 85 FR at 22564 
n.55. 


114 MLC Ex Parte Letter Oct. 15, 2020 (‘‘MLC Ex 
Parte Letter #9’’) at 2. 


asserted that MLC governance requires 
seeing DMP-specific information, 
subject to appropriate written 
confidentiality agreements and the 
restriction that they not see information 
relating to specific, identified copyright 
owners. Other commenters supported 
either a more limited or a broader 
approach. These comments are 
discussed in turn below. 


The DLC contends that ‘‘it is 
absolutely critical that the Office 
maintain a strict firewall between the 
MLC Board and the sensitive 
information provided by digital music 
providers to the MLC,’’ 102 and that ‘‘[i]t 
would likewise be inappropriate for the 
MLC Board to gain information about 
the identity of digital music providers’ 
voluntary license partners, or the terms 
of those licenses.’’ 103 The DLC suggests 
that the MLC’s forty employees ‘‘are the 
ones who should be running the day-to- 
day operations of the MLC, and 
reporting high-level, anonymized, 
aggregate information to the Board, 
sufficient for the Board to engage in 
oversight.’’ 104 The DLC states that ‘‘the 
MMA requires the MLC’s officers to be 
independent of the Board, prohibiting 
anyone serving as an officer of the MLC 
to simultaneously ‘also be an employee 
or agent of any member of the board of 
directors of the collective or any entity 
represented by a member of the board of 
directors,’ ’’ and that ‘‘[i]t would be 
improper for MLC Board members to 
circumvent this restriction by becoming 
directly involved in the day-to-day 
operations of the MLC, especially if it 
means demanding special access to 
commercially sensitive information 
from digital music providers as a 
result.’’ 105 The DLC expresses concern 
about music publishers serving on the 
MLC Board and having access to 
sensitive financial and business 
information about DMPs, as they would 
‘‘gain a special advantage in any 
commercial negotiations with [a] digital 
music provider,’’ which ‘‘harms both 
the digital music providers, and 
(crucially) publishers that do not serve 
on the Board, who will be at a 
competitive disadvantage.’’ 106 


The DLC proposes that ‘‘[a]t most, 
members of MLC and DLC boards and 
committees should be given access only 


to aggregated and anonymized data—a 
category of information that the 
Proposed Rule already excludes from 
the definition of Confidential 
Information.’’ 107 The DLC also argues 
that ‘‘the final rule needs to address in 
some manner the confidentiality of 
information that the MLC and DLC 
themselves generate as part of their own 
operations, while maintaining the 
ability for DLC members to get and 
share information related to MLC 
operations.’’ 108 To achieve this, the DLC 
proposes creating categories of ‘‘MLC 
Internal Information’’ and ‘‘DLC Internal 
Information’’ that may be more widely 
shared amongst the MLC and DLC 
because these categories would 
encompass information that ‘‘may be 
confidential from the perspective of the 
MLC and DLC,’’ but do not include 
‘‘information specific to a particular 
digital music provider or licensee,’’ and 
so are ‘‘less likely to create a risk that 
the Office expressed concern about—of 
‘confidential information from being 
misused by competitors for commercial 
advantage.’ ’’ 109 


The DLC’s proposal would also 
specify conditions under which DLC 
members of the MLC board and 
committees could ‘‘share information 
about MLC operations with its 
membership, and with appropriate 
personnel within DLC member 
companies,’’ as well as DLC 
activities.110 Under the DLC’s approach, 
the MLC could share MLC Internal 
Information with representatives of the 
DLC who serve on the board of directors 
or committees of the MLC, only to the 
extent necessary for such persons to 
know such information, only when 
necessary to carry out their duties for 
the DLC, and subject to an appropriate 
written confidentiality agreement.111 


The DLC proposes that DLC recipients 
of this information may further share 
such MLC Internal Information with (1) 
employees, agents, consultants, vendors, 
and independent contractors of the DLC, 
only to the extent necessary for the 
purpose of performing their duties 
during the ordinary course of their work 
for the DLC, only to the extent necessary 
for such persons to know such 
information, subject to an appropriate 
written confidentiality agreement; (2) 
individuals serving on the board of 
directors and committees of the DLC, 
only to the extent necessary for such 
persons to know such information and 
only when necessary to carry out their 
duties for the DLC, subject to an 
appropriate written confidentiality 
agreement; and (3) individuals 
otherwise employed by members of the 
DLC, only to the extent necessary for 
such persons to know such information 
and only when necessary for the DLC to 
perform its duties, subject to an 
appropriate written confidentiality 
agreement.112 DLC Internal Information 
could be shared with members of the 
DLC board of directors and committees, 
subject to an appropriate written 
confidentiality agreement.113 


By contrast, the MLC contends that it 
would not ‘‘be appropriate to 
promulgate a regulation that prevents 
the MLC’s governance from seeing DMP- 
specific information, subject to 
appropriate written confidentiality 
agreements and the restriction that they 
not see information relating to specific, 
identified copyright owners.’’ 114 The 
MLC asserts that ‘‘because the MLC 
board oversees the blanket license 
administration and administrative 
assessment collection processes, [it] 
must be able to be informed as to 
compliance with these processes,’’ and 
that because ‘‘compliance is an 
individual DMP issue, not an industry 
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115 Id.; see also id. at 3 (stating that ‘‘it is 
appropriate and necessary for the MLC to be 
permitted to share’’ information about specific DMP 
interactions with the MLC regarding ‘‘certifications, 
efforts obligations, or other reporting or royalty 
payment obligations,’’ and that such information 
‘‘can be essential context for substantial decisions 
as to compliance that the board is tasked in the 
MMA with overseeing, such as whether to audit, 
notice a default or take other action against a 
DMP’’). 


116 Id. at 2. The MLC does not anticipate its 
Dispute Resolution Committee or the Operations 
Advisory Committee needing to view DMP-specific 
data. Id. at 3. 


117 Id. at 4. 
118 MLC NPRM Comment at 19; see id. at 16 


(‘‘[J]ust as music publisher employees who sit on 
the MLC board or committees should not be 
permitted to share with their publisher employers 
confidential information provided to the MLC by 
competitors of such employer (which the Proposed 
Regulation does not allow), a DLC appointee 
employed by a DMP should not be permitted to 
share with their DMP employer confidential 
information provided to the MLC by a competitor 
of such DMP employer.’’). 


119 Id. at 5. 


120 Id. at 15; see also id. at 16–17 (‘‘Each DLC 
appointee was specifically chosen for his or her 
knowledge and expertise in the relevant subject 
matter (e.g., individuals chosen to serve on the 
operations advisory committee have technological 
and operational expertise),’’ and ‘‘[i]t would be 
wholly inappropriate to grant these individuals 
discretion to share the confidential information of 
copyright owners and other DMPs with any of more 
than a million people.’’). 


121 Id. at 19. 
122 Id. at 12. 
123 Id. 
124 CISAC & BIEM NPRM Comment at 2; see also 


id. (‘‘[A]ny disclosure of Confidential Information 
should at all times (i) be justified by a ‘need-to- 
know’ basis, and (ii) be very strictly interpreted in 
connection to the performance of the relevant 
duties. Furthermore, (iii) any individual receiving 
the Confidential Information should always be 
obliged to execute a Non-Disclosure Agreement 
(‘NDA’).’’). 


125 ARM NPRM Comment at 7–8; see also ARM 
NPRM Comment at 7 (‘‘[T]he MLC simply should 
not have information about sound recording 
royalties to share with board and committee 
members and the like.’’); id. (‘‘If the MLC were to 
have access to such information, that kind of 
information should be protected either through an 
additional category of Highly Confidential 
Information that would include recorded music 
company deal terms and other third-party 
competitively sensitive information and could not 
be shared with such persons or through an 
equivalent mechanism (such as simply prohibiting 
disclosure of that type of Confidential Information 
to such persons).’’). 


126 Id. at 7; see id. (noting that MLC committee 
members’ roles ‘‘seem directed to setting policy, 
rather than digging into the details of particular 
companies’ activities’’). 


127 NMPA NPRM Comment at 3. 
128 Id. at 2 (providing music publisher market 


share data as an example). 
129 Id. at 3. 


issue, it is critical that the MLC 
governance be informed at the DMP 
level, not just the industry-aggregate 
level.’’ 115 Regarding the MLC’s 
committees, the MLC ‘‘envisions that 
the Unclaimed Royalties Oversight 
Committee would review DMP-specific 
data’’ to ‘‘create policies and procedures 
to minimize the incidence of unclaimed 
accrued royalties,’’ such as ‘‘specific 
examples of potential matches to get a 
concrete understanding of what types of 
results fall into different confidence 
levels’’ when analyzing matching 
performance and confidence levels.116 
Finally, regarding the DLC’s proposed 
categories of ‘‘MLC Internal 
Information’’ and ‘‘DLC Internal 
Information,’’ the MLC maintains they 
are ‘‘unnecessary’’ because the ‘‘MLC 
and DLC can control disclosures of their 
internal information through 
appropriate written confidentiality 
agreements.’’ 117 


Instead, to ‘‘ensure that the MLC 
board and committee members shall not 
receive inappropriate confidential 
information,’’ the MLC proposes 
language to ‘‘clarif[y] . . . that no 
copyright owners or songwriters (which 
captures all of the MLC’s directors and 
committee members, except for those 
representing DMPs) will be shown 
confidential information of other 
copyright owners,’’ and that digital 
music providers should ‘‘not receiv[e] 
information concerning 
competitors.’’ 118 The MLC maintains 
that ‘‘neither DLC appointees, nor 
publisher or songwriter representatives 
should be permitted to share 
confidential information received in 
their roles as MLC board or committee 
members with their employers,’’ 119 and 
that allowing ‘‘disclosure[s] to 


employers by any board or committee 
member, including DLC appointees, 
would raise significant competitive 
concerns and jeopardize the MLC’s 
ability to control, and ensure against, 
unfettered dissemination of confidential 
or competitively sensitive 
information.’’ 120 The MLC also 
contends that ‘‘MLC board and 
committee members, regardless of the 
identity of their employer (i.e., whether 
a DMP, a publisher, a songwriter or a 
trade organization) should be subject to 
the same, strict provisions concerning 
the confidential information received in 
connection with their board or 
committee engagement.’’ 121 The MLC 
contends that the proposed conditions 
limiting access to information only 
‘‘where necessary to carry out their 
duties’’ and ‘‘during the ordinary course 
of their work’’ is ‘‘confusing and 
unnecessary,’’ and suggests that ‘‘[i]f use 
of the information is limited to the 
performance of the MLC’s statutory 
functions, that should be sufficient.’’ 122 
The MLC says these phrases also 
‘‘create[ ] the argument that MLC 
vendors or contractors would have to 
use an alternate procedure to perform 
work without using Confidential 
Information if such was possible, even 
where it would be highly inefficient and 
costly.’’ 123 


Other comments regarding access of 
MLC and DLC board and committee 
members, and DLC member employers, 
to confidential information generally 
supported a more limited approach. 
CISAC & BIEM assert that ‘‘[w]hile there 
is certainly a need for the DLC to access 
certain Confidential Information to 
perform its duties, disclosure to 
individual employees of DLC members 
is not justified.’’ 124 Similarly, ARM 
argues that ‘‘it is not apparent that there 
is any need for board and committee 
members to share confidential 
information with their employers, 
except . . . to give them access to MLC 


confidential information to obtain 
feedback concerning operational 
policies.’’ 125 To ARM, ‘‘[i]t is not 
apparent that the MLC board would ever 
need to discuss confidential information 
of particular third-party companies,’’ 
and ‘‘even in the context of considering 
whether to authorize an enforcement 
action by the MLC against a particular 
DMP, it would seem sufficient for the 
MLC board to understand that MLC 
management believes the DMP 
underpaid royalties by a certain 
aggregate amount.’’ 126 NMPA 
recommended that the Office’s 
regulations adopt the same standard for 
all board and committee members,127 
and stated that ‘‘DLC representatives on 
the MLC board and [committees] may 
have access to a host of sensitive 
confidential information that, if 
provided to their employers, could put 
music publishers and DMPs that are not 
members of the DLC at a competitive 
disadvantage.’’ 128 Noting that the MLC’s 
statutorily-created Operations Advisory 
Committee ‘‘is made up of various 
operations technology experts at the 
DMPs and music publishers’’ who were 
‘‘presumably selected for their roles 
precisely because they have the relevant 
subject matter expertise,’’ NMPA further 
stated that because ‘‘DLC 
representatives work for technology 
companies,’’ they ‘‘are far less likely to 
need to ‘solicit additional subject matter 
expertise’ on ‘technical considerations’ 
from another individual employed by 
his or her DMP employer than might a 
music publisher representative on the 
MLC board or a committee.’’ 129 


In contrast, the Songwriters Guild of 
America, Inc. (‘‘SGA’’) and the Society 
of Composers & Lyricists (‘‘SCL’’) 
proposed a broader approach whereby 
‘‘[n]on-DLC members on the MLC board 
of directors or committees may receive 
Confidential Information from the MLC 
subject to an appropriate written 
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130 SGA & SCL NPRM Comment at 2. 
131 See DLC Ex Parte Letter #6 at 6; MLC NPRM 


Comment at 5, 15. 
132 See The MLC, The MLC Bylaws, https://


themlc.com/sites/default/files/2020-05/ 
Bylaws%20of%20The%20MLC.pdf (last visited 
Feb. 6, 2021). 


133 MLC NPRM Comment at 15. 
134 See 17 U.S.C. 115(d)(3)(D)(viii); Conf. Rep. at 


4 (‘‘To ensure that the [MLC’s] officers are 
independent, individuals serving as officers of the 
collective may not, at the same time, also be an 
employee or agent of any member of the collective’s 
Board of Directors or any entity represented by a 
member of the collective’s Board of Directors.’’). 


135 See MLC Initial NOI Comment at 30. 
136 See MLC Ex Parte Letter #9 at 5 (proposing 


general approach). The Office also adjusted some 
provisions of the interim rule to focus on disclosure 
rather than receipt of information, as the MLC 
requested. See MLC NPRM Comment at 3 (‘‘A 
regulation governing the treatment of confidential 
information, like a confidentiality or nondisclosure 
agreement, should regulate disclosure, not receipt, 
of such information, as the party disclosing the 
information is in the best position to control 
dissemination of, and to protect, confidential 
information . . . .’’). 


137 See 37 CFR 380.5(c)(1) (requiring 
SoundExchange to limit access to confidential 
information to ‘‘employees, agents, consultants, and 
independent contractors of the Collective, subject to 
an appropriate written confidentiality agreement, 
who are engaged in the collection and distribution 
of royalty payments hereunder and activities related 
directly thereto who require access to the 
Confidential Information for the purpose of 
performing their duties during the ordinary course 
of their work’’); id. at 380.24(d)(1) (similar); id. at 
380.34(d)(1) (similar). 


138 As discussed below, regarding disclosure of 
MLC Internal Information, the Office made similar 
adjustments with respect to receipt of such 
information by parties performing work for the 
DLC. 


confidentiality agreement,’’ and 
‘‘Confidential Information may be 
withheld from such members only in 
those instances in which it is 
demonstrably unnecessary for such 
persons to know such information in the 
course of carrying out their duties for 
the MLC.’’ 130 


i. Disclosure of Confidential Information 
to Mechanical Licensing Collective and 
Digital Licensee Coordinator Persons 
and Entities 


After carefully considering these 
comments, the Office concludes that 
taking a more conservative approach to 
new issues presented in this rulemaking 
regarding the protection of sensitive 
financial or business information 
disclosed by digital music providers, 
significant non-blanket licensees, and 
copyright owners (or any of their 
authorized agents or vendors) to the 
mechanical licensing collective or 
digital licensee coordinator is 
appropriate. Although the MLC 
advocates for a generally more open 
approach than the DLC, both entities 
acknowledge that improper disclosure 
of confidential information could be 
harmful.131 It is not apparent that the 
MLC’s board of directors must access 
DMP-specific confidential information 
in order to generally supervise and 
‘‘manage the business and affairs of the 
Collective;’’ 132 as also raised by the 
MLC, the Office is mindful of the need 
to ‘‘control, and ensure against, 
unfettered dissemination of confidential 
or competitively sensitive 
information.’’ 133 The Office is inclined 
to agree with the DLC that although the 
MLC’s officers should be overseen by 
the MLC’s board of directors, the 
officers should be able to operate 
generally independently on a day-to-day 
basis, including when considering 
information that would be competitively 
sensitive if disclosed to MLC 
directors.134 As noted above, the interim 
rule adopts the MLC’s proposal of 
excluding from the meaning of 
‘‘confidential information’’ any top-level 
compilation data presented in 
anonymized format that does not allow 


identification of such data as belonging 
to any digital music provider, 
significant nonblanket licensee, or 
copyright owner.135 Accordingly, 
members of the MLC’s board of directors 
(and committees) will still receive 
aggregated data to know how the 
blanket license is functioning and 
whether remedial actions may be 
necessary (e.g., the collective’s matching 
rates and distribution times, royalty 
collection and distribution, budgeting 
and expenditures, aggregated royalty 
receipts and payments). As to the MLC’s 
examples for which it proposes that 
access to DMP-specific confidential 
information would be necessary (i.e., 
whether to audit, notice a default, or 
take other action against a DMP), the 
Office expects that the collective would 
be able to notify the MLC’s board of 
directors of such situations without 
needing to disclose granular details 
regarding the DMP’s sensitive financial 
or business information. To the extent 
future developments challenge this 
assumption, the Office believes the 
more prudent approach is to consider 
whether easing of restrictions is 
appropriate, as opposed to tightening up 
disclosure rules after the fact. Once the 
MLC has progressed in its 
administration of the blanket license, if 
there are concrete, specific examples of 
situations where members of the MLC or 
DLC boards or committees find 
themselves requiring access to certain 
information to fulfill their duties but are 
prohibited such access under the 
interim rule, the Office will consider 
adjustment of its regulations. 


Against this backdrop, the interim 
rule takes the following approach. The 
mechanical licensing collective shall 
limit disclosure of confidential 
information to its employees, agents, 
consultants, vendors, and independent 
contractors who are engaged in the 
collective’s authorized functions under 
17 U.S.C. 115(d) and activities related 
directly thereto and who require access 
to confidential information for the 
purpose of performing their duties 
during the ordinary course of their work 
for the mechanical licensing collective, 
subject to an appropriate written 
confidentiality agreement.136 In 


response to the MLC’s concern 
regarding the phrase ‘‘only when 
necessary to carry out their duties’’ 
being interpreted to require vendors or 
contractors to use an alternate 
procedure to perform work without 
using confidential information if 
possible (even where it would be highly 
inefficient and costly), the Office 
changed the language to read ‘‘require 
access to Confidential Information for 
the purpose of performing their 
duties.’’ 137 The interim rule includes 
this language because not all employees, 
agents, consultants, vendors, and 
independent contractors of the MLC and 
DLC will need access to confidential 
information (or the same types of 
confidential information) to perform 
their jobs (e.g., receptionists answering 
telephones for the MLC’s office).138 


For the reasons discussed, the interim 
rule precludes the mechanical licensing 
collective from disclosing confidential 
information to members of its board of 
directors or committees, including the 
collective’s Unclaimed Royalties 
Oversight Committee, or the DLC’s 
board of directors or committees. 
Recipients of confidential information 
from the MLC shall not disclose such 
confidential information to anyone else 
except as expressly permitted in the 
Office’s regulations, with an exception 
for qualified auditors or outside counsel 
conducting statutorily-permitted audits, 
or attorneys and other authorized agents 
of parties to proceedings before federal 
courts, the Copyright Office, or the 
Copyright Royalty Judges, or when such 
disclosure is required by court order or 
subpoena (discussed below). 


For parity, the interim rule states that 
the digital licensee coordinator shall 
limit disclosure of confidential 
information to its employees, agents, 
consultants, vendors, and independent 
contractors who are engaged in the 
digital licensee coordinator’s authorized 
functions under 17 U.S.C. 115(d)(5)(C) 
and activities related directly thereto, 
and require access to confidential 
information for the purpose of 
performing their duties during the 
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139 See id. at 210.29(c). 
140 See 17 U.S.C. 115(d)(6)(A); 37 CFR 210.25; id. 


at 210.28. 
141 MLC NPRM Comment at 19. 
142 See id., App. at iii (proposing that no 


copyright owners or songwriters should have access 
to confidential information of other copyright 
owners). 


143 See DLC NOI Initial Comment at 23 (‘‘DLC 
representatives are thus meant to represent the 
entire digital licensee community, and should be 
able to share information among DLC 
membership.’’); see also id. at 28. 


144 See DLC Ex Parte Letter #6 at 7 (including 
‘‘disciplinary files for personnel, or competing 
vendor bids’’ as examples of ‘‘MLC Internal 
Information’’). 


145 The definition of ‘‘MLC Internal Information’’ 
does not, as proposed by the DLC, exclude ‘‘top 
level, compilation data presented in anonymized 
format that does not allow identification of such 
data as belonging to any specific digital music 
provider, significant nonblanket licensee, or 
copyright owner.’’ See DLC Ex Parte Letter #8 at 5. 
By definition, ‘‘MLC Internal Information’’ is 
restricted to information regarding the MLC’s 
internal operations. 146 85 FR at 22568. 


ordinary course of their work for the 
digital licensee coordinator, subject to 
an appropriate written confidentiality 
agreement. The interim rule also states 
that the digital licensee coordinator 
shall not disclose confidential 
information to members of the digital 
licensee coordinator’s board of directors 
or committees, or the mechanical 
licensing collective’s board of directors 
or committees. Recipients of 
confidential information from the DLC 
shall not disclose such confidential 
information to anyone else except as 
expressly permitted in the Office’s 
regulations, with an exception for 
qualified auditors or outside counsel 
conducting statutorily-permitted audits, 
or attorneys and other authorized agents 
of parties to proceedings before federal 
courts, the Copyright Office, or the 
Copyright Royalty Judges, or when such 
disclosure is required by court order or 
subpoena (discussed below). 


Notwithstanding the above 
restrictions, the interim rule clarifies 
that the mechanical licensing collective 
shall continue to fulfill its disclosure 
obligations under section 115 including, 
but not limited to, delivering royalty 
statements to copyright owners 139 and 
providing monthly reports to the digital 
licensee coordinator identifying any 
significant nonblanket licensees that are 
not in compliance with the Office’s 
regulations regarding notices of 
nonblanket activity and reports of usage 
for the making and distribution of 
phonorecords of nondramatic musical 
works.140 Because royalty statements 
could be confidential to copyright 
owners themselves, and given the 
MLC’s suggestion that regulations 
should prohibit disclosure of 
confidential information regarding a 
‘‘particular, identified copyright owner 
to other copyright owners (including 
their agents or representatives) or 
songwriters,’’ 141 the interim rule states 
that members of the MLC’s board of 
directors or committees shall not have 
access to other musical work copyright 
owners’ royalty statements, except 
where a copyright owner discloses its 
own statement to such bodies.142 For 
parity, the digital licensee coordinator, 
including members of the digital 
licensee coordinator’s board of directors 
or committees, shall be similarly 
restricted. Under the rule, members of 
the mechanical licensing collective’s 


board and committees are not, however, 
restricted in accessing their own royalty 
statements from the mechanical 
licensing collective. 


Disclosure of MLC Internal Information 
and DLC Internal Information 


As proposed by the DLC, the interim 
rule also incorporates ‘‘MLC Internal 
Information’’ as a category of 
information that can be shared with the 
MLC board of directors and committees, 
including representatives of the DLC, 
subject to an appropriate written 
confidentiality agreement.143 To ensure 
that ‘‘MLC Internal Information’’ does 
not extend to sensitive business and 
financial information disclosed by 
DMPs, copyright owners, and significant 
nonblanket licensees to the MLC (i.e., 
‘‘confidential information’’), the interim 
rule defines ‘‘MLC Internal Information’’ 
as sensitive financial or business 
information created by or collected by 
the mechanical licensing collective for 
purposes of its internal operations, such 
as personnel, procurement, or 
technology information.144 Under the 
interim rule, ‘‘MLC Internal 
Information’’ excludes information that 
is public or may be made public by 
various avenues, similar to the 
regulatory definition of ‘‘Confidential 
Information.’’ 145 In addition, the 
interim rule creates a corresponding 
category of ‘‘DLC Internal Information.’’ 


Because ‘‘MLC Internal Information’’ 
and ‘‘DLC Internal Information’’ do not 
relate to sensitive business information 
disclosed by DMPs, significant 
nonblanket licensees, or copyright 
owners, the rule does not impose strict 
disclosure requirements as it does with 
‘‘confidential information’’ due to the 
less-sensitive nature of these 
information categories. Rather, the rule 
creates categories of individuals to 
whom the MLC and DLC may disclose 
‘‘MLC Internal Information’’ and/or 
‘‘DLC Internal Information’’ (subject to a 
confidentiality agreement), which gives 
the MLC and DLC some flexibility if 


they decide additional disclosure is 
necessary. The rule also states that the 
MLC may disclose MLC Internal 
Information to other individuals in its 
discretion, subject to the adoption of 
reasonable confidentiality policies. The 
rule contains a parallel provision for the 
DLC and DLC Internal Information. 
Specifically, the interim rule states that 
the MLC may disclose MLC Internal 
Information to members of the MLC’s 
board of directors and committees, 
including representatives of the DLC 
who serve on the MLC’s board of 
directors or committees. The interim 
rule also states that representatives of 
the DLC who serve on the board of 
directors or committees of the 
mechanical licensing collective and 
receive MLC Internal Information may 
share such MLC Internal Information 
with the following persons, who require 
access to such information for the 
purpose of performing their duties 
during the ordinary course of their work 
for the DLC, subject to an appropriate 
written confidentiality agreement: 


• Employees, agents, consultants, 
vendors, and independent contractors of 
the DLC; 


• Individuals serving on the board of 
directors or committees of the DLC or 
MLC; and 


• Individuals otherwise employed by 
members of the DLC. 


Under the interim rule, the DLC may 
disclose DLC Internal Information to the 
following persons, subject to an 
appropriate written confidentiality 
agreement: 


• Members of the DLC’s board of 
directors and committees; and 


• Members of the MLC’s board of 
directors and committees. 


ii. Disclosure of Confidential 
Information to Non-Mechanical 
Licensing Collective and Non-Digital 
Licensee Coordinator Persons and 
Entities 


The proposed rule allowed disclosure 
of confidential information to attorneys 
and other authorized agents of parties to 
proceedings before federal courts, the 
Office, or the Copyright Royalty Judges, 
or when such disclosure is required by 
court order or subpoena, subject to an 
appropriate protective order or 
agreement.146 The proposed rule also 
permitted disclosure to qualified 
auditors or outside counsel pursuant to 
the statutorily-permitted audits by the 
MLC of a digital music provider 
operating under the blanket license or 
audits by copyright owners of the MLC. 
No commenter objected to these 
provisions, and the MLC, DLC, and 
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147 See MLC NPRM Comment App. at v; DLC 
NPRM Comment Add. at A–4; ARM NPRM 
Comment at 14. 


148 See, e.g., National Association of Independent 
Songwriters (‘‘NOIS’’) et al. Initial NOI Comment at 
16 (‘‘The vendors for the MLC should not be . . . 
able to use information and data that the MLC will 
gather and control to their competitive advantage. 
If they are in competition with other entities 
considered to be similar in nature or can use the 
data to their own unique proprietary advantage, 
they should not be eligible to be selected as a 
vendor.’’); Lowery Reply NOI Comment at 12 (‘‘If 
the Copyright Office does not prohibit HFA from 
selling for other commercial purposes the data it 
acquires through its engagement by MLC to 
facilitate the compulsory blanket license, the 
Congress will have just handed HFA a near 
insurmountable advantage over its competitors.’’); 
see also DLC NPRM Comment at 2, U.S. Copyright 
Office Dkt. No. 2020–8, available at https://
beta.regulations.gov/docket/COLC-2020-0006. 


149 85 FR at 22565; see also 37 CFR 380.5(b) 
(prohibiting SoundExchange from using ‘‘any 
Confidential Information for any purpose other than 
royalty collection and distribution and activities 
related directly thereto’’). 


150 85 FR at 22565. 


151 Id. (quoting MLC Ex Parte Letter #1 at 4) 
(citation omitted). 


152 FMC NPRM Comment at 1 (‘‘There should be 
no provision for HFA to use confidential data for 
‘general use’, even on an opt-in basis. The risk of 
anti-competitive harm is too great.’’); CISAC & 
BIEM NPRM Comment at 3 (‘‘Our organisations 
support this Proposed Rulemaking because some 
Vendors may obtain commercially valuable 
information, use it for their own activities and thus 
create conflicts of interest.’’). 


153 FMC NRPM Comment at 1–2, U.S. Copyright 
Office Dkt. No. 2020–8, available at https://
beta.regulations.gov/docket/COLC-2020-0006; see 
also id. at 2 (‘‘The Office can require the MLC to 
disclose what it is doing to prevent any vendor from 
being too operationally enmeshed with the MLC 
that it either enjoys an unfair advantage through 
that relationship, or that it would be practically 
impossible for another vendor to step in.’’). 


154 SoundExchange NRPM Comment at 8, U.S. 
Copyright Office Dkt. No. 2020–8, available at 
https://beta.regulations.gov/docket/COLC-2020- 
0006. 


155 See DLC NPRM Comment Add. at A–2; DLC 
Ex Parte Letter #6 at 7. The DLC does propose an 
adjustment to the proposed rule to restrict its 
vendors from using confidential information to 
‘‘duties that are made the responsibility of the DLC, 
under 17 U.S.C. 115(d)(5)(C), including efforts to 
enforce notice and payment obligations with 
respect to the administrative assessment.’’ DLC Ex 
Parte Letter #6 at 7. 


156 DLC NPRM Comment at 1, U.S. Copyright 
Office Dkt. No. 2020–8, available at https://
beta.regulations.gov/docket/COLC-2020-0006. 


157 MLC NPRM Comment at 13. 
158 Id. at 4. 
159 Id. 
160 Id. 
161 Id. 
162 17 U.S.C. 115(d)(12)(C). 
163 Id. at 115(d)(3)(C)(iii) (limiting administration 


of voluntary licenses to ‘‘only [the] reproduction or 
distribution rights in musical works for covered 
activities’’). 


ARM retained them in their respective 
proposed statutory text.147 In light of 
these comments, the interim rule adopts 
this aspect of the proposed rule. As 
noted above, while the rule generally 
states that recipients of confidential 
information from the MLC or DLC shall 
not disclose such confidential 
information to anyone else except as 
expressly permitted in the Office’s 
regulations, it creates an exception for 
qualified auditors or outside counsel 
conducting statutorily-permitted audits, 
or attorneys and other authorized agents 
of parties to proceedings before federal 
courts, the Copyright Office, or the 
Copyright Royalty Judges, or when such 
disclosure is required by court order or 
subpoena. 


3. Interim Rule—Restrictions on Use of 
Confidential Information 


In response to multiple commenters 
expressing concern about MLC vendors 
using the confidential information they 
acquire while conducting work for the 
MLC for other purposes,148 the 
proposed rule restricted MLC vendors 
from using confidential information for 
purposes other than for duties 
performed during the ordinary course of 
work for the MLC, including the 
administration of voluntary bundled 
licensing of performance and 
mechanical uses that the MLC itself is 
prohibited from administering.149 The 
proposed rule similarly restricted DLC 
vendors.150 In issuing the proposed rule, 
the Office tentatively declined to adopt 
the MLC’s proposal to preferentially 
allow ‘‘users who submit confidential 
data to the MLC an ability to voluntarily 
‘opt in’ to share that data for general use 
by its primary royalty processing 
vendor, the Harry Fox Agency’’ 


(‘‘HFA’’), as the MLC did not detail 
what it meant by ‘‘general use.’’ 151 


FMC and CISAC & BIEM support this 
aspect of the proposed rule, noting that 
vendors’ use of confidential information 
other than for duties performed during 
the ordinary course of work for the MLC 
or DLC has the potential to increase the 
risk of anti-competitive harm and 
conflicts of interest.152 In a parallel 
rulemaking, the DLC, FMC, and 
SoundExchange emphasized the 
importance of MLC vendors not 
receiving preferential treatment or 
market advantage by virtue of their 
association with the MLC, with FMC 
stating that ‘‘Congress intended to 
encourage a healthy competitive 
marketplace for other kinds of licensing 
businesses and intermediaries,’’ and 
‘‘it’s important that MLC’s chosen 
vendors not be able to leverage their 
status with the MLC to advantage 
themselves in other business activities 
not covered under the MMA.’’ 153 
SoundExchange asserted that Congress 
‘‘intended to preserve a vibrant and 
competitive marketplace for 
intermediaries [besides the MLC] who 
provide other license administration 
services,’’ and this intent would be 
frustrated ‘‘[i]f the MLC’s vendors were 
to receive an unfair advantage in the 
music licensing marketplace through 
means such as preferred access to digital 
music providers or referrals by the MLC 
for extrastatutory business opportunities 
in a manner not available to their 
competitors.’’ 154 The DLC did not 
oppose this aspect of the proposed 
rule,155 and in a parallel rulemaking, 


expressed concern as ‘‘to whether the 
MLC’s selected vendors will gain a 
special competitive advantage in related 
marketplaces—such as the 
administration of voluntary licenses— 
merely by dint of their association with 
the collective responsible for licensing 
all mechanical rights in the United 
States.’’ 156 


For its part, the MLC contends that 
this aspect of the proposed rule ‘‘is 
overly prescriptive, imposes 
unnecessary burdens and costs on 
copyright owners, and is likely not 
within the scope of the Office’s 
authority.’’ 157 While the proposed rule 
would restrict only actions of the 
mechanical licensing collective, the 
MLC argues that the proposed rule 
‘‘prevent[s] the MLC’s copyright owner 
members from voluntarily electing to 
share their own information with the 
MLC’s vendors,’’ 158 and that 
‘‘[c]opyright owners that wish to use the 
MLC’s vendors for purposes other than 
the administration of the blanket license 
should not have to incur the time and 
expense to input duplicates of 
information that can be transferred 
voluntarily without any transaction 
costs.’’ 159 NMPA echoes the MLC’s 
position, maintaining that ‘‘[w]here a 
copyright owner provides to HFA its 
confidential information by virtue of 
HFA’s role as administrator of the 
blanket license, it may make the most 
business sense (and be most efficient) to 
authorize HFA to use that information 
for the copyright [owners’] other 
licenses.’’ 160 NMPA also asserts that 
‘‘HFA gains no special advantage by 
receiving the same information one time 
rather than multiple times,’’ but that 
‘‘copyright owners are decidedly 
disadvantaged in having to submit 
multiple but identical data sets.’’ 161 


As noted above, the MMA expressly 
directs the Office to adopt regulations 
to, among other things, prevent the 
improper use of confidential 
information contained in the 
mechanical licensing collective’s 
records.162 The MMA also expressly 
restricts the mechanical licensing 
collective to administering the 
mechancial license,163 as the MLC 
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164 See MLC NOI Comment at 10, U.S. Copyright 
Office Dkt. No. 2020–8, available at https://
www.regulations.gov/docketBrowser
?rpp=25&so=DESC&sb=comment
DueDate&po=0&dct=PS&D=COLC-2020-0006 
(‘‘[B]ecause the MLC is prohibited from licensing 
rights other than mechanical rights, . . . the MLC 
agrees with the Office that . . . it is ‘unlikely to be 
prudent or frugal to require the MLC to expend 
resources to maintain [in the public database] PRO 
affiliations for rights it is not permitted to 
license.’ ’’) (citing 85 FR at 22576). 


165 See also Senate Judiciary Comm., Executive 
Business Meeting, C–SPAN, at 53:24–53:59 (June 
28. 2018), https://www.c-span.org/video/?447464-1/ 
judiciary (statement of Sen. Cruz) (‘‘The problem is 
that there is already right now a functioning 
marketplace that is doing that –there are many 
companies today that manage, collect, and 
distribute mechanical rights for digital music 
companies and this bill would put them all out of 
business. . . . The amendment that I filed, what it 
would do is open up blanket licenses to other 
entities—to promote competition at a lower 
price.’’); Id. at 50:41–50:55 (statement of Sen. 
Cornyn) (‘‘I did want to highlight one issue that’s 
been brought to my attention. The creation of this 
mechanical licensing collective in the Copyright 
Office—and precludes any private entity from 
perhaps providing that same service.’’); Shirley 
Halperin, Music Modernization Act Stares Down 
Potential Snag, Variety (July 23, 2018), https://
variety.com/2018/music/news/music- 
modernization-act-blackstone-sesac-congress- 
senate-1202881536/ (describing issue as 
endangering prospects for MMA passage); Steve 
Brachmann, Compromise on Music Modernization 
Act Leads to Unconditional Support From Music 
Industry Organizations, IPWatchdog (Aug. 18, 
2018), https://www.ipwatchdog.com/2018/08/18/ 
compromise-music-modernization-act-music- 
industry-support/id=100162/ (reporting resolution 
through amendment limiting the MLC’s ability to 
administer voluntary licenses). 


166 MLC Ex Parte Letter #1 at 4. 
167 MLC NPRM Comment at 4. 
168 NMPA NPRM Comment at 4. 


169 Id. 
170 MLC NPRM Comment at 4. 
171 MLC NPRM Comment App. at iii. 
172 85 FR at 22565. 
173 Id. 


174 See MLC NPRM Comment at 10 (‘‘The MLC 
proposes, at a minimum, clarifying the Proposed 
Regulation to ensure that the MLC can conduct the 
statutory functions charged by Congress.’’). 


175 The Office adjusted the interim rule to align 
with the DLC’s responsibilities under section 115. 
See DLC NPRM Comment at 7–8. 


176 MLC Initial NOI Comment at 29 (stating 
‘‘protection of such confidential, private, 
proprietary or privileged information may be 
accomplished through a regulation that requires the 
MLC and the DLC to implement confidentiality 
policies that prevent improper or unauthorized use 
of such material by their directors, committee 
members, and personnel’’); DLC Reply NOI 
Comment Add. at A–21–22 (proposing that the MLC 
and DLC (and any person authorized to receive 
confidential information) ‘‘must implement 
procedures to safeguard against unauthorized 
access to or dissemination of Confidential 
Information using a reasonable standard of care, but 
no less than the same degree of security that the 
recipient uses to protect its own Confidential 
Information or similarly sensitive information’’). 


acknowledges,164 and the legislative 
history reflects Congress’s intention that 
this provision was critical to safeguard 
continued private competition outside 
of the MLC’s administration of the 
blanket mechanical license.165 Given 
Congress’s actions to preserve 
competition for music licensing vendors 
and the overwhelming concern from 
commenters that MLC vendors should 
not be able to gain commercial 
advantage due to its association with the 
MLC, the Office again declines to adopt 
the MLC’s proposal to allow ‘‘users who 
submit confidential data to the MLC an 
ability to voluntarily ‘opt in’ to share 
that data for general use by its primary 
royalty processing vendor, the Harry 
Fox Agency.’’ 166 


If the Office were to adopt the MLC’s 
proposal, HFA would receive an 
advantage for non-mechanical business 
opportunities not granted to competitors 
(i.e., confidential information ‘‘for 
purposes other than the administration 
of the blanket license,’’ 167 such as the 
administration of copyright owners’ 
‘‘other licenses’’ 168) and preferential 
access and treatment (i.e., data ‘‘by 
virtue of HFA’s role as administrator of 


the blanket license,’’ 169 and ‘‘without 
any transaction costs’’ 170). Allowing 
HFA to benefit from its association with 
the MLC for business opportunities 
outside the administration of the 
blanket license is precisely the scenario 
multiple commenters have warned 
against, and is in tension with 
Congress’s deliberate decision to limit 
the scope of the mechanical licensing 
collective. Contrary to the MLC and 
NMPA’s position, the Office is not 
preventing copyright owners from 
sending their information to a particular 
vendor; rather, the Office is preventing 
the MLC from providing its vendor with 
confidential information in a manner 
that results in disparate and preferential 
treatment. 


The Office similarly rejects the MLC’s 
proposed language stating that 
‘‘[n]othing herein shall preclude the 
party or parties to whom information is 
confidential from voluntarily 
transmitting such Confidential 
Information to a third party with lesser 
restrictions on use, and nothing herein 
shall preclude the MLC from assisting in 
any such voluntary transfer.’’ 171 To the 
extent this language is suggested to 
clarify the ability of those outside the 
MLC to exchange information, the 
Office finds it unnecessary, and to the 
extent the language is intended to allow 
the MLC to facilitate exchange of 
otherwise confidential information to 
preferred entities for private use, it 
would seem to create an end-run around 
the limitations of the rule. 


In the NPRM, the Office noticed a 
potential alternative to the MLC’s 
proposal. The Office had considered 
whether to propose language requiring 
the MLC to offer such information 
equally to third parties, perhaps 
restricted to those offering or 
administering music licensing services, 
for a reasonable cost, i.e., both the 
MLC’s preferred vendors and others 
similarly situated in the marketplace.172 
The Office noted that this approach 
would have the potential benefit of 
leveraging the unique nature of the MLC 
database in other aspects of the music 
ecosystem, without potentially affecting 
the competitive landscape in ways 
unrelated to the section 115 license.173 
The MLC and NMPA, however, did not 
respond regarding this proposed 
alternative. 


After careful consideration, the 
interim rule adopts this aspect of the 
proposed rule, with the following slight 


modifications. The Office adjusted the 
interim rule so that instead of stating the 
MLC ‘‘shall not use any Confidential 
Information for any purpose other than 
determining compliance with statutory 
license requirements, royalty 
calculation, collection, matching, and 
distribution, and activities related 
directly thereto,’’ it states that the MLC 
‘‘shall not use any Confidential 
Information for any purpose other than 
the collective’s authorized functions 
under 17 U.S.C. 115(d) and activities 
related directly thereto.’’ 174 Anyone to 
whom the MLC discloses confidential 
information as permitted under the 
regulations shall not use any 
confidential information for any 
purpose other than in performing their 
duties during the ordinary course of 
their work for the mechanical licensing 
collective, with an exception for 
qualified auditors or outside counsel 
conducting statutorily-permitted audits, 
or attorneys and other authorized agents 
of parties to proceedings before federal 
courts, the Copyright Office, or the 
Copyright Royalty Judges, or when such 
disclosure is required by court order or 
subpoena. For parity, the interim rule 
adopts similar language with respect to 
the DLC and its authorized functions 
under 17 U.S.C. 115(d)(5)(C).175 


C. Safeguarding Confidential 
Information 


Both the MLC and DLC proposed 
having the MLC and DLC implement 
policies and procedures to prevent 
unauthorized access and/or use of 
confidential information, an approach 
that seems necessary to effectuate the 
intent of the regulations.176 
Accordingly, the proposed rule stated 
that the MLC, DLC, and recipients of 
confidential information from one of 
those entities must implement 
procedures to safeguard against 
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177 85 FR at 22565; see 37 CFR 380.5(d) 
(‘‘[SoundExchange] and any person authorized to 
receive Confidential Information from 
[SoundExchange] must implement procedures to 
safeguard against unauthorized access to or 
dissemination of Confidential Information using a 
reasonable standard of care, but no less than the 
same degree of security that the recipient uses to 
protect its own Confidential Information or 
similarly sensitive information.’’). 


178 85 FR at 22565. 
179 See MLC NPRM Comment App. at v; DLC 


NPRM Comment Add. at A–4. 
180 CISAC & BIEM NPRM Comment at 3. 
181 See 37 CFR 380.5(d) (‘‘The Collective and any 


person authorized to receive Confidential 
Information from the Collective must implement 
procedures to safeguard against unauthorized 
access to or dissemination of Confidential 
Information using a reasonable standard of care, but 
no less than the same degree of security that the 
recipient uses to protect its own Confidential 
Information or similarly sensitive information.’’); 
id. at 380.24(e) (similar); id. at 380.34(e) (similar). 


182 85 FR at 22566. 
183 MLC NPRM Comment at 21. 
184 DLC NPRM Comment at 8. 


185 See 37 CFR 210.27(m) (generally requiring 
digital music providers to retain relevant records for 
seven years). 


186 ARM NPRM Comment at 8–9, 14. 
187 Id. at 9. 
188 85 FR at 22565. 


189 Id. at 22566. 
190 MLC NPRM Comment at 21 (‘‘[T]he MLC does 


not believe further heightened restrictions are 
necessary.’’); DLC NPRM Comment at 8 (‘‘DLC 
believes it unnecessary to create an additional 
category of ‘highly’ confidential . . .’’). 


191 ARM NPRM Comment at 8. 
192 DLC Initial NOI Comment at 23. 
193 Id. 
194 DLC Ex Parte Letter #2 at 6. 


unauthorized access to or dissemination 
of confidential information using a 
reasonable standard of care, but no less 
than the same degree of security that the 
recipient uses to protect its own 
confidential information or similarly 
sensitive information.177 In addition, 
the proposed rule stated that the MLC 
and DLC shall each implement and 
enforce reasonable policies governing 
the confidentiality of its records.178 


The MLC and DLC retained this 
aspect of the proposed rule in their 
suggested regulatory text.179 CISAC & 
BIEM maintain that the ‘‘reasonable 
standard of care’’ requirement is ‘‘vague 
and does not constitute a sufficient 
commitment.’’ 180 As the ‘‘reasonable 
standard of care’’ is commonly used in 
U.S. jurisprudence, and in light of a 
similar provision governing obligations 
of SoundExchange, the collective 
designated to administer the section 114 
license, this aspect of the proposed rule 
is retained without modification.181 


The NPRM also sought public 
comment on whether the regulations 
should address instances of inadvertent 
unauthorized disclosure.182 The MLC 
contends that ‘‘the circumstances of 
such inadvertent disclosures, and the 
consequences of such disclosure are 
fact-specific’’ and that it should be 
afforded flexibility to establish its own 
policies to ‘‘permit the MLC to assess 
the facts and circumstances giving rise 
to the inadvertent disclosure and 
determine the most appropriate way to 
address and remedy such 
disclosure.’’ 183 Similarly, the DLC 
maintains that instances of inadvertent 
disclosure should ‘‘be addressed on a 
case-by-case basis.’’ 184 In light of these 


comments, the interim rule does not 
address inadvertent disclosures. 


D. Maintenance of Records 


The proposed rule also provided that 
any written confidentiality agreements 
relating to the use or disclosure of 
confidential information must be 
maintained and stored by the relevant 
parties for at least the same amount of 
time that certain digital music providers 
are required to maintain records of use 
pursuant to 17 U.S.C. 115(d)(4)(A)(iv). 
At the time of the NPRM, a separate 
rulemaking proposed a five-year 
retention period for such records; the 
Office subsequently adopted a seven- 
year period in response to public 
comments in that proceeding.185 


ARM generally supported this aspect 
of the proposed rule, but suggested an 
adjustment to require retention for a 
defined retention period of ‘‘five years 
after disclosures cease to be made 
pursuant to [the agreements].’’ 186 ARM 
suggests that any confidentiality 
agreements ‘‘should be retained until 
some years after disclosures cease to be 
made pursuant to it (such as when an 
employment relationship ends or the 
agreement is replaced by a new 
agreement).’’ 187 The Office has adopted 
ARM’s suggestion to tie retention 
requirements of confidentiality 
agreements to their dates of 
effectiveness in order to ensure they are 
retained for an appropriate period of 
time. The Office has also extended the 
retention period for two additional 
years, similar to records requirements 
imposed on digital music providers. 
Accordingly, the interim rule states that 
any written confidentiality agreements 
relating to the use or disclosure of 
confidential information must be 
maintained and stored by the relevant 
parties until at least seven years after 
disclosures cease to be made pursuant 
to them. 


E. Confidentiality Designations 


The proposed rule did not impose a 
requirement that confidential 
information must bear a designation of 
confidentiality, although the Office 
noted that the MLC or DLC could 
presumably impose such a requirement 
in their own policies.188 No commenters 
responded to this aspect of the proposed 
rule, and so the interim rule does not 
impose a designation of confidentiality 
requirement. 


Relatedly, the Office asked in the 
NPRM whether, in addition to a 
category of ‘‘Confidential Information,’’ 
the regulations should provide for a 
‘‘Highly Confidential Information’’ 
category to provide an additional layer 
of protection for certain documents and 
information.189 Neither the MLC nor 
DLC believe a heightened category of 
‘‘highly confidential’’ information is 
necessary,190 and ARM ‘‘does not have 
strong views’’ as long as the regulations 
prohibit MLC board and committee 
members and companies that employ 
MLC and DLC board members from 
accessing confidential information of 
third-party companies (including 
recorded music companies).191 Given 
these comments, and (as noted above) 
because the interim rule precludes the 
MLC from disclosing sensitive data 
concerning agreements between sound 
recording companies and digital music 
providers to members of the MLC’s 
board of directors or committees or the 
digital licensee coordinator’s board of 
directors or committees, the interim rule 
does not include a heightened category 
of ‘‘Highly Confidential Information.’’ 


F. Nondisclosure Agreements 


The MLC and DLC disagree as to 
whether DLC representatives on the 
MLC’s board of directors or committees 
should be required to sign 
nondisclosure agreements (‘‘NDAs’’) in 
their personal capacities. The DLC 
initially suggested that only the DLC as 
an organization should be bound, and 
not DLC representatives in their 
personal capacities or as representatives 
of their employers.192 Instead, the DLC 
maintained, confidentiality obligations 
for the MLC and DLC should operate at 
‘‘an organization-to-organization 
level,’’ 193 as ‘‘some companies prohibit 
[DLC representatives from] taking on 
such personal liability for actions taken 
in the scope of employment.’’ 194 The 
MLC disagreed, stating that if only the 
DLC, which lacks assets relatively, is 
bound by a confidentiality agreement, 
there would be no recourse against the 
DLC for breach, and that such a 
proposal ‘‘disincentiv[izes] individuals 
on the MLC Board and committees from 
protecting confidential information, as 
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195 MLC Reply NOI Comment at 41. 
196 MLC NPRM Comment at 22. 
197 Id. at 23. 
198 DLC NPRM Comment at 9. 
199 Id. 


200 85 FR at 22566. 
201 See DLC NPRM Comment Ex. 1 (stating that 


information covered by the agreement ‘‘includes, 
but is not limited to personnel issues; information 
that is proprietary to, or the intellectual property of, 
the DLC or the other Member Companies; 
unpublished data and manuscripts; draft standards 
and policies; deliberations; and other information 
that has not been authorized for disclosure, has not 
become public and that is obtained through a 
Member Company’s or an individual’s relationship 
with the DLC’’). 


202 One commenter suggests that the MLC make 
its form confidentiality agreement public. Castle 
NPRM Comment at 4. The MLC advised that it 
‘‘does not know whether its confidentiality 
expectations for board and committee members will 
all be captured in a template agreement,’’ but that 
‘‘as part of its ongoing and general informational 
activities, in addition to following the Office’s 
regulations as to confidential information, the MLC 
intends to provide information to the public as to 
any additional confidentiality expectations that it 
has for its board and advisory committee members, 
whether through posting template or exemplar 
agreements or otherwise identifying such 
confidentiality expectations.’’ MLC Ex Parte Letter 
#9 at 4. 


203 The DLC maintained that Office’s regulations 
‘‘should be the ceiling on any confidentiality 
requirements’’ by the MLC. DLC Reply NOI 
Comment at 28. NOIS, joined by individual 
stakeholders, contended that there ‘‘must be a 
rejection of any incremental NDA put forth by the 
MLC to its board and/or committee members that 
requires anything not mandated by the MMA.’’ 
NOIS et al. Initial NOI Comment at 16. 


204 85 FR at 22566. 
205 Id. at 22568. 
206 Id. 
207 MLC NPRM Comment at 17. 
208 Id. at 17–18. 
209 FMC NPRM Comment at 2. 


there will be no penalty for unlawful 
disclosure.’’ 195 


In the NPRM, the Office was 
disinclined to require that 
confidentiality obligations for the MLC 
and DLC operate at an organization-to- 
organization level. Instead, the proposed 
rule stated that the various categories of 
individuals to receive confidential 
information do so subject to an 
appropriate written confidentiality 
agreement. In response, the MLC 
‘‘believes that the current Proposed 
Regulation, which provides that any 
DLC appointee to the MLC board or 
committees must sign a confidentiality 
agreement is the appropriate 
solution.’’ 196 The MLC maintains that 
‘‘[i]f the DLC member company would 
like its employee to serve as an MLC 
board or committee member, then it can 
except the employee from such 
restriction and allow that individual to 
serve as a DLC appointee (and thus 
comply with the confidentiality 
obligations imposed on all board and 
committee members),’’ or else ‘‘identify 
an alternate appointee that can 
participate with full accountability to 
the MLC and its members.’’ 197 By 
contrast, the DLC asserts that because it 
proposes disclosing only MLC Internal 
Information to MLC and DLC board and 
committee members (as discussed 
above), the ‘‘[l]ess-sensitive nature of 
this internal MLC and DLC information 
diminishes to a substantial degree the 
rationale for imposing potential 
personal liability as a condition for 
board and committee membership.’’ 198 
The DLC also notes that it has adopted 
a confidentiality policy that operates 
between itself and DLC member 
companies, which ‘‘allows the 
individual DLC representatives to share 
information and consult as needed 
within their companies, without the 
cumbersome process of requiring each 
person that is so consulted to first sign 
a confidentiality agreement with 
DLC.’’ 199 


The Office recognizes that the DLC 
would prefer for DLC representatives to 
be able to easily share MLC Internal 
Information and consult as needed 
within their companies, but the Office is 
mindful that sensitive information 
regarding the MLC’s internal operations 
needs appropriate protections in place 
to prevent improper disclosure or use. 
As noted in the NPRM, binding 
individuals in their personal capacities 
provides an avenue of recourse and is a 


common practice in model protective 
orders used in the analogous context of 
preventing confidential information 
produced through litigation discovery 
from being improperly disclosed or 
misused.200 Also, the DLC’s existing 
confidentiality policy with its members 
relates to information that would likely 
fall under the definition of ‘‘DLC 
Internal Information,’’ not information 
relating to the MLC’s operations.201 
Accordingly, the Office again declines 
the DLC’s proposal that confidentiality 
obligations for the MLC and DLC 
operate at an organization-to- 
organization level for both ‘‘confidential 
information’’ and ‘‘MLC Internal 
Information.’’ 202 The Office does not, 
however, intend to interfere with the 
DLC and its members having agreements 
at an organization-to-organization level 
to allow sharing of ‘‘DLC Internal 
Information’’ and consulting as needed 
regarding such information within their 
organization companies without having 
each individual signing an agreement in 
his or her personal capacity. 


In response to commenters’ concern 
about the MLC requiring additionally 
restrictive NDAs for its board and 
committee members,203 the proposed 
rule prevented the MLC and DLC from 
imposing additional restrictions relating 
to the use or disclosure of confidential 
information, beyond those imposed by 
the Office’s regulations, as a condition 
for participation on a board or 


committee.204 The proposed rule stated 
that ‘‘[t]he use of confidentiality 
agreements by the MLC and DLC shall 
be subject to the other provisions’’ of the 
Office’s confidentiality regulations, and 
‘‘shall not permit broader use or 
disclosure of Confidential Information 
than permitted under’’ the 
regulations.205 The proposed rule also 
stated that the MLC and DLC ‘‘may not 
impose additional restrictions relating 
to the use or disclosure of Confidential 
Information, beyond those imposed by 
this provision, as a condition for 
participation on a board or 
committee.’’206 


The MLC objected to these provisions, 
contending that ‘‘[l]imiting the scope of 
the ‘appropriate written confidentiality 
agreements’ to agreements that provide 
for no more and no less than what is 
already specified in the regulation 
renders meaningless the added qualifier 
that the use or disclosure shall be made 
subject to an ‘appropriate written 
confidentiality agreement.’ ’’ 207 The 
MLC suggests that additional 
appropriate restrictions not addressed in 
the regulations—such as ‘‘provisions 
requiring that adequate notice be given 
prior to any disclosure in response to a 
subpoena or other legal process’’ or 
‘‘provid[ing] for the return or 
destruction of confidential materials on 
demand or at the end of a service 
period’’—would be ‘‘imprudent’’ not to 
include in confidentiality agreements, 
but ‘‘could be considered additional 
restrictions on use’’ beyond those in the 
Office’s regulations.208 By contrast, FMC 
supports the proposed rule, expressing 
its ‘‘appreciat[ion] that the Office has 
made it clear that the MLC cannot create 
additional restrictions on the use and 
disclosure of confidential information 
beyond the Office’s regulations,’’ which 
‘‘will help writers and composers have 
an extra degree of confidence about the 
healthy internal functioning of the MLC 
and know that board and committee 
members who have concerns would feel 
free to speak freely to impacted 
copyright owners and writers.’’ 209 


The Office acknowledges that its 
regulations may not address all 
appropriate use restrictions and that 
confidentiality agreements may need to 
fill in some gaps (e.g., provisions 
regarding notice before disclosures in 
response to subpoenas or other legal 
processes, the return or destruction of 
confidential materials). The Office is 
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210 The Office declines to expressly adopt the 
MLC’s proposed language that ‘‘[a]nyone receiving 
Confidential Information under this subsection may 
not further disclose such Confidential Information 
except as expressly authorized in their written 
confidentiality agreement.’’ MLC NPRM Comment 
App. at iii. 


mindful, however, that the statute 
directs the Office to promulgate 
regulations to prevent the improper use 
or disclosure of confidential information 
and that any confidentiality agreements 
should not be inconsistent with the 
Office’s regulations.210 To accommodate 
the MLC’s concerns in the context of the 
regulatory framework, the interim rule 
is adjusted so that rather than requiring 
confidentiality agreements to be in 
compliance with the Office’s 
regulations, they must not be 
inconsistent with them. This should 
afford the MLC and DLC sufficient 
flexibility, while ensuring that any 
resulting confidentiality agreements do 
not circumvent the spirit of the Office’s 
regulations. Also, because the interim 
rule prohibits the MLC and DLC from 
sharing ‘‘confidential information’’ with 
members of their boards of directors and 
committees, the interim rule removes 
the provision prohibiting the MLC and 
DLC from imposing additional 
restrictions relating to the use or 
disclosure of confidential information, 
beyond those imposed by the 
regulations, as a condition for 
participation on a board or committee. 
Should the Office learn of the MLC or 
DLC inappropriately conditioning 
disclosure of MLC Internal Information 
or DLC Internal Information, the Office 
will consider whether further 
adjustment is necessary. 


List of Subjects in 37 CFR Part 210 


Copyright, Phonorecords, Recordings. 


Interim Regulations 


For the reasons set forth in the 
preamble, the Copyright Office amends 
37 CFR part 210 as follows: 


PART 210—COMPULSORY LICENSE 
FOR MAKING AND DISTRIBUTING 
PHYSICAL AND DIGITAL 
PHONORECORDS OF NONDRAMATIC 
MUSICAL WORKS 


■ 1. The authority citation for part 210 
continues to read as follows: 


Authority: 17 U.S.C. 115, 702. 


Subpart B—Blanket Compulsory 
License for Digital Uses, Mechanical 
Licensing Collective, and Digital 
Licensee Coordinator 


■ 2. Add § 210.34 to read as follows: 


§ 210.34 Treatment of confidential and 
other sensitive information. 


(a) General. This section prescribes 
the rules under which the mechanical 
licensing collective and digital licensee 
coordinator shall ensure that 
confidential, private, proprietary, or 
privileged information received by the 
mechanical licensing collective or 
digital licensee coordinator or contained 
in their records is not improperly 
disclosed or used, in accordance with 
17 U.S.C. 115(d)(12)(C), including with 
respect to disclosure or use by the board 
of directors, committee members, and 
personnel of the mechanical licensing 
collective or digital licensee 
coordinator. 


(b) Definitions. For purposes of this 
section: 


(1) ‘‘Confidential Information’’ means 
sensitive financial or business 
information, including trade secrets or 
information relating to financial or 
business terms that could cause 
competitive disadvantage or be used for 
commercial advantage, disclosed by 
digital music providers, significant non- 
blanket licensees, and copyright owners 
(or any of their authorized agents or 
vendors) to the mechanical licensing 
collective or digital licensee 
coordinator. ‘‘Confidential Information’’ 
also means sensitive personal 
information, including but not limited 
to, an individual’s Social Security 
number, taxpayer identification number, 
financial account number(s), or date of 
birth. 


(i) ‘‘Confidential Information’’ 
specifically includes usage data and 
other sensitive data used to compute 
market shares when distributing 
unclaimed accrued royalties, sensitive 
data provided by digital music 
providers related to royalty calculations, 
sensitive data shared between the 
mechanical licensing collective and 
digital licensee coordinator regarding 
any significant nonblanket licensee, 
sensitive data concerning voluntary 
licenses or individual download 
licenses administered by and/or 
disclosed to the mechanical licensing 
collective, and sensitive data concerning 
agreements between sound recording 
companies and digital music providers. 
‘‘Confidential information’’ also 
includes sensitive financial or business 
information disclosed to the mechanical 
licensing collective or digital licensee 
coordinator by a third party that is 
reasonably designated as confidential by 
the party disclosing the information, 
subject to the other provisions of this 
section. 


(ii) ‘‘Confidential Information’’ does 
not include: 


(A) Information that is public or may 
be made public by law or regulation, 
including but not limited to information 
made publicly available through: 


(1) Notices of license, excluding any 
addendum that provides a description 
of any applicable voluntary license or 
individual download license the digital 
music provider is, or expects to be, 
operating under concurrently with the 
blanket license. 


(2) Notices of nonblanket activity, 
information in the public musical works 
database prescribed by 17 U.S.C. 
115(d)(3)(E), and information 
disclosable through the mechanical 
licensing collective’s bylaws, annual 
report, audit report, or the mechanical 
licensing collective’s adherence to 
transparency and accountability with 
respect to the collective’s policies or 
practices, including its anti- 
commingling policy, pursuant to 17 
U.S.C. 115(d)(3)(D)(ii),(vii), and (ix). 


(B) Information that at the time of 
delivery to the mechanical licensing 
collective or digital licensee coordinator 
is public knowledge, or is subsequently 
publicly disclosed by the party to whom 
the information would otherwise be 
considered confidential. The party 
seeking information from the 
mechanical licensing collective or 
digital licensee coordinator based on a 
claim that the information sought is a 
matter of public knowledge shall have 
the burden of proving that fact. 


(C) Top-level compilation data 
presented in anonymized format that 
does not allow identification of such 
data as belonging to any specific digital 
music provider, significant nonblanket 
licensee, or copyright owner. 


(2) ‘‘MLC Internal Information’’ means 
sensitive financial or business 
information created by or collected by 
the mechanical licensing collective for 
purposes of its internal operations, such 
as personnel, procurement, or 
technology information. ‘‘MLC Internal 
Information’’ does not include: 


(i) Information that is public or may 
be made public by law or regulation, 
information in the public musical works 
database prescribed by 17 U.S.C. 
115(d)(3)(E), and information in the 
mechanical licensing collective’s 
bylaws, annual report, audit report, or 
the mechanical licensing collective’s 
adherence to transparency and 
accountability with respect to the 
collective’s policies or practices, 
including its anti-commingling policy, 
pursuant to 17 U.S.C. 115(d)(3)(D)(ii), 
(vii), and (ix); or 


(ii) Information that at the time of 
delivery to the mechanical licensing 
collective is public knowledge, or is 
subsequently publicly disclosed by the 
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party to whom the information would 
otherwise be considered confidential. 
The party seeking information from the 
mechanical licensing collective based 
on a claim that the information sought 
is a matter of public knowledge shall 
have the burden of proving that fact. 


(3) ‘‘DLC Internal Information’’ means 
sensitive financial or business 
information created by or collected by 
the digital licensee coordinator for 
purposes of its internal operations, such 
as personnel, procurement, or 
technology information. ‘‘DLC Internal 
Information’’ does not include: 


(i) Information that is public or may 
be made public by law or regulation, 
information in the public musical works 
database prescribed by 17 U.S.C. 
115(d)(3)(E), and information 
disclosable through the digital licensee 
coordinator’s bylaws; or 


(ii) Information that at the time of 
delivery to the digital licensee 
coordinator is public knowledge, or is 
subsequently publicly disclosed by the 
party to whom the information would 
otherwise be considered confidential. 
The party seeking information from the 
digital licensee coordinator based on a 
claim that the information sought is a 
matter of public knowledge shall have 
the burden of proving that fact. 


(c) Disclosure of Confidential 
Information. (1) The mechanical 
licensing collective shall limit 
disclosure of Confidential Information 
to employees, agents, consultants, 
vendors, and independent contractors of 
the mechanical licensing collective who 
are engaged in the collective’s 
authorized functions under 17 U.S.C. 
115(d) and activities related directly 
thereto and who require access to 
Confidential Information for the 
purpose of performing their duties 
during the ordinary course of their work 
for the mechanical licensing collective, 
subject to an appropriate written 
confidentiality agreement. The 
mechanical licensing collective shall 
not disclose Confidential Information to 
members of the mechanical licensing 
collective’s board of directors and 
committees, including the collective’s 
Unclaimed Royalties Oversight 
Committee, or the digital licensee 
coordinator’s board of directors or 
committees. 


(2) Notwithstanding paragraph (c)(1) 
of this section, the mechanical licensing 
collective shall be permitted to fulfill its 
disclosure obligations under section 115 
including, but not limited to: 


(i) Providing monthly reports to the 
digital licensee coordinator setting forth 
any significant nonblanket licensees of 
which the collective is aware that have 
failed to comply with the Office’s 


regulations regarding submission of a 
notice of nonblanket activity for 
purposes of notifying the mechanical 
licensing collective that the licensee has 
been engaging in covered activities, or 
regarding the delivery of reports of 
usage for the making and distribution of 
phonorecords of nondramatic musical 
works; and 


(ii) Preparing and delivering royalty 
statements to musical work copyright 
owners that include the minimum 
information required in accordance with 
37 CFR 210.29(c), but without including 
additional Confidential Information that 
does not relate to the recipient copyright 
owner or relevant songwriter. Once a 
copyright owner receives a royalty 
statement from the mechanical licensing 
collective, there are no restrictions on 
the copyright owner’s ability to use the 
statement or disclose its contents. 


(A) Members of the mechanical 
licensing collective’s board of directors 
and committees shall not have access to 
musical work copyright owners’ royalty 
statements, except where a copyright 
owner discloses their own royalty 
statement to the members of the 
mechanical licensing collective’s board 
of directors or committees. 
Notwithstanding this paragraph, 
members of the mechanical licensing 
collective’s board and committees are 
not restricted in accessing their own 
royalty statements from the mechanical 
licensing collective. 


(B) The digital licensee coordinator, 
including members of the digital 
licensee coordinator’s board of directors 
and committees, shall not have access to 
musical work copyright owners’ royalty 
statements, except where a copyright 
owner discloses their own royalty 
statement to the mechanical licensing 
collective’s board of directors or 
committees. 


(3) The digital licensee coordinator 
shall limit disclosure of Confidential 
Information to employees, agents, 
consultants, vendors, and independent 
contractors of the digital licensee 
coordinator who are engaged in the 
digital licensee coordinator’s authorized 
functions under 17 U.S.C. 115(d)(5)(C) 
and activities related directly thereto 
and require access to Confidential 
Information for the purpose of 
performing their duties during the 
ordinary course of their work for the 
digital licensee coordinator, subject to 
an appropriate written confidentiality 
agreement. The digital licensee 
coordinator shall not disclose 
Confidential Information to members of 
the digital licensee coordinator’s board 
of directors and committees, or the 
mechanical licensing collective’s board 
of directors or committees. 


(4) In addition to the permitted 
disclosure of Confidential Information 
in this paragraph (c), the mechanical 
licensing collective and digital licensee 
coordinator may disclose Confidential 
Information to: 


(i) A qualified auditor or outside 
counsel, pursuant to 17 U.S.C. 
115(d)(4)(D), who is authorized to act on 
behalf of the mechanical licensing 
collective with respect to verification of 
royalty payments by a digital music 
provider operating under the blanket 
license, subject to an appropriate 
written confidentiality agreement; 


(ii) A qualified auditor or outside 
counsel, pursuant to 17 U.S.C. 
115(d)(3)(L), who is authorized to act on 
behalf of a copyright owner or group of 
copyright owners with respect to 
verification of royalty payments by the 
mechanical licensing collective, subject 
to an appropriate written confidentiality 
agreement; and 


(iii) Attorneys and other authorized 
agents of parties to proceedings before 
federal courts, the Copyright Office, or 
the Copyright Royalty Judges, or when 
such disclosure is required by court 
order or subpoena, subject to an 
appropriate protective order or 
agreement. 


(5) With the exception of persons 
receiving information pursuant to 
paragraph (c)(4) of this section, anyone 
to whom the mechanical licensing 
collective or digital licensee coordinator 
discloses Confidential Information as 
permitted in section shall not disclose 
such Confidential Information to anyone 
else except as expressly permitted in 
this section. 


(d) Use of Confidential Information. 
(1) The mechanical licensing collective 
shall not use any Confidential 
Information for any purpose other than 
the collective’s authorized functions 
under 17 U.S.C. 115(d) and activities 
related directly thereto. Anyone to 
whom the mechanical licensing 
collective discloses Confidential 
Information as permitted in this section 
shall not use any Confidential 
Information for any purpose other than 
in performing their duties during the 
ordinary course of their work for the 
mechanical licensing collective or as 
otherwise permitted under paragraph 
(c)(4) of this section. 


(2) The digital licensee coordinator 
shall not use any Confidential 
Information for any purpose other than 
its authorized functions under 17 U.S.C. 
115(d)(5)(C) and activities related 
directly thereto. Anyone to whom the 
digital licensee coordinator discloses 
Confidential Information as permitted in 
this section shall not use any 
Confidential Information for any 
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purpose other than in performing their 
duties during the ordinary course of 
their work for the digital licensee 
coordinator or as otherwise permitted 
under paragraph (c)(4) of this section. 


(e) Disclosure and Use of MLC 
Internal Information and DLC Internal 
Information. (1) The mechanical 
licensing collective may disclose MLC 
Internal Information to members of the 
mechanical licensing collective’s board 
of directors and committees, including 
representatives of the digital licensee 
coordinator who serve on the board of 
directors or committees of the 
mechanical licensing collective, subject 
to an appropriate written confidentiality 
agreement. The MLC may also disclose 
MLC Internal Information to other 
individuals in its discretion, subject to 
the adoption of reasonable 
confidentiality policies. 


(2) Representatives of the digital 
licensee coordinator who serve on the 
board of directors or committees of the 
mechanical licensing collective and 
receive MLC Internal Information may 
share such MLC Internal Information 
with the following persons: 


(i) Employees, agents, consultants, 
vendors, and independent contractors of 
the digital licensing coordinator who 
require access to MLC Internal 
Information for the purpose of 
performing their duties during the 
ordinary course of their work for the 
digital licensee coordinator, subject to 
an appropriate written confidentiality 
agreement; 


(ii) Individuals serving on the board 
of directors and committees of the 
digital licensee coordinator or 
mechanical licensing collective who 
require access to MLC Internal 
Information for the purpose of 
performing their duties during the 
ordinary course of their work for the 
digital licensee coordinator or 
mechanical licensing collective, subject 
to an appropriate written confidentiality 
agreement; 


(iii) Individuals otherwise employed 
by members of the digital licensee 
coordinator who require access to MLC 
Internal Information for the purpose of 
performing their duties during the 
ordinary course of their work for the 
digital licensee coordinator, subject to 
an appropriate written confidentiality 
agreement. 


(3) The digital licensee coordinator 
may disclose DLC Internal Information 
to the following persons: 


(i) Members of the digital licensee 
coordinator’s board of directors and 
committees, subject to an appropriate 
written confidentiality agreement; and 


(ii) Members of the mechanical 
licensing collective’s board of directors 


and committees, including music 
publisher representatives, songwriters, 
and representatives of the digital 
licensee coordinator who serve on the 
board of directors or committees of the 
mechanical licensing collective, subject 
to an appropriate written confidentiality 
agreement. 


(iii) The DLC may also disclose DLC 
Internal Information to other 
individuals in its discretion, subject to 
the adoption of reasonable 
confidentiality policies. 


(f) Safeguarding Confidential 
Information. The mechanical licensing 
collective, digital licensee coordinator, 
and any person or entity authorized to 
access Confidential Information from 
either of those entities as permitted in 
this section, must implement 
procedures to safeguard against 
unauthorized access to or dissemination 
of Confidential Information using a 
reasonable standard of care, but no less 
than the same degree of security that the 
recipient uses to protect its own 
Confidential Information or similarly 
sensitive information. The mechanical 
licensing collective and digital licensee 
coordinator shall each implement and 
enforce reasonable policies governing 
the confidentiality of their records, 
subject to the other provisions of this 
section. 


(g) Maintenance of records. Any 
written confidentiality agreements 
relating to the use or disclosure of 
Confidential Information must be 
maintained and stored by the relevant 
parties until at least seven years after 
disclosures cease to be made pursuant 
to them. 


(h) Confidentiality agreements. The 
use of confidentiality agreements by the 
mechanical licensing collective and 
digital licensee coordinator shall not be 
inconsistent with the other provisions of 
this section. 


Dated: February 8, 2021. 


Shira Perlmutter, 
Register of Copyrights and Director of the 
U.S. Copyright Office. 


Approved by: 


Carla D. Hayden, 
Librarian of Congress. 
[FR Doc. 2021–02913 Filed 2–9–21; 4:15 pm] 


BILLING CODE 1410–30–P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 62 


[EPA–R01–OAR–2020–0593; FRL–10017– 
79–Region 1] 


Approval and Promulgation of State 
Plans (Negative Declarations) for 
Designated Facilities and Pollutants: 
Maine and Rhode Island 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Direct final rule. 


SUMMARY: The Environmental Protection 
Agency (EPA) is taking a direct final 
action to approve negative declarations 
submitted in lieu of State plans to 
satisfy the requirements of the Emission 
Guidelines and Compliance Times for 
Municipal Solid Waste Landfills for the 
State of Maine and the State of Rhode 
Island. The negative declarations certify 
that there are no existing facilities in the 
States that must comply with this rule. 
DATES: This direct final rule will be 
effective April 12, 2021 without further 
notice, unless the EPA receives adverse 
comments by March 15, 2021. If the 
EPA receives adverse comments, we 
will publish a timely withdrawal of the 
direct final rule in the Federal Register 
informing the public that the rule will 
not take effect. 
ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA–R01– 
OAR–2020–0593 at https://
www.regulations.gov, or via email to 
kilpatrick.jessica@epa.gov. For 
comments submitted at Regulations.gov, 
follow the online instructions for 
submitting comments. Once submitted, 
comments cannot be edited or removed 
from Regulations.gov. For either manner 
of submission, the EPA may publish any 
comments received to its public docket. 
Do not submit electronically any 
information you consider to be 
Confidential Business Information (CBI) 
or other information whose disclosure is 
restricted by statute. Multimedia 
submissions (audio, video, etc.) must be 
accompanied by a written comment. 
The written comment is considered the 
official comment and should include 
discussion of all points you wish to 
make. The EPA will generally not 
consider comments or comment 
contents located outside of the primary 
submission (i.e., on the web, cloud, or 
other file sharing system). For 
additional submission methods, please 
contact the person identified in the FOR 
FURTHER INFORMATION CONTACT section. 
For the full EPA public comment policy, 
information about CBI or multimedia 
submissions, and general guidance on 
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Submitted 01/12/2021
Submission Number: 64


Notice of License
This form is to be used by a digital music provider ("DMP" or "you") to submit a Notice of License (or 
amendment thereto) to the Mechanical Licensing Collective (the "MLC") for the purpose of obtaining (or 
maintaining) a Blanket License pursuant to 17 USC 115.


Digital Music Provider (“DMP” or you) Full Legal Name:
  Apple Inc. 


Name of the person who will sign this Notice of License:
Nicholas P Williamson


Title of the person who will sign this Notice of License:
Manager


 


Is this person an appropriate officer or representative of the digital music provider that is duly 
authorized to submit this Notice of License?
Yes


Notice Type


 


Are you submitting a Notice of License for the first time or amending a previously submitted Notice 
of License?
Submitting a Notice of License for the first time


General Information


Please provide the following information about the digital music provider submitting this Notice of License:


Digital Music Provider ("DMP" or "you")
Full legal name
Apple Inc.


Do you operate under a trade or consumer-facing brand name that is different from your full legal 
name?
Yes


Trade or consumer-facing brand name
Apple Music


Full address







1 Apple Park  Way, Cupertino, California 95014, United States


Contact information for the individual responsible for managing 
the Blanket License
Name
Nick Williamson


Position/Title
Business Manager


Phone Number
4086019284


Email Address
nickw@apple.com


Online locations where offerings to be licensed are, or are 
expected to be, made available
Website(s) (list all)
music.apple.com


Software application(s) (list all)
Apple Music
iTunes Store


Other online location(s) (list all)
 


 







Eligibility Criteria


 


Does the DMP have a good-faith belief, informed by review of relevant law and regulations, that it 
satisfies all requirements to be eligible for a Blanket License?
Yes


Does the DMP have a good-faith belief, informed by review of relevant law and regulations, that it 
satisfies the eligibility criteria to be considered a digital music provider pursuant to 17 USC 
115(e)(8)?
Yes


Is the DMP able to comply with all payments, terms and responsibilities associated with the 
Blanket License (or will it be before the date of initial use of musical works pursuant to the Blanket 
License)?
Yes


Is the DMP currently making use of musical works in consumer offerings that will be subject to the 
Blanket License?
Yes


Is the DMP operating under the authority of existing compulsory licenses obtained pursuant to 17 
USC 115 for the period prior to January 1, 2021?
Yes







Notice of Covered Activities


 


Please provide a general description of the digital music provider's service(s), or expected 
service(s), and the manner in which it uses, or seeks to use, phonorecords of nondramatic musical 
works.
Apple offers three different services of covered activities:  1) interactive streams and limited downloads in 
Apple Music, by subscription 2) permanent downloads in iTunes Store and 3) locker service in iTunes 
Match, by subscription


Please identify each of the following digital phonorecord delivery configurations the digital music 
provider is, or seeks to be, making as part of its covered activities:
Permanent downloads
Limited downloads
Interactive streams


Please identify each of the following service types the digital music provider offers, or seeks to 
offer, as part of its covered activities:
Subscriptions
Bundles
Lockers
Services available through discounted pricing plans, such as for families or students


Is the DMP currently engaged in all of the covered activities identified in this Notice of License, or if 
not, does the DMP have a good-faith intention to do so within a reasonable period of time?
Yes







Certification


 


By signing below, I hereby certify that I have appropriate authority to submit this Notice of License 
to the MLC on behalf of the digital music provider listed herein, and that all information submitted 
as part of this Notice of License is true, accurate, and complete to the best of my knowledge, 
information, and belief, and is provided in good faith.
Nicholas P Williamson
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UNITED STATES COPYRIGHT ROYALTY JUDGES 
The Library of Congress 


 
In re 
 
DETERMINATION OF ROYALTY RATES AND 
TERMS FOR MAKING AND DISTRIBUTING 
PHONORECORDS (Phonorecords III)  
 


 
 


Docket No. 16-CRB-0003-PR 
(2018-2022) 


 
ORDER DENYING COPYRIGHT OWNERS’ MOTION TO ADOPT 


 INTERIM RATES AND TERMS PENDING THE REMAND DETERMINATION 
 


On November 2, 2020, the National Music Publishers’ Association, Inc. (the NMPA) and 
the Nashville Songwriters Association International (the NSAI) (collectively, the Copyright 
Owners), filed a Motion “To Adopt Interim Rates and Terms Pending the Remand 
Determination” (Motion).  The Copyright Owners request that the rates and terms set forth in the 
Phonorecords III Final Determination, dated November 5, 2018 (Final  Determination),0F


1 be 
adopted as interim rates and terms to remain in effect until the Judges  publish a new final 
determination in this proceeding (Remand Determination) in resolution of the remand directed in 
the August 7, 2020 decision (Decision) by the United States Court of Appeals for the District of 
Columbia Circuit (D.C. Circuit) in Johnson v. Copyright Royalty Board, 969 F.3d 363 (D.C. Cir. 
2020).  


Amazon.com Services LLC (Amazon), Pandora Media, LLC (Pandora), and Spotify USA 
Inc. (Spotify, and, collectively, the Services) filed their response in opposition to the Motion 
(Opposition) on November 18, 2020.  The Copyright Owners filed their reply (Reply) on 
November 25, 2020.   


The Copyright Owners argue that the Judges have inherent authority to implement 
interim rates, as Congress did not set forth a contrary legislative command.  Motion at 3-6. 
Furthermore they indicate that the requested interim rates have been found by the Judges to be 
reasonable based on the extensive evidence submitted in the proceeding and relied upon in the 
Final Determination.  Id. at 6.  The Copyright Owners acknowledge that the Decision issued by 
the D.C. Circuit vacated and remanded aspects of the Board’s Determination, but argue that the 
vacatur was based on procedural grounds, seeking additional explanation from the Judges or 
requiring additional  evidence to support the Judges’ decision.  Id.  The Copyright Owners assert 
that the Decision did not hold any substantive aspects of the Board’s rates and terms to be 
unreasonable. Id.   


The Copyright Owners also argue that the Copyright Act affords the Judges broad 
procedural freedom in remand proceedings.  They point out that neither the Copyright Act, nor 
the Decision, precludes the Judges from setting the appropriate interim rates in this context.  Id. 


                                                 
1 The Final Determination was published at 84 Fed. Reg. 1918 (Feb. 5, 2019). 



https://app.crb.gov/document/download/22886

https://app.crb.gov/document/download/3510

https://app.crb.gov/document/download/22928

https://app.crb.gov/document/download/22934
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at 6-8, citing 17 U.S.C. § 801(b)(1) (authorizing the Judges “[t]o make determinations and 
adjustments of reasonable terms and rates of royalty payments.”).  The Copyright Owners go on 
to assert that neither the statutory provisions regarding remand, nor the related regulations, 
delineate the procedures the Judges must apply on remand following an appeal.  Id. at 6-7.  They 
contend that the Judges have acknowledged the lack of binding procedures concerning remand 
proceedings when implementing the “purposely flexible” regulations governing such 
proceedings.  Id. at 7 (citing 74 Fed. Reg. 38,532, 38,532 (Aug. 4, 2009) (contrasting the new, 
flexible remand procedures with the “significant[ly] detail[ed]” procedural structure in Section 
803 for proceedings to establish royalty rates and terms in the first instance)).   


The Copyright Owners argue that it is necessary for the Judges to set interim rates  to 
avoid uncertainty, disruption, unnecessary future payment adjustments, and financial harm to 
copyright owners.  Id. at 8-10.  The Copyright Owners assert that without the requested interim 
rates there would be a free-for-all as services would unilaterally select rates during pendency of 
the remand.  Id. at 9-10.  They suggest that the past three years (during which the Services have 
paid the since-vacated rates) have been marked by successful market experience, which 
purportedly confirms that music streaming services have thrived, and may continue to thrive, 
under the proposal to continue those rates during the pendency of the remand proceeding.  Id.  
The Copyright Owners then urge that unless a Remand Determination is issued before February 
2021, the new statutory mechanical licensing collective (MLC) will not know the required 
interim rates in order to carry out its mandate under federal law.  Id. at 10 (citing 17 U.S.C. 115 
(c)(1)(F), (d)(3)(G), (d)(4) (addressing the MLC obligation to collect mechanical royalties every 
month, and then match and pay out the appropriate shares to copyright owners monthly)).  In 
sum, the Copyright Owners urge that the requested interim rates are appropriate in order to avoid 
financial disruption to copyright owners and because the D.C. Circuit’s remand Decision is very 
narrow.  Id. at 11-14.  


The Services argue that the proposed interim rates would conflict with the D.C. Circuit’s 
Decision, which they state was an invalidation of the Final Determination rate structure and rate 
levels.  Opposition at 1-2, 5-7.1F


2  The Services offer that the D.C. Circuit could have preserved 
the Final Determination rate structure and rate levels by remanding without vacating, and that 
the Copyright Owners could have sought a revision of the Decision or requested a stay of the 
mandate while the remand process proceeded, but neither in fact pursued those options. Id. at 1-
2, 6-7, 10-11.  


The Services assert that the Judges cannot adopt interim rates and terms because the 
Copyright Act does not authorize them to do so.  Id. at 8.  They dispute the Copyright Owners’ 
suggestions that the Judges have inherent authority to engage in interim rate-setting as a general 
matter or the authority to give force of law to the precise rate structure and percentages that a 
federal court has vacated.  Id. at 2, 8-9.  The Services note that the Copyright Act authorizes 
interim rates in only one scenario  (i.e., in agreements between the MLC and digital music 
providers when the Judges have not established rates and terms for a covered activity).  Id. at 9 
(citing 17 U.S.C. § 115(d)(8)(C)). 


The Services argue that the statute does not allow the Judges to set interim rates without 
following any of the statute’s prescribed rate-setting processes, such as issuing a decision 


                                                 
2 The Copyright Owners counter that the Services offer no support for the conclusion that the Judges cannot re-adopt 
the Final Determination rates and terms without violating the D.C Circuit’s Decision. Reply at 5. 
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supported by a written record and findings of fact, being subject to review for legal error by the 
Register of Copyrights, and publication of a determination in the Federal Register.  Id. at 9-10 
(citing 17 U.S.C. §§ 803(c)(3), (c)(6), 802(f)(1)(D)).  The Services acknowledge the Copyright 
Owners’ observation that the Copyright Act does not delineate the procedures the Judges must 
apply on remand following an appeal, but assert that the requested interim rates and terms are not 
“procedures”; they are substance.  Id. at 10.   


The Services dispute the Copyright Owners’ assertion that the absense of interim rates 
would lead to confusion, disruption or a free for all with the Services selecting the applicable 
rate. The Services instead contend that the clear statutory effect of the D.C. Circuit’s vacatur was 
to reinstate the preceding rates and terms in the regulations (derived from the parties’ settlement 
in Phonorecords II), pending a Remand Determination of rates and terms by the Judges, which 
will have retroactive effect back to the start of the Phonorecords III rate period.  Id. at 2-3 (citing 
17 U.S.C. § 803(d)(2)(B)).2F


3  The Services argue that the proposed interim rate order would only 
add complexity and transaction costs for everyone by requiring an additional transition to an 
interim rate and from an interim rate upon final resolution of the remand, at which point the 
statutory true-up (or true-down) process for previous payments will occur.  Id. at 11 (citing 17 
U.S.C. § 803(d)(2)(C)(ii)).  The Services offer that by the time the Motion is fully briefed and 
decided, the deadline for payment of October 2020 royalties would have come and gone and that 
October 2020 royalties would be paid at Phonorecords IIrates.  Id. at 12.  They add that even if 
the Judges denied the Motion, there would be as many as three sets of rates and terms in play 
when calculating final true-ups under § 803(d)(2)(C)(ii): Phonorecords III (pre-October 2020), 
Phonorecords II (October 2020 and later), and the rates adopted on remand.  The Services 
indicate that if the Judges granted the Motion, there would be yet another set of rates that all 
parties would have to incorporate into the true-up process, imposing more transaction costs. Id.  


The Services argue that the errors in the Judges’ Determination that the D.C. Circuit 
identified are foundational issues, that the remand Decision was not a “narrow” one, and that it 
dictates that the Judges cannot assume that the Phonorecords III rates are reasonable.  Id. at 13. 
They offer that resolving the issues noted by the D.C. Circuit is the purpose of the remand 
proceedings, and the Judges should address it through the proper process.  Id.  


Finally the Services argue that the Motion rests on a variety of factual assertions 
unsupported by any record evidence and that relying on such assertions would be inappropriate 
and inconsistent with the requirement that rate-making decisions must be based on substantial 
evidence.  Id. at 14. 


Having considered the entirety of the papers submitted, and all other matters presented, 
the Judges find that regardless of the question of the Judges’ authority for, or prohibition from, 
adopting interim rates, inherent or otherwise, any adoption of rates requires a thorough 
consideration of and reliance on record evidence, and that the interests of administrative 
economy indicate that such efforts should be directed toward arriving upon final rates in a 


                                                 
3 The Copyright Owners dispute the suggestion that the Final Determination rates do not apply in the absence of the 
requested interim rates.  Reply at 1, 2-3 (citing 17 U.S.C. § 803(d)(2)(B)) (offering that the provisions concerning 
rate succession says nothing about vacatur, and reflects an intent to maintain the most-recently determined rates 
pending successor rates). 
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Remand Determination.3F


4  The Judges also observe that the Services have indicated that they 
intend to make payments pursuant to the Phonorecords II rates during pendency of the remand, 
and those circumstances provide further support for the Judges’ decision to decline to exercise 
discretion, if any, to adopt interim rates.4F


5  The Services also correctly observe that the Remand 
Determination shall be applicable to the entire rate period from 2018 through 2022, with a 
requirement to account for statutory true-up (or true-down) for previous payments.  The true-up 
or true-down will address any temporary payment imbalance placed on either the Copyright 
Owners or the Services.  The Motion is hereby DENIED. 


SO ORDERED. 
  
   


_________________________ 
Jesse M. Feder 
Chief Copyright Royalty Judge 


 
Dated: December 21, 2020. 


                                                 
4 The Judges are moving forward with the remand proceedings.  See Order Regarding Proceedings on Remand 
(Dec. 15, 2020). 
5 See Opposition at 11 n.3 (suggesting the Services would be “using … the Phonorecords II rates and terms (post-
mandate)” until new final rates are set after the remand).  To the extent this is dusputed by the parties, the Judges do 
not address the question of the D.C. Circuit’s vacatur pursuant to 17 U.S.C. § 803(d)(2)(B), pending a new 
Remand Determination.  Neither party requested that the Judges reach any conclusion of law ion this question, and 
neither party cited any statutory authority pursuant to which the Judges could issue an order as to this issue. The 
Judges are not persuaded that such a conclusion of law would constitute a determination of reasonable royalty rates 
that is within the Judges’ jurisdiction, rather than a statement in the nature of an advisory opinion.  



https://app.crb.gov/document/download/23390
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Provided, That the transmission of selections in excess of the numerical 
limits provided for in clauses (A) and (B) from multiple phonorecords 
shall nonetheless qualify as a sound recording performance comple-
ment if the programming of the multiple phonorecords was not willful-
ly intended to avoid the numerical limitations prescribed in such clauses.


(14) A “subscription” transmission is a transmission that is controlled and 
limited to particular recipients, and for which consideration is required to be 
paid or otherwise given by or on behalf of the recipient to receive the transmis-
sion or a package of transmissions including the transmission.


(15) A “transmission” is either an initial transmission or a retransmission.


§ 115 · Scope of exclusive rights in nondramatic musical works: 
Compulsory license for making and distributing 
phonorecords51


In the case of nondramatic musical works, the exclusive rights provided by 
clauses (1) and (3) of section 106, to make and to distribute phonorecords of such 
works, are subject to compulsory licensing under the conditions specified by this 
section.


(a) Availability and Scope of Compulsory License in General.—
(1) Eligibility for compulsory license.—


(A) Conditions for compulsory license.—A person may by com-
plying with the provisions of this section obtain a compulsory license to 
make and distribute phonorecords of a nondramatic musical work, includ-
ing by means of digital phonorecord delivery. A person may obtain a com-
pulsory license only if the primary purpose in making phonorecords of the 
musical work is to distribute them to the public for private use, including 
by means of digital phonorecord delivery, and—


(i) phonorecords of such musical work have previously been distrib-
uted to the public in the United States under the authority of the copy-
right owner of the work, including by means of digital phonorecord 
delivery; or


(ii) in the case of a digital music provider seeking to make and dis-
tribute digital phonorecord deliveries of a sound recording embodying 
a musical work under a compulsory license for which clause (i) does 
not apply—


(I) the first fixation of such sound recording was made under the 
authority of the musical work copyright owner, and the sound re-
cording copyright owner has the authority of the musical work copy-
right owner to make and distribute digital phonorecord deliveries 
embodying such work to the public in the United States; and
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(II) the sound recording copyright owner, or the authorized dis-
tributor of the sound recording copyright owner, has authorized the 
digital music provider to make and distribute digital phonorecord 
deliveries of the sound recording to the public in the United States.


(B) Duplication of sound recording.—A person may not obtain 
a compulsory license for the use of the work in the making of phonore-
cords duplicating a sound recording fixed by another, including by means 
of digital phonorecord delivery, unless—


(i) such sound recording was fixed lawfully; and
(ii) the making of the phonorecords was authorized by the owner of 


the copyright in the sound recording or, if the sound recording was fixed 
before February 15, 1972, by any person who fixed the sound recording 
pursuant to an express license from the owner of the copyright in the 
musical work or pursuant to a valid compulsory license for use of such 
work in a sound recording.


(2) Musical arrangement.—A compulsory license includes the privi-
lege of making a musical arrangement of the work to the extent necessary to 
conform it to the style or manner of interpretation of the performance in-
volved, but the arrangement shall not change the basic melody or fundamental 
character of the work, and shall not be subject to protection as a derivative 
work under this title, except with the express consent of the copyright owner.
(b) Procedures To Obtain a Compulsory License.—


(1) Phonorecords other than digital phonorecord deliveries.—
A person who seeks to obtain a compulsory license under subsection (a) to 
make and distribute phonorecords of a musical work other than by means of 
digital phonorecord delivery shall, before, or not later than 30 calendar days 
after, making, and before distributing, any phonorecord of the work, serve 
notice of intention to do so on the copyright owner. If the registration or other 
public records of the Copyright Office do not identify the copyright owner 
and include an address at which notice can be served, it shall be sufficient to 
file the notice of intention with the Copyright Office. The notice shall comply, 
in form, content, and manner of service, with requirements that the Register 
of Copyrights shall prescribe by regulation.


(2) Digital phonorecord deliveries.—A person who seeks to obtain 
a compulsory license under subsection (a) to make and distribute phonore-
cords of a musical work by means of digital phonorecord delivery—


(A) prior to the license availability date, shall, before, or not later than 
30 calendar days after, first making any such digital phonorecord delivery, 
serve a notice of intention to do so on the copyright owner (but may not 
file the notice with the Copyright Office, even if the public records of the 
Office do not identify the owner or the owner’s address), and such notice 
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shall comply, in form, content, and manner of service, with requirements 
that the Register of Copyrights shall prescribe by regulation; or


(B) on or after the license availability date, shall, before making any such 
digital phonorecord delivery, follow the procedure described in subsection 
(d)(2), except as provided in paragraph (3).
(3) Record company individual download licenses.—Notwith-


standing paragraph (2)(B), a record company may, on or after the license avail-
ability date, obtain an individual download license in accordance with the 
notice requirements described in paragraph (2)(A) (except for the requirement 
that notice occur prior to the license availability date). A record company that 
obtains an individual download license as permitted under this paragraph 
shall provide statements of account and pay royalties as provided in subsec-
tion (c)(2)(I). 


(4) Failure to obtain license.—
(A) Phonorecords other than digital phonorecord deliv-


eries.—In the case of phonorecords made and distributed other than by 
means of digital phonorecord delivery, the failure to serve or file the notice 
of intention required by paragraph (1) forecloses the possibility of a com-
pulsory license under paragraph (1). In the absence of a voluntary license, 
the failure to obtain a compulsory license renders the making and distribu-
tion of phonorecords actionable as acts of infringement under section 501 
and subject to the remedies provided by sections 502 through 506.


(B) Digital phonorecord deliveries.—
(i) In general.—In the case of phonorecords made and distributed 


by means of digital phonorecord delivery:
(I) The failure to serve the notice of intention required by para-


graph (2)(A) or paragraph (3), as applicable, forecloses the possibility 
of a compulsory license under such paragraph.


(II) The failure to comply with paragraph (2)(B) forecloses the pos-
sibility of a blanket license for a period of 3 years after the last calen-
dar day on which the notice of license was required to be submitted 
to the mechanical licensing collective under such paragraph.
(ii) Effect of failure.—In either case described in subclause (I) or 


(II) of clause (i), in the absence of a voluntary license, the failure to ob-
tain a compulsory license renders the making and distribution of pho-
norecords by means of digital phonorecord delivery actionable as acts 
of infringement under section 501 and subject to the remedies provided 
by sections 502 through 506.


(c) General Conditions Applicable to Compulsory License.—
(1) Royalty payable under compulsory license.52—


(A) Identification requirement.—To be entitled to receive royalties 
under a compulsory license obtained under subsection (b)(1) the copyright 
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owner must be identified in the registration or other public records of the 
Copyright Office. The owner is entitled to royalties for phonorecords made 
and distributed after being so identified, but is not entitled to recover for 
any phonorecords previously made and distributed.


(B) Royalty for phonorecords other than digital phonore-
cord deliveries.—Except as provided by subparagraph (A), for every 
phonorecord made and distributed under a compulsory license under 
subsection (a) other than by means of digital phonorecord delivery, with 
respect to each work embodied in the phonorecord, the royalty shall be 
the royalty prescribed under subparagraphs (D) through (F), paragraph (2)
(A), and chapter 8. For purposes of this subparagraph, a phonorecord is 
considered “distributed” if the person exercising the compulsory license 
has voluntarily and permanently parted with its possession.


(C) Royalty for digital phonorecord deliveries.—For every 
digital phonorecord delivery of a musical work made under a compulsory 
license under this section, the royalty payable shall be the royalty prescribed 
under subparagraphs (D) through (F), paragraph (2)(A), and chapter 8. 


(D) Authority to negotiate.—Notwithstanding any provision of 
the antitrust laws, any copyright owners of nondramatic musical works 
and any persons entitled to obtain a compulsory license under subsection 
(a) may negotiate and agree upon the terms and rates of royalty payments 
under this section and the proportionate division of fees paid among copy-
right owners, and may designate common agents on a nonexclusive basis 
to negotiate, agree to, pay or receive such royalty payments. Such authority 
to negotiate the terms and rates of royalty payments includes, but is not 
limited to, the authority to negotiate the year during which the royalty rates 
prescribed under this subparagraph, subparagraphs (E) and (F), paragraph 
(2)(A), and chapter 8 shall next be determined.


(E) Determination of reasonable rates and terms.—Proceed-
ings under chapter 8 shall determine reasonable rates and terms of roy-
alty payments for the activities specified by this section during the period 
beginning with the effective date of such rates and terms, but not earlier 
than January 1 of the second year following the year in which the petition 
requesting the proceeding is filed, and ending on the effective date of suc-
cessor rates and terms, or such other period as the parties may agree. Any 
copyright owners of nondramatic musical works and any persons entitled 
to obtain a compulsory license under subsection (a) may submit to the 
Copyright Royalty Judges licenses covering such activities. The parties to 
each proceeding shall bear their own costs.


(F) Schedule of reasonable rates.—The schedule of reasonable 
rates and terms determined by the Copyright Royalty Judges shall, subject 
to paragraph (2)(A), be binding on all copyright owners of nondramatic 
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musical works and persons entitled to obtain a compulsory license un-
der subsection (a) during the period specified in subparagraph (E), such 
other period as may be determined pursuant to subparagraphs (D) and 
(E), or such other period as the parties may agree. The Copyright Royalty 
Judges shall establish rates and terms that most clearly represent the rates 
and terms that would have been negotiated in the marketplace between 
a willing buyer and a willing seller. In determining such rates and terms 
for digital phonorecord deliveries, the Copyright Royalty Judges shall base 
their decision on economic, competitive, and programming information 
presented by the parties, including—


(i) whether use of the compulsory licensee’s service may substitute for 
or may promote the sales of phonorecords or otherwise may interfere 
with or may enhance the musical work copyright owner’s other streams 
of revenue from its musical works; and


(ii) the relative roles of the copyright owner and the compulsory li-
censee in the copyrighted work and the service made available to the 
public with respect to the relative creative contribution, technological 
contribution, capital investment, cost, and risk.


(2) Additional terms and conditions.—
(A) Voluntary licenses and contractual royalty rates.—


(i) In general.—License agreements voluntarily negotiated at any 
time between one or more copyright owners of nondramatic musical 
works and one or more persons entitled to obtain a compulsory license 
under subsection (a) shall be given effect in lieu of any determination 
by the Copyright Royalty Judges. Subject to clause (ii), the royalty rates 
determined pursuant to subparagraphs (E) and (F) of paragraph (1) shall 
be given effect as to digital phonorecord deliveries in lieu of any contrary 
royalty rates specified in a contract pursuant to which a recording artist 
who is the author of a nondramatic musical work grants a license under 
that person’s exclusive rights in the musical work under paragraphs (1) 
and (3) of section 106 or commits another person to grant a license in 
that musical work under paragraphs (1) and (3) of section 106, to a per-
son desiring to fix in a tangible medium of expression a sound recording 
embodying the musical work.


(ii) Applicability.—The second sentence of clause (i) shall not ap-
ply to—


(I) a contract entered into on or before June 22, 1995, and not 
modified thereafter for the purpose of reducing the royalty rates de-
termined pursuant to subparagraphs (E) and (F) of paragraph (1) or 
of increasing the number of musical works within the scope of the 
contract covered by the reduced rates, except if a contract entered 
into on or before June 22, 1995, is modified thereafter for the purpose 
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of increasing the number of musical works within the scope of the 
contract, any contrary royalty rates specified in the contract shall be 
given effect in lieu of royalty rates determined pursuant to subpara-
graphs (E) and (F) of paragraph (1) for the number of musical works 
within the scope of the contract as of June 22, 1995; and


(II) a contract entered into after the date that the sound recording 
is fixed in a tangible medium of expression substantially in a form 
intended for commercial release, if at the time the contract is entered 
into, the recording artist retains the right to grant licenses as to the 
musical work under paragraphs (1) and (3) of section 106.


(B) Sound recording information.—Except as provided in section 
1002(e), a digital phonorecord delivery licensed under this paragraph shall 
be accompanied by the information encoded in the sound recording, if any, 
by or under the authority of the copyright owner of that sound recording, 
that identifies the title of the sound recording, the featured recording artist 
who performs on the sound recording, and related information, including 
information concerning the underlying musical work and its writer.


(C) Infringement remedies.—
(i) In general.—A digital phonorecord delivery of a sound record-


ing is actionable as an act of infringement under section 501, and is fully 
subject to the remedies provided by sections 502 through 506,53 unless—


(I) the digital phonorecord delivery has been authorized by the 
sound recording copyright owner; and


(II) the entity making the digital phonorecord delivery has ob-
tained a compulsory license under subsection (a) or has otherwise 
been authorized by the musical work copyright owner, or by a re-
cord company pursuant to an individual download license, to make 
and distribute phonorecords of each musical work embodied in the 
sound recording by means of digital phonorecord delivery.
(ii) Other remedies.—Any cause of action under this subpara-


graph shall be in addition to those available to the owner of the copy-
right in the nondramatic musical work under subparagraph (J) and 
section 106(4) and the owner of the copyright in the sound recording 
under section 106(6).
(D) Liability of sound recording owners.—The liability of the 


copyright owner of a sound recording for infringement of the copyright 
in a nondramatic musical work embodied in the sound recording shall be 
determined in accordance with applicable law, except that the owner of a 
copyright in a sound recording shall not be liable for a digital phonorecord 
delivery by a third party if the owner of the copyright in the sound record-
ing does not license the distribution of a phonorecord of the nondramatic 
musical work.
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(E) Recording devices and media.—Nothing in section 1008 shall 
be construed to prevent the exercise of the rights and remedies allowed by 
this paragraph, subparagraph (J), and chapter 5 in the event of a digital 
phonorecord delivery, except that no action alleging infringement of copy-
right may be brought under this title against a manufacturer, importer or 
distributor of a digital audio recording device, a digital audio recording 
medium, an analog recording device, or an analog recording medium, or 
against a consumer, based on the actions described in such section.


(F) Preservation of rights.—Nothing in this section annuls or lim-
its—


(i) the exclusive right to publicly perform a sound recording or the 
musical work embodied therein, including by means of a digital trans-
mission, under paragraphs (4) and (6) of section 106;


(ii) except for compulsory licensing under the conditions specified by 
this section, the exclusive rights to reproduce and distribute the sound 
recording and the musical work embodied therein under paragraphs 
(1) and (3) of section 106, including by means of a digital phonorecord 
delivery; or


(iii) any other rights under any other provision of section 106, or 
remedies available under this title, as such rights or remedies exist before, 
on, or after the date of enactment of the Digital Performance Right in 
Sound Recordings Act of 1995.
(G) Exempt transmissions and retransmissions.—The provi-


sions of this section concerning digital phonorecord deliveries shall not 
apply to any exempt transmissions or retransmissions under section 114(d)
(1). The exemptions created in section 114(d)(1) do not expand or reduce 
the rights of copyright owners under paragraphs (1) through (5) of section 
106 with respect to such transmissions and retransmissions.


(H) Distribution by rental, lease, or lending.—A compulsory 
license obtained under subsection (b)(1) to make and distribute phonore-
cords includes the right of the maker of such a phonorecord to distribute 
or authorize distribution of such phonorecord, other than by means of 
a digital phonorecord delivery, by rental, lease, or lending (or by acts or 
practices in the nature of rental, lease, or lending). With respect to each 
nondramatic musical work embodied in the phonorecord, the royalty shall 
be a proportion of the revenue received by the compulsory licensee from 
every such act of distribution of the phonorecord under this clause equal 
to the proportion of the revenue received by the compulsory licensee from 
distribution of the phonorecord under subsection (a)(1)(A)(ii)(II) that is 
payable by a compulsory licensee under that clause and under chapter 8. 
The Register of Copyrights shall issue regulations to carry out the purpose 
of this subparagraph.
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(I) Payment of royalties and statements of account.—Except 
as provided in paragraphs (4)(A)(i) and (10)(B) of subsection (d), royalty 
payments shall be made on or before the twentieth day of each month and 
shall include all royalties for the month next preceding. Each monthly pay-
ment shall be made under oath and shall comply with requirements that 
the Register of Copyrights shall prescribe by regulation. The Register shall 
also prescribe regulations under which detailed cumulative annual state-
ments of account, certified by a certified public accountant, shall be filed 
for every compulsory license under subsection (a). The regulations covering 
both the monthly and the annual statements of account shall prescribe the 
form, content, and manner of certification with respect to the number of 
records made and the number of records distributed.


(J) Notice of default and termination of compulsory li-
cense.—In the case of a license obtained under paragraph (1), (2)(A), or 
(3) of subsection (b), if the copyright owner does not receive the monthly 
payment and the monthly and annual statements of account when due, 
the owner may give written notice to the licensee that, unless the default is 
remedied not later than 30 days after the date on which the notice is sent, 
the compulsory license will be automatically terminated. Such termination 
renders either the making or the distribution, or both, of all phonorecords 
for which the royalty has not been paid, actionable as acts of infringement 
under section 501 and fully subject to the remedies provided by sections 
502 through 506. In the case of a license obtained under subsection (b)(2)
(B), license authority under the compulsory license may be terminated as 
provided in subsection (d)(4)(E).


(d) Blanket License for Digital Uses, Mechanical Licensing Col-
lective, and Digital Licensee Coordinator.—


(1) Blanket license for digital uses.—
(A) In general.—A digital music provider that qualifies for a com-


pulsory license under subsection (a) may, by complying with the terms 
and conditions of this subsection, obtain a blanket license from copyright 
owners through the mechanical licensing collective to make and distribute 
digital phonorecord deliveries of musical works through one or more cov-
ered activities.


(B) Included activities.—A blanket license—
(i) covers all musical works (or shares of such works) available for 


compulsory licensing under this section for purposes of engaging in 
covered activities, except as provided in subparagraph (C);


(ii) includes the making and distribution of server, intermediate, ar-
chival, and incidental reproductions of musical works that are reason-
able and necessary for the digital music provider to engage in covered 
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activities licensed under this subsection, solely for the purpose of engag-
ing in such covered activities; and


(iii) does not cover or include any rights or uses other than those 
described in clauses (i) and (ii).
(C) Other licenses.—A voluntary license for covered activities en-


tered into by or under the authority of 1 or more copyright owners and 1 
or more digital music providers, or authority to make and distribute per-
manent downloads of a musical work obtained by a digital music provider 
from a sound recording copyright owner pursuant to an individual down-
load license, shall be given effect in lieu of a blanket license under this 
subsection with respect to the musical works (or shares thereof) covered by 
such voluntary license or individual download authority and the following 
conditions apply:


(i) Where a voluntary license or individual download license applies, 
the license authority provided under the blanket license shall exclude 
any musical works (or shares thereof) subject to the voluntary license or 
individual download license.


(ii) An entity engaged in covered activities under a voluntary license 
or authority obtained pursuant to an individual download license that 
is a significant nonblanket licensee shall comply with paragraph (6)(A).


(iii) The rates and terms of any voluntary license shall be subject to 
the second sentence of clause (i) and clause (ii) of subsection (c)(2)(A) 
and paragraph (9)(C), as applicable.
(D) Protection against infringement actions.—A digital music 


provider that obtains and complies with the terms of a valid blanket license 
under this subsection shall not be subject to an action for infringement of 
the exclusive rights provided by paragraphs (1) and (3) of section 106 under 
this title arising from use of a musical work (or share thereof) to engage in 
covered activities authorized by such license, subject to paragraph (4)(E).


(E) Other requirements and conditions apply.—Except as ex-
pressly provided in this subsection, each requirement, limitation, condition, 
privilege, right, and remedy otherwise applicable to compulsory licenses 
under this section shall apply to compulsory blanket licenses under this 
subsection.
(2) Availability of blanket license.—


(A) Procedure for obtaining license.—A digital music provider 
may obtain a blanket license by submitting a notice of license to the me-
chanical licensing collective that specifies the particular covered activities 
in which the digital music provider seeks to engage, as follows:


(i) The notice of license shall comply in form and substance with re-
quirements that the Register of Copyrights shall establish by regulation.
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(ii) Unless rejected in writing by the mechanical licensing collective 
not later than 30 calendar days after the date on which the mechanical 
licensing collective receives the notice, the blanket license shall be effec-
tive as of the date on which the notice of license was sent by the digital 
music provider, as shown by a physical or electronic record.


(iii) A notice of license may only be rejected by the mechanical licens-
ing collective if—


(I) the digital music provider or notice of license does not meet the 
requirements of this section or applicable regulations, in which case 
the requirements at issue shall be specified with reasonable particu-
larity in the notice of rejection; or


(II) the digital music provider has had a blanket license terminated 
by the mechanical licensing collective during the 3-year period pre-
ceding the date on which the mechanical licensing collective receives 
the notice pursuant to paragraph (4)(E).
(iv) If a notice of license is rejected under clause (iii)(I), the digital 


music provider shall have 30 calendar days after receipt of the notice of 
rejection to cure any deficiency and submit an amended notice of license 
to the mechanical licensing collective. If the deficiency has been cured, 
the mechanical licensing collective shall so confirm in writing, and the 
license shall be effective as of the date that the original notice of license 
was provided by the digital music provider.


(v) A digital music provider that believes a notice of license was im-
properly rejected by the mechanical licensing collective may seek re-
view of such rejection in an appropriate district court of the United 
States. The district court shall determine the matter de novo based on 
the record before the mechanical licensing collective and any additional 
evidence presented by the parties.
(B) Blanket license effective date.—Blanket licenses shall be 


made available by the mechanical licensing collective on and after the li-
cense availability date. No such license shall be effective prior to the license 
availability date.
(3) Mechanical licensing collective.—


(A) In general.—The mechanical licensing collective shall be a single 
entity that—


(i) is a nonprofit entity, not owned by any other entity, that is created 
by copyright owners to carry out responsibilities under this subsection;


(ii) is endorsed by, and enjoys substantial support from, musical work 
copyright owners that together represent the greatest percentage of the 
licensor market for uses of such works in covered activities, as measured 
over the preceding 3 full calendar years;
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(iii) is able to demonstrate to the Register of Copyrights that the en-
tity has, or will have prior to the license availability date, the adminis-
trative and technological capabilities to perform the required functions 
of the mechanical licensing collective under this subsection and that is 
governed by a board of directors in accordance with subparagraph (D)
(i); and


(iv) has been designated by the Register of Copyrights, with the ap-
proval of the Librarian of Congress pursuant to section 702, in accor-
dance with subparagraph (B).
(B) Designation of mechanical licensing collective.—


(i) Initial designation.—Not later than 270 days after the enact-
ment date, the Register of Copyrights shall initially designate the me-
chanical licensing collective as follows:


(I) Not later than 90 calendar days after the enactment date, the 
Register shall publish notice in the Federal Register soliciting infor-
mation to assist in identifying the appropriate entity to serve as the 
mechanical licensing collective, including the name and affiliation 
of each member of the board of directors described under subpara-
graph (D)(i) and each committee established pursuant to clauses (iii), 
(iv), and (v) of subparagraph (D).


(II) After reviewing the information requested under subclause 
(I) and making a designation, the Register shall publish notice in the 
Federal Register setting forth—


(aa) the identity of and contact information for the mechanical 
licensing collective; and


(bb) the reasons for the designation.
(ii) Periodic review of designation.—Following the initial des-


ignation of the mechanical licensing collective, the Register shall, every 5 
years, beginning with the fifth full calendar year to commence after the 
initial designation, publish notice in the Federal Register in the month 
of January soliciting information concerning whether the existing des-
ignation should be continued, or a different entity meeting the criteria 
described in clauses (i) through (iii) of subparagraph (A) shall be desig-
nated. Following publication of such notice, the Register shall—


(I) after reviewing the information submitted and conducting 
additional proceedings as appropriate, publish notice in the Federal 
Register of a continuing designation or new designation of the me-
chanical licensing collective, as the case may be, and the reasons for 
such a designation, with any new designation to be effective as of the 
first day of a month that is not less than 6 months and not longer 
than 9 months after the date on which the Register publishes the 
notice, as specified by the Register; and
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(II) if a new entity is designated as the mechanical licensing col-
lective, adopt regulations to govern the transfer of licenses, funds, 
records, data, and administrative responsibilities from the existing 
mechanical licensing collective to the new entity.
(iii) Closest alternative designation.—If the Register is unable 


to identify an entity that fulfills each of the qualifications set forth in 
clauses (i) through (iii) of subparagraph (A), the Register shall designate 
the entity that most nearly fulfills such qualifications for purposes of 
carrying out the responsibilities of the mechanical licensing collective.
(C) Authorities and functions.—


(i) In general.—The mechanical licensing collective is authorized 
to perform the following functions, subject to more particular require-
ments as described in this subsection:


(I) Offer and administer blanket licenses, including receipt of no-
tices of license and reports of usage from digital music providers.


(II) Collect and distribute royalties from digital music providers 
for covered activities.


(III) Engage in efforts to identify musical works (and shares of 
such works) embodied in particular sound recordings, and to identify 
and locate the copyright owners of such musical works (and shares 
of such works).


(IV) Maintain the musical works database and other information 
relevant to the administration of licensing activities under this sec-
tion.


(V) Administer a process by which copyright owners can claim 
ownership of musical works (and shares of such works), and a process 
by which royalties for works for which the owner is not identified or 
located are equitably distributed to known copyright owners.


(VI) Administer collections of the administrative assessment from 
digital music providers and significant nonblanket licensees, includ-
ing receipt of notices of nonblanket activity.


(VII) Invest in relevant resources, and arrange for services of out-
side vendors and others, to support the activities of the mechanical 
licensing collective.


(VIII) Engage in legal and other efforts to enforce rights and obli-
gations under this subsection, including by filing bankruptcy proofs 
of claims for amounts owed under licenses, and acting in coordina-
tion with the digital licensee coordinator.


(IX) Initiate and participate in proceedings before the Copyright 
Royalty Judges to establish the administrative assessment under this 
subsection.
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(X) Initiate and participate in proceedings before the Copyright 
Office with respect to activities under this subsection.


(XI) Gather and provide documentation for use in proceedings 
before the Copyright Royalty Judges to set rates and terms under 
this section.


(XII) Maintain records of the activities of the mechanical licens-
ing collective and engage in and respond to audits described in this 
subsection.


(XIII) Engage in such other activities as may be necessary or ap-
propriate to fulfill the responsibilities of the mechanical licensing col-
lective under this subsection.
(ii) Restrictions concerning licensing and administrative 


activities.—With respect to the administration of licenses, except as 
provided in clauses (i) and (iii) and subparagraph (E)(v), the mechanical 
licensing collective may only—


(I) issue blanket licenses pursuant to subsection (d)(1); and
(II) administer blanket licenses for reproduction or distribution 


rights in musical works for covered activities, including collecting 
and distributing royalties, pursuant to blanket licenses.
(iii) Additional administrative activities.—Subject to para-


graph (11)(C), the mechanical licensing collective may also administer, 
including by collecting and distributing royalties, voluntary licenses 
issued by, or individual download licenses obtained from, copyright 
owners only for reproduction or distribution rights in musical works 
for covered activities, for which the mechanical licensing collective shall 
charge reasonable fees for such services.


(iv) Restriction on lobbying.—The mechanical licensing collec-
tive may not engage in government lobbying activities, but may engage 
in the activities described in subclauses (IX), (X), and (XI) of clause (i).
(D) Governance.—


(i) Board of directors.—The mechanical licensing collective shall 
have a board of directors consisting of 14 voting members and 3 nonvot-
ing members, as follows:


(I) Ten voting members shall be representatives of music publish-
ers—


(aa) to which songwriters have assigned exclusive rights of 
reproduction and distribution of musical works with respect to 
covered activities; and


(bb) none of which may be owned by, or under common con-
trol with, any other board member.
(II) Four voting members shall be professional songwriters who 


have retained and exercise exclusive rights of reproduction and 
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distribution with respect to covered activities with respect to musical 
works they have authored.


(III) One nonvoting member shall be a representative of the non-
profit trade association of music publishers that represents the great-
est percentage of the licensor market for uses of musical works in 
covered activities, as measured for the 3-year period preceding the 
date on which the member is appointed.


(IV) One nonvoting member shall be a representative of the digi-
tal licensee coordinator, provided that a digital licensee coordinator 
has been designated pursuant to paragraph (5)(B). Otherwise, the 
nonvoting member shall be the nonprofit trade association of digital 
licensees that represents the greatest percentage of the licensee market 
for uses of musical works in covered activities, as measured over the 
preceding 3 full calendar years.


(V) One nonvoting member shall be a representative of a nation-
ally recognized nonprofit trade association whose primary mission is 
advocacy on behalf of songwriters in the United States.
(ii) Bylaws.—


(I) Establishment.—Not later than 1 year after the date on 
which the mechanical licensing collective is initially designated by 
the Register of Copyrights under subparagraph (B)(i), the collective 
shall establish bylaws to determine issues relating to the governance 
of the collective, including, but not limited to—


(aa) the length of the term for each member of the board of 
directors;


(bb) the staggering of the terms of the members of the board 
of directors;


(cc) a process for filling a seat on the board of directors that is 
vacated before the end of the term with respect to that seat;


(dd) a process for electing a member to the board of directors; 
and


(ee) a management structure for daily operation of the collec-
tive.
(II) Public availability.—The mechanical licensing collective 


shall make the bylaws established under subclause (I) available to the 
public.
(iii) Board meetings.—The board of directors shall meet not less 


frequently than biannually and discuss matters pertinent to the opera-
tions of the mechanical licensing collective, including the mechanical 
licensing collective budget.


(iv) Operations advisory committee.—The board of direc-
tors of the mechanical licensing collective shall establish an operations 
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advisory committee consisting of not fewer than 6 members to make 
recommendations to the board of directors concerning the operations 
of the mechanical licensing collective, including the efficient investment 
in and deployment of information technology and data resources. Such 
committee shall have an equal number of members of the committee 
who are—


(I) musical work copyright owners who are appointed by the 
board of directors of the mechanical licensing collective; and


(II) representatives of digital music providers who are appointed 
by the digital licensee coordinator.
(v) Unclaimed royalties oversight committee.—The board 


of directors of the mechanical licensing collective shall establish and 
appoint an unclaimed royalties oversight committee consisting of 10 
members, 5 of which shall be musical work copyright owners and 5 of 
which shall be professional songwriters whose works are used in covered 
activities.


(vi) Dispute resolution committee.—The board of directors of 
the mechanical licensing collective shall establish and appoint a dispute 
resolution committee that shall—


(I) consist of not fewer than 6 members; and
(II) include an equal number of representatives of musical work 


copyright owners and professional songwriters.
(vii) Mechanical licensing collective annual report.—


(I) In general.—Not later than June 30 of each year commenc-
ing after the license availability date, the mechanical licensing col-
lective shall post, and make available online for a period of not less 
than 3 years, an annual report that sets forth information regarding—


(aa) the operational and licensing practices of the collective;
(bb) how royalties are collected and distributed;
(cc) budgeting and expenditures;
(dd) the collective total costs for the preceding calendar year;
(ee) the projected annual mechanical licensing collective bud-


get;
(ff) aggregated royalty receipts and payments;
(gg) expenses that are more than 10 percent of the annual me-


chanical licensing collective budget; and
(hh) the efforts of the collective to locate and identify copyright 


owners of unmatched musical works (and shares of works).
(II) Submission.—On the date on which the mechanical licens-


ing collective posts each report required under subclause (I), the col-
lective shall provide a copy of the report to the Register of Copyrights.
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(viii) Independent officers.—An individual serving as an officer 
of the mechanical licensing collective may not, at the same time, also be 
an employee or agent of any member of the board of directors of the 
collective or any entity represented by a member of the board of direc-
tors, as described in clause (i).


(ix) Oversight and accountability.—
(I) In general.—The mechanical licensing collective shall—


(aa) ensure that the policies and practices of the collective are 
transparent and accountable;


(bb) identify a point of contact for publisher inquiries and 
complaints with timely redress; and


(cc) establish an anti-comingling policy for funds not collected 
under this section and royalties collected under this section.
(II) Audits.—


(aa) In general.—Beginning in the fourth full calendar year 
that begins after the initial designation of the mechanical licensing 
collective by the Register of Copyrights under subparagraph (B)
(i), and in every fifth calendar year thereafter, the collective shall 
retain a qualified auditor that shall—


(AA) examine the books, records, and operations of the col-
lective;


(BB) prepare a report for the board of directors of the col-
lective with respect to the matters described in item (bb); and


(CC) not later than December 31 of the year in which the 
qualified auditor is retained, deliver the report described in 
subitem (BB) to the board of directors of the collective.
(bb) Matters addressed.—Each report prepared under item 


(aa) shall address the implementation and efficacy of procedures 
of the mechanical licensing collective—


(AA) for the receipt, handling, and distribution of royalty 
funds, including any amounts held as unclaimed royalties;


(BB) to guard against fraud, abuse, waste, and the unreason-
able use of funds; and


(CC) to protect the confidentiality of financial, proprietary, 
and other sensitive information.
(cc) Public availability.—With respect to each report pre-


pared under item (aa), the mechanical licensing collective shall—
(AA) submit the report to the Register of Copyrights; and
(BB) make the report available to the public.


(E) Musical works database.—
(i) Establishment and maintenance of database.—The me-


chanical licensing collective shall establish and maintain a database 
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containing information relating to musical works (and shares of such 
works) and, to the extent known, the identity and location of the copy-
right owners of such works (and shares thereof) and the sound record-
ings in which the musical works are embodied. In furtherance of main-
taining such database, the mechanical licensing collective shall engage 
in efforts to identify the musical works embodied in particular sound 
recordings, as well as to identify and locate the copyright owners of such 
works (and shares thereof), and update such data as appropriate.


(ii) Matched works.—With respect to musical works (and shares 
thereof) that have been matched to copyright owners, the musical works 
database shall include—


(I) the title of the musical work;
(II) the copyright owner of the work (or share thereof), and the 


ownership percentage of that owner;
(III) contact information for such copyright owner;
(IV) to the extent reasonably available to the mechanical licensing 


collective—
(aa) the international standard musical work code for the work; 


and
(bb) identifying information for sound recordings in which 


the musical work is embodied, including the name of the sound 
recording, featured artist, sound recording copyright owner, pro-
ducer, international standard recording code, and other infor-
mation commonly used to assist in associating sound recordings 
with musical works; and
(V) such other information as the Register of Copyrights may pre-


scribe by regulation.
(iii) Unmatched works.—With respect to unmatched musical 


works (and shares of works) in the database, the musical works database 
shall include—


(I) to the extent reasonably available to the mechanical licensing 
collective—


(aa) the title of the musical work;
(bb) the ownership percentage for which an owner has not been 


identified;
(cc) if a copyright owner has been identified but not located, 


the identity of such owner and the ownership percentage of that 
owner;


(dd) identifying information for sound recordings in which 
the work is embodied, including sound recording name, featured 
artist, sound recording copyright owner, producer, international 
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standard recording code, and other information commonly used 
to assist in associating sound recordings with musical works; and


(ee) any additional information reported to the mechanical 
licensing collective that may assist in identifying the work; and
(II) such other information relating to the identity and ownership 


of musical works (and shares of such works) as the Register of Copy-
rights may prescribe by regulation.
(iv) Sound recording information.—Each musical work copy-


right owner with any musical work listed in the musical works data-
base shall engage in commercially reasonable efforts to deliver to the 
mechanical licensing collective, including for use in the musical works 
database, to the extent such information is not then available in the data-
base, information regarding the names of the sound recordings in which 
that copyright owner’s musical works (or shares thereof) are embodied, 
to the extent practicable.


(v) Accessibility of database.—The musical works database shall 
be made available to members of the public in a searchable, online for-
mat, free of charge. The mechanical licensing collective shall make such 
database available in a bulk, machine-readable format, through a widely 
available software application, to the following entities:


(I) Digital music providers operating under the authority of valid 
notices of license, free of charge.


(II) Significant nonblanket licensees in compliance with their ob-
ligations under paragraph (6), free of charge.


(III) Authorized vendors of the entities described in subclauses (I) 
and (II), free of charge.


(IV) The Register of Copyrights, free of charge (but the Register 
shall not treat such database or any information therein as a Govern-
ment record).


(V) Any other person or entity for a fee not to exceed the marginal 
cost to the mechanical licensing collective of providing the database 
to such person or entity.
(vi) Additional requirements.—The Register of Copyrights shall 


establish requirements by regulations to ensure the usability, interoper-
ability, and usage restrictions of the musical works database.
(F) Notices of license and nonblanket activity.—


(i) Notices of licenses.—The mechanical licensing collective 
shall receive, review, and confirm or reject notices of license from digi-
tal music providers, as provided in paragraph (2)(A). The collective shall 
maintain a current, publicly accessible list of blanket licenses that in-
cludes contact information for the licensees and the effective dates of 
such licenses.
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(ii) Notices of nonblanket activity.—The mechanical licens-
ing collective shall receive notices of nonblanket activity from significant 
nonblanket licensees, as provided in paragraph (6)(A). The collective 
shall maintain a current, publicly accessible list of notices of nonblan-
ket activity that includes contact information for significant nonblanket 
licensees and the dates of receipt of such notices.
(G) Collection and distribution of royalties.—


(i) In general.—Upon receiving reports of usage and payments 
of royalties from digital music providers for covered activities, the me-
chanical licensing collective shall—


(I) engage in efforts to—
(aa) identify the musical works embodied in sound recordings 


reflected in such reports, and the copyright owners of such musi-
cal works (and shares thereof);


(bb) confirm uses of musical works subject to voluntary licens-
es and individual download licenses, and the corresponding pro 
rata amounts to be deducted from royalties that would otherwise 
be due under the blanket license; and


(cc) confirm proper payment of royalties due;
(II) distribute royalties to copyright owners in accordance with 


the usage and other information contained in such reports, as well 
as the ownership and other information contained in the records of 
the collective; and


(III) deposit into an interest-bearing account, as provided in sub-
paragraph (H)(ii), royalties that cannot be distributed due to—


(aa) an inability to identify or locate a copyright owner of a 
musical work (or share thereof); or


(bb) a pending dispute before the dispute resolution committee 
of the mechanical licensing collective.


(ii) Other collection efforts.—Any royalties recovered by the 
mechanical licensing collective as a result of efforts to enforce rights 
or obligations under a blanket license, including through a bankruptcy 
proceeding or other legal action, shall be distributed to copyright own-
ers based on available usage information and in accordance with the 
procedures described in subclauses (I) and (II) of clause (i), on a pro rata 
basis in proportion to the overall percentage recovery of the total royal-
ties owed, with any pro rata share of royalties that cannot be distributed 
deposited in an interest-bearing account as provided in subparagraph 
(H)(ii).
(H) Holding of accrued royalties.—


(i) Holding period.—The mechanical licensing collective shall 
hold accrued royalties associated with particular musical works (and 
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shares of works) that remain unmatched for a period of not less than 3 
years after the date on which the funds were received by the mechani-
cal licensing collective, or not less than 3 years after the date on which 
the funds were accrued by a digital music provider that subsequently 
transferred such funds to the mechanical licensing collective pursuant 
to paragraph (10)(B), whichever period expires sooner.


(ii) Interest-bearing account.—Accrued royalties for un-
matched works (and shares thereof) shall be maintained by the mechani-
cal licensing collective in an interest-bearing account that earns monthly 
interest—


(I) at the Federal, short-term rate; and
(II) that accrues for the benefit of copyright owners entitled to 


payment of such accrued royalties.
(I) Musical works claiming process.—When a copyright owner 


of an unmatched work (or share of a work) has been identified and located 
in accordance with the procedures of the mechanical licensing collective, 
the collective shall—


(i) update the musical works database and the other records of the 
collective accordingly; and


(ii) provided that accrued royalties for the musical work (or share 
thereof) have not yet been included in a distribution pursuant to sub-
paragraph (J)(i), pay such accrued royalties and a proportionate amount 
of accrued interest associated with that work (or share thereof) to the 
copyright owner, accompanied by a cumulative statement of account 
reflecting usage of such work and accrued royalties based on informa-
tion provided by digital music providers to the mechanical licensing 
collective.
(J) Distribution of unclaimed accrued royalties.—


(i) Distribution procedures.—After the expiration of the pre-
scribed holding period for accrued royalties provided in subparagraph 
(H)(i), the mechanical licensing collective shall distribute such accrued 
royalties, along with a proportionate share of accrued interest, to copy-
right owners identified in the records of the collective, subject to the 
following requirements, and in accordance with the policies and proce-
dures established under clause (ii):


(I) The first such distribution shall occur on or after January 1 of 
the second full calendar year to commence after the license availabil-
ity date, with not less than 1 such distribution to take place during 
each calendar year thereafter.


(II) Copyright owners’ payment shares for unclaimed accrued roy-
alties for particular reporting periods shall be determined in a trans-
parent and equitable manner based on data indicating the relative 
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market shares of such copyright owners as reflected in reports of us-
age provided by digital music providers for covered activities for the 
periods in question, including, in addition to usage data provided to 
the mechanical licensing collective, usage data provided to copyright 
owners under voluntary licenses and individual download licenses for 
covered activities, to the extent such information is available to the 
mechanical licensing collective. In furtherance of the determination 
of equitable market shares under this subparagraph—


(aa) the mechanical licensing collective may require copyright 
owners seeking distributions of unclaimed accrued royalties to 
provide, or direct the provision of, information concerning the 
usage of musical works under voluntary licenses and individual 
download licenses for covered activities; and


(bb) the mechanical licensing collective shall take appropriate 
steps to safeguard the confidentiality and security of usage, finan-
cial, and other sensitive data used to compute market shares in 
accordance with the confidentiality provisions prescribed by the 
Register of Copyrights under paragraph (12)(C).


(ii) Establishment of distribution policies.—The unclaimed 
royalties oversight committee established under subparagraph (D)
(v) shall establish policies and procedures for the distribution of un-
claimed accrued royalties and accrued interest in accordance with this 
subparagraph, including the provision of usage data to copyright own-
ers to allocate payments and credits to songwriters pursuant to clause 
(iv), subject to the approval of the board of directors of the mechanical 
licensing collective.


(iii) Public notice of unclaimed accrued royalties.—The 
mechanical licensing collective shall—


(I) maintain a publicly accessible online facility with contact in-
formation for the collective that lists unmatched musical works (and 
shares of works), through which a copyright owner may assert an 
ownership claim with respect to such a work (and a share of such a 
work);


(II) engage in diligent, good-faith efforts to publicize, throughout 
the music industry—


(aa) the existence of the collective and the ability to claim 
unclaimed accrued royalties for unmatched musical works (and 
shares of such works) held by the collective;


(bb) the procedures by which copyright owners may identify 
themselves and provide contact, ownership, and other relevant 
information to the collective in order to receive payments of ac-
crued royalties;
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(cc) any transfer of accrued royalties for musical works under 
paragraph (10)(B), not later than 180 days after the date on which 
the transfer is received; and


(dd) any pending distribution of unclaimed accrued royal-
ties and accrued interest, not less than 90 days before the date on 
which the distribution is made; and
(III) as appropriate, participate in music industry conferences and 


events for the purpose of publicizing the matters described in sub-
clause (II).
(iv) Songwriter payments.—Copyright owners that receive a dis-


tribution of unclaimed accrued royalties and accrued interest shall pay 
or credit a portion to songwriters (or the authorized agents of songwrit-
ers) on whose behalf the copyright owners license or administer musical 
works for covered activities, in accordance with applicable contractual 
terms, but notwithstanding any agreement to the contrary—


(I) such payments and credits to songwriters shall be allocated in 
proportion to reported usage of individual musical works by digital 
music providers during the reporting periods covered by the distribu-
tion from the mechanical licensing collective; and


(II) in no case shall the payment or credit to an individual song-
writer be less than 50 percent of the payment received by the copy-
right owner attributable to usage of musical works (or shares of 
works) of that songwriter.


(K) Dispute resolution.—The dispute resolution committee estab-
lished under subparagraph (D)(vi) shall establish policies and procedures—


(i) for copyright owners to address in a timely and equitable manner 
disputes relating to ownership interests in musical works licensed under 
this section and allocation and distribution of royalties by the mechani-
cal licensing collective, subject to the approval of the board of directors 
of the mechanical licensing collective;


(ii) that shall include a mechanism to hold disputed funds in accor-
dance with the requirements described in subparagraph (H)(ii) pending 
resolution of the dispute; and


(iii) except as provided in paragraph (11)(D), that shall not affect any 
legal or equitable rights or remedies available to any copyright owner or 
songwriter concerning ownership of, and entitlement to royalties for, a 
musical work.
(L) Verification of payments by mechanical licensing col-


lective.—
(i) Verification process.—A copyright owner entitled to receive 


payments of royalties for covered activities from the mechanical licens-
ing collective may, individually or with other copyright owners, conduct 
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an audit of the mechanical licensing collective to verify the accuracy of 
royalty payments by the mechanical licensing collective to such copy-
right owner, as follows:


(I) A copyright owner may audit the mechanical licensing collec-
tive only once in a year for any or all of the 3 calendar years preceding 
the year in which the audit is commenced, and may not audit records 
for any calendar year more than once.


(II) The audit shall be conducted by a qualified auditor, who shall 
perform the audit during the ordinary course of business by examin-
ing the books, records, and data of the mechanical licensing collective, 
according to generally accepted auditing standards and subject to 
applicable confidentiality requirements prescribed by the Register of 
Copyrights under paragraph (12)(C).


(III) The mechanical licensing collective shall make such books, 
records, and data available to the qualified auditor and respond to 
reasonable requests for relevant information, and shall use commer-
cially reasonable efforts to facilitate access to relevant information 
maintained by third parties.


(IV) To commence the audit, any copyright owner shall file with 
the Copyright Office a notice of intent to conduct an audit of the 
mechanical licensing collective, identifying the period of time to be 
audited, and shall simultaneously deliver a copy of such notice to 
the mechanical licensing collective. The Register of Copyrights shall 
cause the notice of audit to be published in the Federal Register not 
later than 45 calendar days after the date on which the notice is re-
ceived.


(V) The qualified auditor shall determine the accuracy of royalty 
payments, including whether an underpayment or overpayment of 
royalties was made by the mechanical licensing collective to each 
auditing copyright owner, except that, before providing a final au-
dit report to any such copyright owner, the qualified auditor shall 
provide a tentative draft of the report to the mechanical licensing 
collective and allow the mechanical licensing collective a reasonable 
opportunity to respond to the findings, including by clarifying issues 
and correcting factual errors.


(VI) The auditing copyright owner or owners shall bear the cost 
of the audit. In case of an underpayment to any copyright owner, the 
mechanical licensing collective shall pay the amounts of any such 
underpayment to such auditing copyright owner, as appropriate. In 
case of an overpayment by the mechanical licensing collective, the 
mechanical licensing collective may debit the account of the audit-
ing copyright owner or owners for such overpaid amounts, or such 
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owner or owners shall refund overpaid amounts to the mechanical 
licensing collective, as appropriate.
(ii) Alternative verification procedures.—Nothing in this 


subparagraph shall preclude a copyright owner and the mechanical li-
censing collective from agreeing to audit procedures different from those 
described in this subparagraph, except that a notice of the audit shall 
be provided to and published by the Copyright Office as described in 
clause (i)(IV).
(M) Records of mechanical licensing collective.—


(i) Records maintenance.—The mechanical licensing collective 
shall ensure that all material records of the operations of the mechani-
cal licensing collective, including those relating to notices of license, the 
administration of the claims process of the mechanical licensing col-
lective, reports of usage, royalty payments, receipt and maintenance of 
accrued royalties, royalty distribution processes, and legal matters, are 
preserved and maintained in a secure and reliable manner, with appro-
priate commercially reasonable safeguards against unauthorized access, 
copying, and disclosure, and subject to the confidentiality requirements 
prescribed by the Register of Copyrights under paragraph (12)(C) for 
a period of not less than 7 years after the date of creation or receipt, 
whichever occurs later.


(ii) Records access.—The mechanical licensing collective shall 
provide prompt access to electronic and other records pertaining to the 
administration of a copyright owner’s musical works upon reasonable 
written request of the owner or the authorized representative of the 
owner.


(4) Terms and conditions of blanket license.—A blanket license is 
subject to, and conditioned upon, the following requirements:


(A) Royalty reporting and payments.—
(i) Monthly reports and payment.—A digital music provider 


shall report and pay royalties to the mechanical licensing collective un-
der the blanket license on a monthly basis in accordance with clause (ii) 
and subsection (c)(2)(I), except that the monthly reporting shall be due 
on the date that is 45 calendar days, rather than 20 calendar days, after 
the end of the monthly reporting period.


(ii) Data to be reported.—In reporting usage of musical works to 
the mechanical licensing collective, a digital music provider shall pro-
vide usage data for musical works used under the blanket license and 
usage data for musical works used in covered activities under voluntary 
licenses and individual download licenses. In the report of usage, the 
digital music provider shall—
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(I) with respect to each sound recording embodying a musical 
work—


(aa) provide identifying information for the sound recording, 
including sound recording name, featured artist, and, to the extent 
acquired by the digital music provider in connection with its use 
of sound recordings of musical works to engage in covered ac-
tivities, including pursuant to subparagraph (B), sound recording 
copyright owner, producer, international standard recording code, 
and other information commonly used in the industry to identify 
sound recordings and match them to the musical works the sound 
recordings embody;


(bb) to the extent acquired by the digital music provider in the 
metadata provided by sound recording copyright owners or other 
licensors of sound recordings in connection with the use of sound 
recordings of musical works to engage in covered activities, in-
cluding pursuant to subparagraph (B), provide information con-
cerning authorship and ownership of the applicable rights in the 
musical work embodied in the sound recording (including each 
songwriter, publisher name, and respective ownership share) and 
the international standard musical work code; and


(cc) provide the number of digital phonorecord deliveries of 
the sound recording, including limited downloads and interac-
tive streams;
(II) identify and provide contact information for all musical work 


copyright owners for works embodied in sound recordings as to 
which a voluntary license, rather than the blanket license, is in effect 
with respect to the uses being reported; and


(III) provide such other information as the Register of Copyrights 
shall require by regulation.
(iii) Format and maintenance of reports.—Reports of usage 


provided by digital music providers to the mechanical licensing collec-
tive shall be in a machine-readable format that is compatible with the 
information technology systems of the mechanical licensing collective 
and meets the requirements of regulations adopted by the Register of 
Copyrights. The Register shall also adopt regulations setting forth re-
quirements under which records of use shall be maintained and made 
available to the mechanical licensing collective by digital music provid-
ers engaged in covered activities under a blanket license.


(iv) Adoption of regulations.—The Register of Copyrights shall 
adopt regulations—


(I) setting forth requirements under which records of use shall be 
maintained and made available to the mechanical licensing collective 
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by digital music providers engaged in covered activities under a blan-
ket license; and


(II) regarding adjustments to reports of usage by digital music 
providers, including mechanisms to account for overpayment and 
underpayment of royalties in prior periods.


(B) Collection of sound recording information.—A digital 
music provider shall engage in good-faith, commercially reasonable efforts 
to obtain from sound recording copyright owners and other licensors of 
sound recordings made available through the service of such digital music 
provider information concerning—


(i) sound recording copyright owners, producers, international stan-
dard recording codes, and other information commonly used in the 
industry to identify sound recordings and match them to the musical 
works the sound recordings embody; and


(ii) the authorship and ownership of musical works, including song-
writers, publisher names, ownership shares, and international standard 
musical work codes.
(C) Payment of administrative assessment.—A digital music 


provider and any significant nonblanket licensee shall pay the administra-
tive assessment established under paragraph (7)(D) in accordance with this 
subsection and applicable regulations.


(D) Verification of payments by digital music providers.—
(i) Verification process.—The mechanical licensing collective 


may conduct an audit of a digital music provider operating under the 
blanket license to verify the accuracy of royalty payments by the digital 
music provider to the mechanical licensing collective as follows:


(I) The mechanical licensing collective may commence an audit 
of a digital music provider not more frequently than once in any 
3-calendar-year period to cover a verification period of not more than 
the 3 full calendar years preceding the date of commencement of 
the audit, and such audit may not audit records for any such 3-year 
verification period more than once.


(II) The audit shall be conducted by a qualified auditor, who shall 
perform the audit during the ordinary course of business by examin-
ing the books, records, and data of the digital music provider, accord-
ing to generally accepted auditing standards and subject to applicable 
confidentiality requirements prescribed by the Register of Copyrights 
under paragraph (12)(C).


(III) The digital music provider shall make such books, records, 
and data available to the qualified auditor and respond to reason-
able requests for relevant information, and shall use commercially 
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reasonable efforts to provide access to relevant information main-
tained with respect to a digital music provider by third parties.


(IV) To commence the audit, the mechanical licensing collective 
shall file with the Copyright Office a notice of intent to conduct an 
audit of the digital music provider, identifying the period of time to 
be audited, and shall simultaneously deliver a copy of such notice to 
the digital music provider. The Register of Copyrights shall cause the 
notice of audit to be published in the Federal Register not later than 
45 calendar days after the date on which notice is received.


(V) The qualified auditor shall determine the accuracy of royalty 
payments, including whether an underpayment or overpayment of 
royalties was made by the digital music provider to the mechanical li-
censing collective, except that, before providing a final audit report to 
the mechanical licensing collective, the qualified auditor shall provide 
a tentative draft of the report to the digital music provider and allow 
the digital music provider a reasonable opportunity to respond to the 
findings, including by clarifying issues and correcting factual errors.


(VI) The mechanical licensing collective shall pay the cost of the 
audit, unless the qualified auditor determines that there was an un-
derpayment by the digital music provider of not less than 10 percent, 
in which case the digital music provider shall bear the reasonable 
costs of the audit, in addition to paying the amount of any underpay-
ment to the mechanical licensing collective. In case of an overpay-
ment by the digital music provider, the mechanical licensing collec-
tive shall provide a credit to the account of the digital music provider.


(VII) A digital music provider may not assert section 507 or any 
other Federal or State statute of limitations, doctrine of laches or es-
toppel, or similar provision as a defense to a legal action arising from 
an audit under this subparagraph if such legal action is commenced 
not more than 6 years after the commencement of the audit that is 
the basis for such action.
(ii) Alternative verification procedures.—Nothing in this 


subparagraph shall preclude the mechanical licensing collective and a 
digital music provider from agreeing to audit procedures different from 
those described in this subparagraph, except that a notice of the audit 
shall be provided to and published by the Copyright Office as described 
in clause (i)(IV).
(E) Default under blanket license.—


(i) Conditions of default.—A digital music provider shall be in 
default under a blanket license if the digital music provider—


(I) fails to provide 1 or more monthly reports of usage to the me-
chanical licensing collective when due;
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(II) fails to make a monthly royalty or late fee payment to the me-
chanical licensing collective when due, in all or material part;


(III) provides 1 or more monthly reports of usage to the mechani-
cal licensing collective that, on the whole, is or are materially deficient 
as a result of inaccurate, missing, or unreadable data, where the cor-
rect data was available to the digital music provider and required to 
be reported under this section and applicable regulations;


(IV) fails to pay the administrative assessment as required under 
this subsection and applicable regulations; or


(V) after being provided written notice by the mechanical licens-
ing collective, refuses to comply with any other material term or con-
dition of the blanket license under this section for a period of not less 
than 60 calendar days.
(ii) Notice of default and termination.—In case of a default by 


a digital music provider, the mechanical licensing collective may proceed 
to terminate the blanket license of the digital music provider as follows:


(I) The mechanical licensing collective shall provide written notice 
to the digital music provider describing with reasonable particular-
ity the default and advising that unless such default is cured not later 
than 60 calendar days after the date of the notice, the blanket license 
will automatically terminate at the end of that period.


(II) If the digital music provider fails to remedy the default before 
the end of the 60-day period described in subclause (I), the license 
shall terminate without any further action on the part of the me-
chanical licensing collective. Such termination renders the making 
of all digital phonorecord deliveries of all musical works (and shares 
thereof) covered by the blanket license for which the royalty or ad-
ministrative assessment has not been paid actionable as acts of in-
fringement under section 501 and subject to the remedies provided 
by sections 502 through 506.
(iii) Notice to copyright owners.—The mechanical licensing 


collective shall provide written notice of any termination under this 
subparagraph to copyright owners of affected works.


(iv) Review by federal district court.—A digital music pro-
vider that believes a blanket license was improperly terminated by the 
mechanical licensing collective may seek review of such termination in 
an appropriate district court of the United States. The district court shall 
determine the matter de novo based on the record before the mechanical 
licensing collective and any additional supporting evidence presented 
by the parties.


(5) Digital licensee coordinator.—
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(A) In general.—The digital licensee coordinator shall be a single 
entity that—


(i) is a nonprofit, not owned by any other entity, that is created to 
carry out responsibilities under this subsection;


(ii) is endorsed by and enjoys substantial support from digital music 
providers and significant nonblanket licensees that together represent 
the greatest percentage of the licensee market for uses of musical works 
in covered activities, as measured over the preceding 3 calendar years;


(iii) is able to demonstrate that it has, or will have prior to the license 
availability date, the administrative capabilities to perform the required 
functions of the digital licensee coordinator under this subsection; and


(iv) has been designated by the Register of Copyrights, with the ap-
proval of the Librarian of Congress pursuant to section 702, in accor-
dance with subparagraph (B).
(B) Designation of digital licensee coordinator.—


(i) Initial designation.—The Register of Copyrights shall initially 
designate the digital licensee coordinator not later than 270 days after 
the enactment date, in accordance with the same procedure described 
for designation of the mechanical licensing collective in paragraph (3)
(B)(i).


(ii) Periodic review of designation.—Following the initial 
designation of the digital licensee coordinator, the Register of Copy-
rights shall, every 5 years, beginning with the fifth full calendar year to 
commence after the initial designation, determine whether the exist-
ing designation should be continued, or a different entity meeting the 
criteria described in clauses (i) through (iii) of subparagraph (A) should 
be designated, in accordance with the same procedure described for the 
mechanical licensing collective in paragraph (3)(B)(ii).


(iii) Inability to designate.—If the Register of Copyrights is un-
able to identify an entity that fulfills each of the qualifications described 
in clauses (i) through (iii) of subparagraph (A) to serve as the digital 
licensee coordinator, the Register may decline to designate a digital li-
censee coordinator. The determination of the Register not to designate 
a digital licensee coordinator shall not negate or otherwise affect any 
provision of this subsection except to the limited extent that a provision 
references the digital licensee coordinator. In such case, the reference to 
the digital licensee coordinator shall be without effect unless and until 
a new digital licensee coordinator is designated.
(C) Authorities and functions.—


(i) In general.—The digital licensee coordinator is authorized to 
perform the following functions, subject to more particular require-
ments as described in this subsection:
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(I) Establish a governance structure, criteria for membership, and 
any dues to be paid by its members.


(II) Engage in efforts to enforce notice and payment obligations 
with respect to the administrative assessment, including by receiving 
information from and coordinating with the mechanical licensing 
collective.


(III) Initiate and participate in proceedings before the Copyright 
Royalty Judges to establish the administrative assessment under this 
subsection.


(IV) Initiate and participate in proceedings before the Copyright 
Office with respect to activities under this subsection.


(V) Gather and provide documentation for use in proceedings 
before the Copyright Royalty Judges to set rates and terms under 
this section.


(VI) Maintain records of its activities.
(VII) Assist in publicizing the existence of the mechanical licensing 


collective and the ability of copyright owners to claim royalties for 
unmatched musical works (and shares of works) through the collec-
tive.


(VIII) Engage in such other activities as may be necessary or ap-
propriate to fulfill its responsibilities under this subsection.
(ii) Restriction on lobbying.—The digital licensee coordinator 


may not engage in government lobbying activities, but may engage in 
the activities described in subclauses (III), (IV), and (V) of clause (i).


(iii) Assistance with publicity for unclaimed royalties.—
The digital licensee coordinator shall make reasonable, good-faith efforts 
to assist the mechanical licensing collective in the efforts of the collective 
to locate and identify copyright owners of unmatched musical works 
(and shares of such works) by encouraging digital music providers to 
publicize the existence of the collective and the ability of copyright own-
ers to claim unclaimed accrued royalties, including by—


(I) posting contact information for the collective at reasonably 
prominent locations on digital music provider websites and applica-
tions; and


(II) conducting in-person outreach activities with songwriters.
(6) Requirements for significant nonblanket licensees.—


(A) In general.—
(i) Notice of activity.—Not later than 45 calendar days after the 


license availability date, or 45 calendar days after the end of the first 
full calendar month in which an entity initially qualifies as a significant 
nonblanket licensee, whichever occurs later, a significant nonblanket 
licensee shall submit a notice of nonblanket activity to the mechanical 
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licensing collective. The notice of nonblanket activity shall comply in 
form and substance with requirements that the Register of Copyrights 
shall establish by regulation, and a copy shall be made available to the 
digital licensee coordinator.


(ii) Reporting and payment obligations.—The notice of non-
blanket activity submitted to the mechanical licensing collective shall 
be accompanied by a report of usage that contains the information de-
scribed in paragraph (4)(A)(ii), as well as any payment of the adminis-
trative assessment required under this subsection and applicable regula-
tions. Thereafter, subject to clause (iii), a significant nonblanket licensee 
shall continue to provide monthly reports of usage, accompanied by any 
required payment of the administrative assessment, to the mechanical 
licensing collective. Such reports and payments shall be submitted not 
later than 45 calendar days after the end of the calendar month being 
reported.


(iii) Discontinuation of obligations.—An entity that has sub-
mitted a notice of nonblanket activity to the mechanical licensing col-
lective that has ceased to qualify as a significant nonblanket licensee may 
so notify the collective in writing. In such case, as of the calendar month 
in which such notice is provided, such entity shall no longer be required 
to provide reports of usage or pay the administrative assessment, but if 
such entity later qualifies as a significant nonblanket licensee, such entity 
shall again be required to comply with clauses (i) and (ii).
(B) Reporting by mechanical licensing collective to digital 


licensee coordinator.—
(i) Monthly reports of noncompliant licensees.—The me-


chanical licensing collective shall provide monthly reports to the digital 
licensee coordinator setting forth any significant nonblanket licensees 
of which the collective is aware that have failed to comply with subpara-
graph (A).


(ii) Treatment of confidential information.—The mechani-
cal licensing collective and digital licensee coordinator shall take appro-
priate steps to safeguard the confidentiality and security of financial and 
other sensitive data shared under this subparagraph, in accordance with 
the confidentiality requirements prescribed by the Register of Copy-
rights under paragraph (12)(C).
(C) Legal enforcement efforts.—


(i) Federal court action.—Should the mechanical licensing col-
lective or digital licensee coordinator become aware that a significant 
nonblanket licensee has failed to comply with subparagraph (A), either 
may commence an action in an appropriate district court of the United 
States for damages and injunctive relief. If the significant nonblanket 
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licensee is found liable, the court shall, absent a finding of excusable ne-
glect, award damages in an amount equal to three times the total amount 
of the unpaid administrative assessment and, notwithstanding anything 
to the contrary in section 505, reasonable attorney’s fees and costs, as 
well as such other relief as the court determines appropriate. In all other 
cases, the court shall award relief as appropriate. Any recovery of dam-
ages shall be payable to the mechanical licensing collective as an offset 
to the collective total costs.


(ii) Statute of limitations for enforcement action.—Any 
action described in this subparagraph shall be commenced within the 
time period described in section 507(b).


(iii) Other rights and remedies preserved.—The ability of the 
mechanical licensing collective or digital licensee coordinator to bring 
an action under this subparagraph shall in no way alter, limit or negate 
any other right or remedy that may be available to any party at law or 
in equity.


(7) Funding of mechanical licensing collective.—
(A) In general.—The collective total costs shall be funded by—


(i) an administrative assessment, as such assessment is established by 
the Copyright Royalty Judges pursuant to subparagraph (D) from time 
to time, to be paid by—


(I) digital music providers that are engaged, in all or in part, in 
covered activities pursuant to a blanket license; and


(II) significant nonblanket licensees; and
(ii) voluntary contributions from digital music providers and signifi-


cant nonblanket licensees as may be agreed with copyright owners.
(B) Voluntary contributions.—


(i) Agreements concerning contributions.—Except as pro-
vided in clause (ii), voluntary contributions by digital music providers 
and significant nonblanket licensees shall be determined by private ne-
gotiation and agreement, and the following conditions apply:


(I) The date and amount of each voluntary contribution to the 
mechanical licensing collective shall be documented in a writing 
signed by an authorized agent of the mechanical licensing collective 
and the contributing party.


(II) Such agreement shall be made available as required in pro-
ceedings before the Copyright Royalty Judges to establish or adjust 
the administrative assessment in accordance with applicable statu-
tory and regulatory provisions and rulings of the Copyright Royalty 
Judges.
(ii) Treatment of contributions.—Each voluntary contribution 


described in clause (i) shall be treated for purposes of an administrative 







§ 115


100 Copyright Law of the United States


Subject Matter and Scope of Copyright


assessment proceeding as an offset to the collective total costs that would 
otherwise be recovered through the administrative assessment. Any al-
location or reallocation of voluntary contributions between or among 
individual digital music providers or significant nonblanket licensees 
shall be a matter of private negotiation and agreement among such par-
ties and outside the scope of the administrative assessment proceeding.
(C) Interim application of accrued royalties.—In the event that 


the administrative assessment, together with any funding from voluntary 
contributions as provided in subparagraphs (A) and (B), is inadequate to 
cover current collective total costs, the collective, with approval of its board 
of directors, may apply unclaimed accrued royalties on an interim basis to 
defray such costs, subject to future reimbursement of such royalties from 
future collections of the assessment.


(D) Determination of administrative assessment.—
(i) Administrative assessment to cover collective total 


costs.—The administrative assessment shall be used solely and exclu-
sively to fund the collective total costs.


(ii) Separate proceeding before copyright royalty judges.—
The amount and terms of the administrative assessment shall be deter-
mined and established in a separate and independent proceeding before 
the Copyright Royalty Judges, according to the procedures described in 
clauses (iii) and (iv). The administrative assessment determined in such 
proceeding shall—


(I) be wholly independent of royalty rates and terms applicable to 
digital music providers, which shall not be taken into consideration 
in any manner in establishing the administrative assessment;


(II) be established by the Copyright Royalty Judges in an amount 
that is calculated to defray the reasonable collective total costs;


(III) be assessed based on usage of musical works by digital music 
providers and significant nonblanket licensees in covered activities 
under both compulsory and nonblanket licenses;


(IV) may be in the form of a percentage of royalties payable under 
this section for usage of musical works in covered activities (regard-
less of whether a different rate applies under a voluntary license), or 
any other usage-based metric reasonably calculated to equitably al-
locate the collective total costs across digital music providers and sig-
nificant nonblanket licensees engaged in covered activities, and shall 
include as a component a minimum fee for all digital music providers 
and significant nonblanket licensees; and


(V) take into consideration anticipated future collective total costs 
and collections of the administrative assessment, including, as ap-
plicable—
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(aa) any portion of past actual collective total costs of the me-
chanical licensing collective not funded by previous collections 
of the administrative assessment or voluntary contributions be-
cause such collections or contributions together were insufficient 
to fund such costs;


(bb) any past collections of the administrative assessment and 
voluntary contributions that exceeded past actual collective total 
costs, resulting in a surplus; and


(cc) the amount of any voluntary contributions by digital music 
providers or significant nonblanket licensees in relevant periods, 
described in subparagraphs (A) and (B) of paragraph (7).


(iii) Initial administrative assessment.—The procedure for 
establishing the initial administrative assessment shall be as follows:


(I) Not later than 270 days after the enactment date, the Copyright 
Royalty Judges shall commence a proceeding to establish the initial 
administrative assessment by publishing a notice in the Federal Reg-
ister seeking petitions to participate.


(II) The mechanical licensing collective and digital licensee coor-
dinator shall participate in the proceeding described in subclause (I), 
along with any interested copyright owners, digital music providers 
or significant nonblanket licensees that have notified the Copyright 
Royalty Judges of their desire to participate.


(III) The Copyright Royalty Judges shall establish a schedule for 
submission by the parties of information that may be relevant to 
establishing the administrative assessment, including actual and an-
ticipated collective total costs of the mechanical licensing collective, 
actual and anticipated collections from digital music providers and 
significant nonblanket licensees, and documentation of voluntary 
contributions, as well as a schedule for further proceedings, which 
shall include a hearing, as the Copyright Royalty Judges determine 
appropriate.


(IV) The initial administrative assessment shall be determined, and 
such determination shall be published in the Federal Register by the 
Copyright Royalty Judges, not later than 1 year after commencement 
of the proceeding described in this clause. The determination shall be 
supported by a written record. The initial administrative assessment 
shall be effective as of the license availability date, and shall continue 
in effect unless and until an adjusted administrative assessment is 
established pursuant to an adjustment proceeding under clause (iv).
(iv) Adjustment of administrative assessment.—The admin-


istrative assessment may be adjusted by the Copyright Royalty Judges 
periodically, in accordance with the following procedures:
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(I) Not earlier than 1 year after the most recent publication of 
a determination of the administrative assessment by the Copyright 
Royalty Judges, the mechanical licensing collective, the digital licensee 
coordinator, or one or more interested copyright owners, digital mu-
sic providers, or significant nonblanket licensees, may file a petition 
with the Copyright Royalty Judges in the month of May to commence 
a proceeding to adjust the administrative assessment.


(II) Notice of the commencement of such proceeding shall be 
published in the Federal Register in the month of June following the 
filing of any petition, with a schedule of requested information and 
additional proceedings, as described in clause (iii)(III). The mechani-
cal licensing collective and digital licensee coordinator shall partici-
pate in such proceeding, along with any interested copyright owners, 
digital music providers, or significant nonblanket licensees that have 
notified the Copyright Royalty Judges of their desire to participate.


(III) The determination of the adjusted administrative assessment, 
which shall be supported by a written record, shall be published in the 
Federal Register during June of the calendar year following the com-
mencement of the proceeding. The adjusted administrative assess-
ment shall take effect January 1 of the year following such publication.
(v) Adoption of voluntary agreements.—In lieu of reaching 


their own determination based on evaluation of relevant data, the Copy-
right Royalty Judges shall approve and adopt a negotiated agreement to 
establish the amount and terms of the administrative assessment that 
has been agreed to by the mechanical licensing collective and the digital 
licensee coordinator (or if none has been designated, interested digital 
music providers and significant nonblanket licensees representing more 
than half of the market for uses of musical works in covered activities), 
except that the Copyright Royalty Judges shall have the discretion to re-
ject any such agreement for good cause shown. An administrative assess-
ment adopted under this clause shall apply to all digital music providers 
and significant nonblanket licensees engaged in covered activities during 
the period the administrative assessment is in effect.


(vi) Continuing authority to amend.—The Copyright Royalty 
Judges shall retain continuing authority to amend a determination of 
an administrative assessment to correct technical or clerical errors, or 
modify the terms of implementation, for good cause, with any such 
amendment to be published in the Federal Register.


(vii) Appeal of administrative assessment.—The determina-
tion of an administrative assessment by the Copyright Royalty Judges 
shall be appealable, not later than 30 calendar days after publication in 
the Federal Register, to the Court of Appeals for the District of Columbia 
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Circuit by any party that fully participated in the proceeding. The ad-
ministrative assessment as established by the Copyright Royalty Judges 
shall remain in effect pending the final outcome of any such appeal, and 
the mechanical licensing collective, digital licensee coordinator, digital 
music providers, and significant nonblanket licensees shall implement 
appropriate financial or other measures not later than 90 days after any 
modification of the assessment to reflect and account for such outcome.


(viii) Regulations.—The Copyright Royalty Judges may adopt 
regulations to govern the conduct of proceedings under this paragraph.


(8) Establishment of rates and terms under blanket license.—
(A) Restrictions on ratesetting participation.—Neither the 


mechanical licensing collective nor the digital licensee coordinator shall 
be a party to a proceeding described in subsection (c)(1)(E), except that 
the mechanical licensing collective or the digital licensee coordinator may 
gather and provide financial and other information for the use of a party 
to such a proceeding and comply with requests for information as required 
under applicable statutory and regulatory provisions and rulings of the 
Copyright Royalty Judges.


(B) Application of late fees.—In any proceeding described in sub-
paragraph (A) in which the Copyright Royalty Judges establish a late fee 
for late payment of royalties for uses of musical works under this section, 
such fee shall apply to covered activities under blanket licenses, as follows:


(i) Late fees for past due royalty payments shall accrue from the due 
date for payment until payment is received by the mechanical licensing 
collective.


(ii) The availability of late fees shall in no way prevent a copyright 
owner or the mechanical licensing collective from asserting any other 
rights or remedies to which such copyright owner or the mechanical 
licensing collective may be entitled under this title.
(C) Interim rate agreements in general.—For any covered ac-


tivity for which no rate or terms have been established by the Copyright 
Royalty Judges, the mechanical licensing collective and any digital music 
provider may agree to an interim rate and terms for such activity under the 
blanket license, and any such rate and terms—


(i) shall be treated as nonprecedential and not cited or relied upon in 
any ratesetting proceeding before the Copyright Royalty Judges or any 
other tribunal; and


(ii) shall automatically expire upon the establishment of a rate and 
terms for such covered activity by the Copyright Royalty Judges, under 
subsection (c)(1)(E).
(D) Adjustments for interim rates.—The rate and terms estab-


lished by the Copyright Royalty Judges for a covered activity to which an 
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interim rate and terms have been agreed under subparagraph (C) shall su-
persede the interim rate and terms and apply retroactively to the inception 
of the activity under the blanket license. In such case, not later than 90 days 
after the effective date of the rate and terms established by the Copyright 
Royalty Judges—


(i) if the rate established by the Copyright Royalty Judges exceeds 
the interim rate, the digital music provider shall pay to the mechanical 
licensing collective the amount of any underpayment of royalties due; or


(ii) if the interim rate exceeds the rate established by the Copyright 
Royalty Judges, the mechanical licensing collective shall credit the ac-
count of the digital music provider for the amount of any overpayment 
of royalties due.


(9) Transition to blanket licenses.—
(A) Substitution of blanket license.—On the license availability 


date, a blanket license shall, without any interruption in license authority 
enjoyed by such digital music provider, be automatically substituted for and 
supersede any existing compulsory license previously obtained under this 
section by the digital music provider from a copyright owner to engage in 
1 or more covered activities with respect to a musical work, except that such 
substitution shall not apply to any authority obtained from a record com-
pany pursuant to a compulsory license to make and distribute permanent 
downloads unless and until such record company terminates such authority 
in writing to take effect at the end of a monthly reporting period, with a 
copy to the mechanical licensing collective.


(B) Expiration of existing licenses.—Except to the extent pro-
vided in subparagraph (A), on and after the license availability date, licenses 
other than individual download licenses obtained under this section for 
covered activities prior to the license availability date shall no longer con-
tinue in effect.


(C) Treatment of voluntary licenses.—A voluntary license for 
a covered activity in effect on the license availability date will remain in 
effect unless and until the voluntary license expires according to the terms 
of the voluntary license, or the parties agree to amend or terminate the 
voluntary license. In a case where a voluntary license for a covered activity 
entered into before the license availability date incorporates the terms of 
this section by reference, the terms so incorporated (but not the rates) shall 
be those in effect immediately prior to the license availability date, and 
those terms shall continue to apply unless and until such voluntary license 
is terminated or amended, or the parties enter into a new voluntary license.


(D) Further acceptance of notices for covered activities by 
copyright office.—On and after the enactment date—
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(i) the Copyright Office shall no longer accept notices of intention 
with respect to covered activities; and


(ii) notices of intention filed before the enactment date will no longer 
be effective or provide license authority with respect to covered activities, 
except that, before the license availability date, there shall be no liability 
under section 501 for the reproduction or distribution of a musical work 
(or share thereof) in covered activities if a valid notice of intention was 
filed for such work (or share) before the enactment date.


(10) Prior unlicensed uses.—
(A) Limitation on liability in general.—A copyright owner that 


commences an action under section 501 on or after January 1, 2018, against a 
digital music provider for the infringement of the exclusive rights provided 
by paragraph (1) or (3) of section 106 arising from the unauthorized repro-
duction or distribution of a musical work by such digital music provider in 
the course of engaging in covered activities prior to the license availability 
date, shall, as the copyright owner’s sole and exclusive remedy against the 
digital music provider, be eligible to recover the royalty prescribed under 
subsection (c)(1)(C) and chapter 8, from the digital music provider, pro-
vided that such digital music provider can demonstrate compliance with 
the requirements of subparagraph (B), as applicable. In all other cases the 
limitation on liability under this subparagraph shall not apply.


(B) Requirements for limitation on liability.—The following 
requirements shall apply on the enactment date and through the end of 
the period that expires 90 days after the license availability date to digital 
music providers seeking to avail themselves of the limitation on liability 
described in subparagraph (A):


(i) Not later than 30 calendar days after first making a particular 
sound recording of a musical work available through its service via 
one or more covered activities, or 30 calendar days after the enactment 
date, whichever occurs later, a digital music provider shall engage in 
good-faith, commercially reasonable efforts to identify and locate each 
copyright owner of such musical work (or share thereof). Such required 
matching efforts shall include the following:


(I) Good-faith, commercially reasonable efforts to obtain from the 
owner of the corresponding sound recording made available through 
the digital music provider’s service the following information:


(aa) Sound recording name, featured artist, sound recording 
copyright owner, producer, international standard recording code, 
and other information commonly used in the industry to iden-
tify sound recordings and match them to the musical works they 
embody.
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(bb) Any available musical work ownership information, in-
cluding each songwriter and publisher name, percentage owner-
ship share, and international standard musical work code.
(II) Employment of 1 or more bulk electronic matching processes 


that are available to the digital music provider through a third-party 
vendor on commercially reasonable terms, except that a digital music 
provider may rely on its own bulk electronic matching process if that 
process has capabilities comparable to or better than those available 
from a third-party vendor on commercially reasonable terms.
(ii) The required matching efforts shall be repeated by the digital 


music provider not less than once per month for so long as the copyright 
owner remains unidentified or has not been located.


(iii) If the required matching efforts are successful in identifying 
and locating a copyright owner of a musical work (or share thereof) 
by the end of the calendar month in which the digital music provider 
first makes use of the work, the digital music provider shall provide 
statements of account and pay royalties to such copyright owner in ac-
cordance with this section and applicable regulations.


(iv) If the copyright owner is not identified or located by the end of 
the calendar month in which the digital music provider first makes use 
of the work, the digital music provider shall accrue and hold royalties 
calculated under the applicable statutory rate in accordance with usage 
of the work, from initial use of the work until the accrued royalties can 
be paid to the copyright owner or are required to be transferred to the 
mechanical licensing collective, as follows:


(I) Accrued royalties shall be maintained by the digital music pro-
vider in accordance with generally accepted accounting principles.


(II) If a copyright owner of an unmatched musical work (or share 
thereof) is identified and located by or to the digital music provider 
before the license availability date, the digital music provider shall—


(aa) not later than 45 calendar days after the end of the calen-
dar month during which the copyright owner was identified and 
located, pay the copyright owner all accrued royalties, such pay-
ment to be accompanied by a cumulative statement of account 
that includes all of the information that would have been pro-
vided to the copyright owner had the digital music provider been 
providing monthly statements of account to the copyright owner 
from initial use of the work in accordance with this section and 
applicable regulations, including the requisite certification under 
subsection (c)(2)(I);


(bb) beginning with the accounting period following the cal-
endar month in which the copyright owner was identified and 
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located, and for all other accounting periods prior to the license 
availability date, provide monthly statements of account and pay 
royalties to the copyright owner as required under this section and 
applicable regulations; and


(cc) beginning with the monthly royalty reporting period com-
mencing on the license availability date, report usage and pay roy-
alties for such musical work (or share thereof) for such reporting 
period and reporting periods thereafter to the mechanical licens-
ing collective, as required under this subsection and applicable 
regulations.
(III) If a copyright owner of an unmatched musical work (or share 


thereof) is not identified and located by the license availability date, 
the digital music provider shall—


(aa) not later than 45 calendar days after the license availability 
date, transfer all accrued royalties to the mechanical licensing col-
lective, such payment to be accompanied by a cumulative state-
ment of account that includes all of the information that would 
have been provided to the copyright owner had the digital mu-
sic provider been serving monthly statements of account on the 
copyright owner from initial use of the work in accordance with 
this section and applicable regulations, including the requisite 
certification under subsection (c)(2)(I), and accompanied by an 
additional certification by a duly authorized officer of the digital 
music provider that the digital music provider has fulfilled the 
requirements of clauses (i) and (ii) of subparagraph (B) but has not 
been successful in locating or identifying the copyright owner; and


(bb) beginning with the monthly royalty reporting period com-
mencing on the license availability date, report usage and pay roy-
alties for such musical work (or share thereof) for such period and 
reporting periods thereafter to the mechanical licensing collective, 
as required under this subsection and applicable regulations.


(v) A digital music provider that complies with the requirements of 
this subparagraph with respect to unmatched musical works (or shares 
of works) shall not be liable for or accrue late fees for late payments of 
royalties for such works until such time as the digital music provider is 
required to begin paying monthly royalties to the copyright owner or 
the mechanical licensing collective, as applicable.
(C) Adjusted statute of limitations.—Notwithstanding anything 


to the contrary in section 507(b), with respect to any claim of infringement 
of the exclusive rights provided by paragraphs (1) and (3) of section 106 
against a digital music provider arising from the unauthorized reproduc-
tion or distribution of a musical work by such digital music provider in the 
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course of engaging in covered activities that accrued not more than 3 years 
prior to the license availability date, such action may be commenced not 
later than the later of—


(i) 3 years after the date on which the claim accrued; or
(ii) 2 years after the license availability date.


(D) Other rights and remedies preserved.—Except as expressly 
provided in this paragraph, nothing in this paragraph shall be construed to 
alter, limit, or negate any right or remedy of a copyright owner with respect 
to unauthorized use of a musical work.
(11) Legal protections for licensing activities.—


(A) Exemption for compulsory license activities.—The anti-
trust exemption described in subsection (c)(1)(D) shall apply to negotia-
tions and agreements between and among copyright owners and persons 
entitled to obtain a compulsory license for covered activities, and common 
agents acting on behalf of such copyright owners or persons, including with 
respect to the administrative assessment established under this subsection.


(B) Limitation on common agent exemption.—Notwithstanding 
the antitrust exemption provided in subsection (c)(1)(D) and subparagraph 
(A) of this paragraph (except for the administrative assessment referenced 
in such subparagraph (A) and except as provided in paragraph (8)(C)), nei-
ther the mechanical licensing collective nor the digital licensee coordinator 
shall serve as a common agent with respect to the establishment of royalty 
rates or terms under this section.


(C) Antitrust exemption for administrative activities.—Not-
withstanding any provision of the antitrust laws, copyright owners and 
persons entitled to obtain a compulsory license under this section may des-
ignate the mechanical licensing collective to administer voluntary licenses 
for the reproduction or distribution of musical works in covered activities 
on behalf of such copyright owners and persons, subject to the following 
conditions:


(i) Each copyright owner shall establish the royalty rates and material 
terms of any such voluntary license individually and not in agreement, 
combination, or concert with any other copyright owner.


(ii) Each person entitled to obtain a compulsory license under this 
section shall establish the royalty rates and material terms of any such 
voluntary license individually and not in agreement, combination, or 
concert with any other digital music provider.


(iii) The mechanical licensing collective shall maintain the confidenti-
ality of the voluntary licenses in accordance with the confidentiality pro-
visions prescribed by the Register of Copyrights under paragraph (12)(C).
(D) Liability for good-faith activities.—The mechanical licens-


ing collective shall not be liable to any person or entity based on a claim 
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arising from its good-faith administration of policies and procedures ad-
opted and implemented to carry out the responsibilities described in sub-
paragraphs (J) and (K) of paragraph (3), except to the extent of correcting 
an underpayment or overpayment of royalties as provided in paragraph 
(3)(L)(i)(VI), but the collective may participate in a legal proceeding as a 
stakeholder party if the collective is holding funds that are the subject of a 
dispute between copyright owners. For purposes of this subparagraph, the 
term “good-faith administration” means administration in a manner that 
is not grossly negligent.


(E) Preemption of state property laws.—The holding and distri-
bution of funds by the mechanical licensing collective in accordance with 
this subsection shall supersede and preempt any State law (including com-
mon law) concerning escheatment or abandoned property, or any analo-
gous provision, that might otherwise apply.


(F) Rule of construction.—Except as expressly provided in this 
subsection, nothing in this subsection shall negate or limit the ability of 
any person to pursue an action in Federal court against the mechanical 
licensing collective or any other person based upon a claim arising under 
this title or other applicable law.
(12) Regulations.—


(A) Adoption by register of copyrights and copyright roy-
alty judges.—The Register of Copyrights may conduct such proceedings 
and adopt such regulations as may be necessary or appropriate to effectuate 
the provisions of this subsection, except for regulations concerning pro-
ceedings before the Copyright Royalty Judges to establish the administra-
tive assessment, which shall be adopted by the Copyright Royalty Judges.


(B) Judicial review of regulations.—Except as provided in para-
graph (7)(D)(vii), regulations adopted under this subsection shall be subject 
to judicial review pursuant to chapter 7 of title 5.


(C) Protection of confidential information.—The Register of 
Copyrights shall adopt regulations to provide for the appropriate proce-
dures to ensure that confidential, private, proprietary, or privileged infor-
mation contained in the records of the mechanical licensing collective and 
digital licensee coordinator is not improperly disclosed or used, including 
through any disclosure or use by the board of directors or personnel of 
either entity, and specifically including the unclaimed royalties oversight 
committee and the dispute resolution committee of the mechanical licens-
ing collective.
(13) Savings clauses.—


(A) Limitation on activities and rights covered.—This subsec-
tion applies solely to uses of musical works subject to licensing under this 
section. The blanket license shall not be construed to extend or apply to 
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activities other than covered activities or to rights other than the exclusive 
rights of reproduction and distribution licensed under this section, or serve 
or act as the basis to extend or expand the compulsory license under this 
section to activities and rights not covered by this section on the day before 
the enactment date.


(B) Rights of public performance not affected.—The rights, 
protections, and immunities granted under this subsection, the data con-
cerning musical works collected and made available under this subsection, 
and the definitions under subsection (e) shall not extend to, limit, or oth-
erwise affect any right of public performance in a musical work.


(e) Definitions.—As used in this section:
(1) Accrued interest.—The term “accrued interest” means interest ac-


crued on accrued royalties, as described in subsection (d)(3)(H)(ii).
(2) Accrued royalties.—The term “accrued royalties” means royalties 


accrued for the reproduction or distribution of a musical work (or share there-
of) in a covered activity, calculated in accordance with the applicable royalty 
rate under this section.


(3) Administrative assessment.—The term “administrative assess-
ment” means the fee established pursuant to subsection (d)(7)(D).


(4) Audit.—The term “audit” means a royalty compliance examination to 
verify the accuracy of royalty payments, or the conduct of such an examina-
tion, as applicable.


(5) Blanket license.—The term “blanket license” means a compulsory 
license described in subsection (d)(1)(A) to engage in covered activities.


(6) Collective total costs.—The term “collective total costs”—
(A) means the total costs of establishing, maintaining, and operating the 


mechanical licensing collective to fulfill its statutory functions, including—
(i) startup costs;
(ii) financing, legal, audit, and insurance costs;
(iii) investments in information technology, infrastructure, and other 


long-term resources;
(iv) outside vendor costs;
(v) costs of licensing, royalty administration, and enforcement of 


rights;
(vi) costs of bad debt; and
(vii) costs of automated and manual efforts to identify and locate 


copyright owners of musical works (and shares of such musical works) 
and match sound recordings to the musical works the sound recordings 
embody; and
(B) does not include any added costs incurred by the mechanical licens-


ing collective to provide services under voluntary licenses.
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(7) Covered activity.—The term “covered activity” means the activ-
ity of making a digital phonorecord delivery of a musical work, including in 
the form of a permanent download, limited download, or interactive stream, 
where such activity qualifies for a compulsory license under this section.


(8) Digital music provider.—The term “digital music provider” means 
a person (or persons operating under the authority of that person) that, with 
respect to a service engaged in covered activities—


(A) has a direct contractual, subscription, or other economic relation-
ship with end users of the service, or, if no such relationship with end users 
exists, exercises direct control over the provision of the service to end users;


(B) is able to fully report on any revenues and consideration generated 
by the service; and


(C) is able to fully report on usage of sound recordings of musical works 
by the service (or procure such reporting).
(9) Digital licensee coordinator.—The term “digital licensee coordi-


nator” means the entity most recently designated pursuant to subsection (d)(5).
(10) Digital phonorecord delivery.—The term “digital phonorecord 


delivery” means each individual delivery of a phonorecord by digital transmis-
sion of a sound recording that results in a specifically identifiable reproduction 
by or for any transmission recipient of a phonorecord of that sound recording, 
regardless of whether the digital transmission is also a public performance of 
the sound recording or any musical work embodied therein, and includes a 
permanent download, a limited download, or an interactive stream. A digital 
phonorecord delivery does not result from a real-time, noninteractive sub-
scription transmission of a sound recording where no reproduction of the 
sound recording or the musical work embodied therein is made from the in-
ception of the transmission through to its receipt by the transmission recipient 
in order to make the sound recording audible. A digital phonorecord delivery 
does not include the digital transmission of sounds accompanying a motion 
picture or other audiovisual work as defined in section 101.


(11) Enactment date.—The term “enactment date” means the date of the 
enactment of the Musical Works Modernization Act.


(12) Individual download license.—The term “individual download 
license” means a compulsory license obtained by a record company to make 
and distribute, or authorize the making and distribution of, permanent down-
loads embodying a specific individual musical work.


(13) Interactive stream.—The term “interactive stream” means a digital 
transmission of a sound recording of a musical work in the form of a stream, 
where the performance of the sound recording by means of such transmission 
is not exempt under section 114(d)(1) and does not in itself, or as a result of a 
program in which it is included, qualify for statutory licensing under section 
114(d)(2). An interactive stream is a digital phonorecord delivery.







§ 115


112 Copyright Law of the United States


Subject Matter and Scope of Copyright


(14) Interested.—The term “interested”, as applied to a party seeking to 
participate in a proceeding under subsection (d)(7)(D), is a party as to which 
the Copyright Royalty Judges have not determined that the party lacks a sig-
nificant interest in such proceeding.


(15) License availability date.—The term “license availability date” 
means January 1 following the expiration of the 2-year period beginning on 
the enactment date.


(16) Limited download.—The term “limited download” means a digital 
transmission of a sound recording of a musical work in the form of a down-
load, where such sound recording is accessible for listening only for a limited 
amount of time or specified number of times.


(17) Matched.—The term “matched”, as applied to a musical work (or 
share thereof), means that the copyright owner of such work (or share thereof) 
has been identified and located.


(18) Mechanical licensing collective.—The term “mechanical li-
censing collective” means the entity most recently designated as such by the 
Register of Copyrights under subsection (d)(3).


(19) Mechanical licensing collective budget.—The term “mechan-
ical licensing collective budget” means a statement of the financial position of 
the mechanical licensing collective for a fiscal year or quarter thereof based on 
estimates of expenditures during the period and proposals for financing those 
expenditures, including a calculation of the collective total costs.


(20) Musical works database.—The term “musical works database” 
means the database described in subsection (d)(3)(E).


(21) Nonprofit.—The term “nonprofit” means a nonprofit created or or-
ganized in a State.


(22) Notice of license.—The term “notice of license” means a notice 
from a digital music provider provided under subsection (d)(2)(A) for pur-
poses of obtaining a blanket license.


(23) Notice of nonblanket activity.—The term “notice of nonblan-
ket activity” means a notice from a significant nonblanket licensee provided 
under subsection (d)(6)(A) for purposes of notifying the mechanical licensing 
collective that the licensee has been engaging in covered activities.


(24) Permanent download.—The term “permanent download” means 
a digital transmission of a sound recording of a musical work in the form of 
a download, where such sound recording is accessible for listening without 
restriction as to the amount of time or number of times it may be accessed.


(25) Qualified auditor.—The term “qualified auditor” means an in-
dependent, certified public accountant with experience performing music 
royalty audits.


(26) Record company.—The term “record company” means an entity 
that invests in, produces, and markets sound recordings of musical works, and 
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distributes such sound recordings for remuneration through multiple sales 
channels, including a corporate affiliate of such an entity engaged in distribu-
tion of sound recordings.


(27) Report of usage.—The term “report of usage” means a report re-
flecting an entity’s usage of musical works in covered activities described in 
subsection (d)(4)(A).


(28) Required matching efforts.—The term “required matching ef-
forts” means efforts to identify and locate copyright owners of musical works 
as described in subsection (d)(10)(B)(i).


(29) Service.—The term “service”, as used in relation to covered activities, 
means any site, facility, or offering by or through which sound recordings of 
musical works are digitally transmitted to members of the public.


(30) Share.—The term “share”, as applied to a musical work, means a frac-
tional ownership interest in such work.


(31) Significant nonblanket licensee.—The term “significant non-
blanket licensee”—


(A) means an entity, including a group of entities under common own-
ership or control that, acting under the authority of one or more voluntary 
licenses or individual download licenses, offers a service engaged in covered 
activities, and such entity or group of entities—


(i) is not currently operating under a blanket license and is not ob-
ligated to provide reports of usage reflecting covered activities under 
subsection (d)(4)(A);


(ii) has a direct contractual, subscription, or other economic relation-
ship with end users of the service or, if no such relationship with end 
users exists, exercises direct control over the provision of the service to 
end users; and


(iii) either—
(I) on any day in a calendar month, makes more than 5,000 differ-


ent sound recordings of musical works available through such service; 
or


(II) derives revenue or other consideration in connection with 
such covered activities greater than $50,000 in a calendar month, or 
total revenue or other consideration greater than $500,000 during 
the preceding 12 calendar months; and


(B) does not include—
(i) an entity whose covered activity consists solely of free-to-the-user 


streams of segments of sound recordings of musical works that do not 
exceed 90 seconds in length, are offered only to facilitate a licensed use 
of musical works that is not a covered activity, and have no revenue 
directly attributable to such streams constituting the covered activity; or


(ii) a ‘public broadcasting entity’ as defined in section 118(f).
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(32) Songwriter.—The term “songwriter” means the author of all or part 
of a musical work, including a composer or lyricist.


(33) State.—The term “State” means each State of the United States, the 
District of Columbia, and each territory or possession of the United States.


(34) Unclaimed accrued royalties.—The term “unclaimed accrued 
royalties” means accrued royalties eligible for distribution under subsection 
(d)(3)(J).


(35) Unmatched.—The term “unmatched”, as applied to a musical work 
(or share thereof), means that the copyright owner of such work (or share 
thereof) has not been identified or located.


(36) Voluntary license.—The term “voluntary license” means a license 
for use of a musical work (or share thereof) other than a compulsory license 
obtained under this section.


§ 116 · Negotiated licenses for public performances by means of 
coin-operated phonorecord players54


(a) Applicability of Section.—This section applies to any nondramatic 
musical work embodied in a phonorecord.


(b) Negotiated Licenses.—
(1) Authority for negotiations.—Any owners of copyright in works 


to which this section applies and any operators of coin-operated phonorecord 
players may negotiate and agree upon the terms and rates of royalty payments 
for the performance of such works and the proportionate division of fees paid 
among copyright owners, and may designate common agents to negotiate, 
agree to, pay, or receive such royalty payments.


(2) Chapter 8 proceeding.—Parties not subject to such a negotiation 
may have the terms and rates and the division of fees described in paragraph 
(1) determined in a proceeding in accordance with the provisions of chapter 8.
(c) License Agreements Superior to Determinations by Copyright 


Royalty Judges.—License agreements between one or more copyright owners 
and one or more operators of coin-operated phonorecord players, which are 
negotiated in accordance with subsection (b), shall be given effect in lieu of any 
otherwise applicable determination by the Copyright Royalty Judges.


(d) Definitions.—As used in this section, the following terms mean the 
following:


(1) A “coin-operated phonorecord player” is a machine or device that—
(A) is employed solely for the performance of nondramatic musical 


works by means of phonorecords upon being activated by the insertion of 
coins, currency, tokens, or other monetary units or their equivalent;
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Okeechobee Waterway, mile 28.2, at 
Indiantown, Florida. The bridge owner 
requested to start the three hour 
advance notice for an opening earlier 
each evening and end it one hour later 
each morning. This deviation will test a 
change to the drawbridge operation 
schedule to determine whether a 
permanent change to the schedule is 
needed. The Coast Guard is seeking 
comments from the public regarding 
these proposed changes. 
DATES: This deviation is effective 
without actual notice from March 5, 
2021 through 11:59 p.m. on August 27, 
2021. For the purposes of enforcement, 
actual notice will be used from 1 a.m. 
on March 1, 2021 until March 5, 2021. 


Comments and related material must 
reach the Coast Guard on or before April 
29, 2021. 
ADDRESSES: You may submit comments 
identified by docket number USCG– 
2021–0099 using Federal eRulemaking 
Portal at https://www.regulations.gov. 


See the ‘‘Public Participation and 
Request for Comments’’ portion of the 
SUPPLEMENTARY INFORMATION section 
below for instructions on submitting 
comments. 


FOR FURTHER INFORMATION CONTACT: If 
you have questions on this test 
deviation, call or email L.T. Samuel 
Rodriguez-Gonzalez, U.S. Coast Guard, 
Sector Miami Waterways Management 
Division; telephone 305–535–4307, 
email Samuel.Rodriguez-Gonzalez@
uscg.mil. 


SUPPLEMENTARY INFORMATION: 


I. Background, Purpose, and Legal 
Basis 


The Seaboard System Railroad Bridge 
across the Okeechobee Waterway, mile 
28.2, at Indiantown, Florida is a swing 
bridge with a seven foot vertical 
clearance at mean high water in the 
closed position. The normal operating 
schedule for the bridge is set forth in 33 
CFR 117.317(e). Navigation on the 
waterway is commercial and 
recreational. 


The bridge owner, CSX 
Transportation, requested that vessels 
provide a three hour advance 
notification for a bridge opening during 
the evening and overnight hours. The 
three hour advance notification would 
align with the operating schedule of the 
U.S. Army Corps of Engineers (USACE) 
Locks along this portion of the 
Okeechobee Waterway. After reviewing 
the draw tender logs, the Coast Guard 
determined that allowing the bridge to 
change the start and end times for the 
advance notice may meet the reasonable 
needs of navigation. 


Under this test deviation, the draw 
shall open on signal, except that from 7 
p.m. to 7 a.m. the draw shall open if at 
least a three hour advance notice is 
given. Advance openings can be 
arranged by contacting CSX 
Transportation at 1–850–209–9528. 


The Coast Guard will also inform the 
users of the waterways through our 
Local and Broadcast Notices to Mariners 
of the change in operating schedule for 
the bridge so that vessel operators can 
arrange their transits to minimize any 
impact caused by the temporary 
deviation. 


In accordance with 33 CFR 117.35(e), 
the drawbridge must return to its regular 
operating schedule immediately at the 
end of the effective period of this 
temporary deviation. This deviation 
from the operating regulations is 
authorized under 33 CFR 117.35. 


II. Public Participation and Request for 
Comments 


We view public participation as 
essential to effective rulemaking, and 
will consider all comments and material 
received during the comment period. 
Your comment can help shape the 
outcome of this rulemaking. If you 
submit a comment, please include the 
docket number for this rulemaking, 
indicate the specific section of this 
document to which each comment 
applies, and provide a reason for each 
suggestion or recommendation. 


We encourage you to submit 
comments through the Federal 
eRulemaking Portal at https://
www.regulations.gov. If your material 
cannot be submitted using https://
www.regulations.gov, contact the person 
in the FOR FURTHER INFORMATION 
CONTACT section of this document for 
alternate instructions. 


We accept anonymous comments. All 
comments received will be posted 
without change to https://
www.regulations.gov and will include 
any personal information you have 
provided. For more about privacy and 
submissions in response to this 
document, see DHS’s eRulemaking 
System of Records notice (85 FR 14226, 
March 11, 2020). 


Documents mentioned in this test 
deviation as being available in this 
docket and all public comments, will be 
in our online docket at https://
www.regulations.gov and can be viewed 
by following that website’s instructions. 
Additionally, if you go to the online 
docket and sign up for email alerts, you 
will be notified when comments are 
posted or a final rule is published. 


Dated: February 25, 2021. 
Randall D. Overton, 
Director, Bridge Administration, Seventh 
Coast Guard District. 
[FR Doc. 2021–04552 Filed 3–4–21; 8:45 am] 


BILLING CODE 9110–04–P 


LIBRARY OF CONGRESS 


U.S. Copyright Office 


37 CFR Part 210 


[Docket No. 2020–5] 


Music Modernization Act Notices of 
License, Notices of Nonblanket 
Activity, Data Collection and Delivery 
Efforts, and Reports of Usage and 
Payment 


AGENCY: U.S. Copyright Office, Library 
of Congress. 
ACTION: Supplemental interim rule. 


SUMMARY: The U.S. Copyright Office is 
amending its regulations governing 
certain reporting requirements of digital 
music providers and significant 
nonblanket licensees pursuant to title I 
of the Orrin G. Hatch-Bob Goodlatte 
Music Modernization Act. This 
amendment adjusts provisions 
concerning the reporting of information 
about permanent download pass- 
through licenses in light of recent 
requests for accommodations to avoid 
potential market disruption. 
DATES: Effective April 5, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Regan A. Smith, General Counsel and 
Associate Register of Copyrights, by 
email at regans@copyright.gov, Jason E. 
Sloan, Assistant General Counsel, by 
email at jslo@copyright.gov, or 
Cassandra G. Sciortino, Attorney- 
Advisor, by email at csciortino@
copyright.gov. Each can be contacted by 
telephone at (202) 707–8350. 
SUPPLEMENTARY INFORMATION: 


I. Background 


On October 11, 2018, the President 
signed into law the Orrin G. Hatch-Bob 
Goodlatte Music Modernization Act 
(‘‘MMA’’) which, among other things, 
substantially modifies the compulsory 
‘‘mechanical’’ license for making and 
distributing phonorecords of 
nondramatic musical works under 17 
U.S.C. 115.1 It does so by switching 
from a song-by-song licensing system to 
a blanket licensing regime that became 
available on January 1, 2021 (the 
‘‘license availability date’’), 
administered by a mechanical licensing 
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2 As permitted under the MMA, the Office 
designated a digital licensee coordinator (‘‘DLC’’) to 
represent licensees in proceedings before the 
Copyright Royalty Judges (‘‘CRJs’’) and the Office, 
to serve as a non-voting member of the MLC, and 
to carry out other functions. 17 U.S.C. 115(d)(5)(B); 
84 FR 32274 (July 8, 2019); see also 17 U.S.C. 
115(d)(3)(D)(i)(IV), (d)(5)(C). 


3 85 FR 58114 (Sept. 17, 2020). 
4 37 CFR 210.24(b)(8), 210.25(b)(6), 210.27(c)(5), 


210.28(c)(5). 
5 84 FR 49966 (Sept. 24, 2019). 
6 85 FR 22518 (Apr. 22, 2020). 
7 Guidelines for ex parte communications, along 


with records of such communications, including 
those referenced herein, are available at https://
www.copyright.gov/rulemaking/mma- 
implementation/ex-parte-communications.html. All 
rulemaking activity, including public comments, as 
well as educational material regarding the Music 
Modernization Act, can currently be accessed via 
navigation from https://www.copyright.gov/music- 
modernization/. 


8 See DLC Ex Parte Letter at 4–7 (Nov. 10, 2020). 
9 Id. at 4. 
10 See H.R. Rep. No. 115–651, at 4 (2018) 


(‘‘Subsection (b)(3) maintains the ‘pass-through’ 
license for record labels to obtain and pass through 
mechanical license rights for individual permanent 
downloads. Under the Music Modernization Act, a 
record label will no longer be eligible to obtain and 
pass through a Section 115 license to a digital 
music provider to engage in activities related to 
interactive streams or limited downloads.’’); S. Rep. 
No. 115–339, at 4 (2018); Report and Section-by- 
Section Analysis of H.R. 1551 by the Chairmen and 
Ranking Members of Senate and House Judiciary 
Committees, at 3 (2018), https://www.copyright.gov/ 
legislation/mma/_conference_report.pdf 
(‘‘Conf.Rep.’’); U.S. Copyright Office, Copyright and 
the Music Marketplace at 27–28 (2015), https://
www.copyright.gov/policy/musiclicensingstudy/ 
copyright-and-the-music-marketplace.pdf 
(describing previous pass-through licensing 
practices). 


11 17 U.S.C. 115(e)(12). 
12 See id. at 115(d)(9)(C). 


13 DLC Ex Parte Letter at 4–6 (Nov. 10, 2020). 
14 Id. at 5–6. 
15 DLC & MLC Ex Parte Letter at 4, add. B (Dec. 


9, 2020). 
16 Id. at 4. 
17 85 FR 84243 (Dec. 28, 2020). 


collective (‘‘MLC’’) designated by the 
Copyright Office (the ‘‘Office’’). Digital 
music providers (‘‘DMPs’’) are able to 
obtain the new compulsory blanket 
license to make digital phonorecord 
deliveries (‘‘DPDs’’) of musical works, 
including in the form of permanent 
downloads, limited downloads, or 
interactive streams (referred to in the 
statute as ‘‘covered activity’’ where such 
activity qualifies for a compulsory 
license), subject to compliance with 
various requirements, including 
reporting obligations.2 DMPs may also 
continue to engage in those activities 
solely through voluntary, or direct, 
licensing with copyright owners, in 
which case the DMP may be considered 
a significant nonblanket licensee 
(‘‘SNBL’’) under the statute, subject to 
separate reporting obligations. 


On September 17, 2020, the Office 
issued an interim rule adopting 
regulations concerning certain types of 
reporting required under the statute 
after the license availability date: 
notices of license and reports of usage 
by DMPs, and notices of nonblanket 
activity and reports of usage by SNBLs 
(the ‘‘September 2020 rule’’).3 Those 
interim regulations include 
requirements to report certain 
information about certain permanent 
download licenses.4 They were adopted 
to help ensure that the MLC receives 
sufficient information to be able to 
fulfill its statutory obligations, including 
under section 115(d)(3)(G)(i)(I)(bb), and 
to effectuate the reporting requirements 
of section 115(d)(4)(A)(ii)(II). 


After the adoption of these rules, 
which involved multiple rounds of 
public comments through a notification 
of inquiry,5 notice of proposed 
rulemaking,6 and an ex parte 
communications process,7 the DLC 
raised a new concern with respect to the 
applicability of these particular 
reporting provisions to ‘‘pass-through’’ 


licenses for permanent downloads.8 The 
DLC explained that ‘‘all [DMPs 
operating] download stores operate 
exclusively under so-called ‘pass- 
through’ licenses received from record 
labels, where the label obtains the 
mechanical licenses from musical work 
copyright owners and then authorizes 
downstream distributors to make and 
distribute permanent downloads.’’ 9 The 
Office notes that this focus on 
permanent downloads reflects that the 
scope of ‘‘pass-through’’ licensing under 
section 115 was diminished under the 
MMA, which eliminated the ability of 
record labels to ‘‘pass-through’’ section 
115 licenses for streaming or limited 
downloads.10 


The underlying mechanical license 
pursuant to which the DMP has been 
given authority for permanent 
downloads by a record label can be 
either compulsory or voluntary. Under 
the MMA, the compulsory version is 
defined as an ‘‘individual download 
license,’’ which is ‘‘a compulsory 
license obtained by a record company to 
make and distribute, or authorize the 
making and distribution of, permanent 
downloads embodying a specific 
individual musical work.’’ 11 The non- 
compulsory version (a ‘‘voluntary pass- 
through license’’) does not appear to be 
directly addressed by the MMA, but in 
general the MMA provides for 
preexisting voluntary licenses to remain 
in effect after the blanket license 
availability date.12 


The DLC raised the concern that the 
relevant reporting requirements set forth 
in the September 2020 rule require 
DMPs and SNBLs operating under the 
authority of pass-through licenses to 
report certain information about such 
licenses, including identification and 
contact information for relevant musical 


work copyright owners, that they do not 
have.13 The DLC stated that: 


This information is not provided by record 
labels to download stores through existing 
reporting mechanisms . . . and for this to 
occur would require record labels and digital 
music providers to invest resources to build 
entirely new systems. The reality is that 
services are not likely to make those 
investments, especially because purchases of 
permanent downloads, while still significant, 
are declining. It is far more likely that 
download stores would simply cease 
operations.14 


The DLC submitted proposed regulatory 
amendments to address their concerns, 
to which the MLC did not object.15 The 
MLC and DLC agreed that ‘‘allowing the 
existing rules to go into effect without 
alteration would cause market 
disruption for permanent download 
offerings.’’ 16 


In response, on December 28, 2020, 
the Office issued a supplemental 
interim rule with request for comments 
(the ‘‘December 2020 rule’’).17 In the 
December 2020 rule, the Office 
tentatively agreed that the issue needed 
to be addressed and noticed the matter 
for public comment. It adjusted the 
September 2020 rule, effective 
immediately, to prevent the potential 
market disruption that the MLC and 
DLC were concerned about while the 
Office solicited comments and 
continued to consider how best to 
proceed with respect to the issue. 
Specifically, the December 2020 rule 
created a temporary exception to the 
previously adopted reporting 
requirements with respect to individual 
download licenses and voluntary pass- 
through licenses, such that the failure to 
report information about these licenses 
will not otherwise impact a DMP’s or 
SNBL’s compliance with their various 
requirements under the MMA and the 
Office’s related regulations (e.g., the 
MLC cannot use the failure to provide 
that particular information as a basis to 
reject an otherwise compliant notice of 
license or serve a notice of default on an 
otherwise compliant blanket licensee). 
The December 2020 rule further 
provided that after the temporary 
exception is no longer in effect, the MLC 
can take action against a DMP or SNBL 
who benefitted from the exception if 
any amended reporting requirements 
adopted by the Office are not complied 
with by the DMP or SNBL within 45 
days after their effective date (or an 
alternate date subsequently adopted by 
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18 DLC & MLC Ex Parte Letter at 4 (Dec. 9, 2020). 
19 See DLC Supplemental Interim Rule Comment 


at 1–4; MLC Supplemental Interim Rule Comment 
at 2–4; ARM Supplemental Interim Rule Comment 
at 1–3. 


20 See 17 U.S.C. 702, 115(d)(4)(A)(ii)(III), 
115(d)(12)(A); see also H.R. Rep. No. 115–651, at 
5–6, 14; S. Rep. No. 115–339, at 5, 15; Conf. Rep. 
at 4, 12; Nat’l Cable & Telecomms. Ass’n v. Brand 
X internet Servs., 545 U.S. 967, 980 (2005). 


21 DLC Supplemental Interim Rule Comment at 1; 
see ARM Supplemental Interim Rule Comment at 
2 n.1 (‘‘Under this arrangement, it is the record 
labels—not the download stores—that are 
responsible for providing reports of use to the 
musical work copyright owners.’’). 


22 ARM Supplemental Interim Rule Comment at 
1. 


23 Id. at 2 (quoting DLC & MLC Ex Parte Letter 
at 4 (Dec. 9, 2020)). 


24 MLC Supplemental Interim Rule Comment at 2. 
25 37 CFR 210.24(b)(8), 210.25(b)(6), 210.27(c)(5), 


210.28(c)(5). 


26 DLC & MLC Ex Parte Letter at 4, add. B at 
2–4, 7, 10, 28–29 (Dec. 9, 2020); see DLC 
Supplemental Interim Rule Comment at 1; MLC 
Supplemental Interim Rule Comment at 2 (stating 
that this would ‘‘continue the industry practice of 
identifying pass-through licenses by reference to the 
sound recordings’’). 


27 MLC Supplemental Interim Rule Comment at 3. 
28 85 FR at 84244. 
29 Id. 


the Office, whichever is later). The MLC 
and DLC indicated that neither of them 
opposed the Office employing this 
approach.18 


With respect to the DLC’s concerns, 
the Office solicited comments on the 
DLC’s proposal, which would exempt 
individual download licenses and 
voluntary pass-through licenses from 
the relevant reporting requirements 
under the September 2020 rule, and 
would instead impose alternative 
requirements that the DLC views as 
more appropriate and feasible for DMPs 
to comply with in light of the 
information they typically receive from 
record labels, but that still ensure that 
the MLC has sufficient information to 
fulfill its statutory duties. The Office 
specifically sought comments regarding 
its authority to adopt the DLC’s 
proposal, and invited comments more 
generally on how to address, or whether 
the Office should address, the pass- 
through license issue, including 
whether a different approach should be 
taken. 


The Office received responsive 
comments from the DLC, MLC, and the 
Alliance for Recorded Music (‘‘ARM’’), 
all agreeing that the issue should be 
addressed, that the DLC’s proposed 
solution should be adopted, and that the 
Office has the authority to do so.19 
Having reviewed and considered all 
relevant comments in the record, the 
Office concludes that it is necessary and 
appropriate under its authority pursuant 
to 17 U.S.C. 115 and 702 to further 
adjust the current interim rule to 
address the concerns that have been 
raised.20 The Office further finds the 
DLC’s unopposed proposal to be a 
reasonable approach that is within the 
Office’s authority to adopt; thus, it is 
being implemented with only minor 
modifications, discussed below. 


II. Supplemental Interim Rule 
The DLC’s comments reiterate the 


concerns it previously raised: 
The existing reporting regulations require 


permanent download services operating 
under the authority of ‘voluntary pass- 
through licenses’ to report information that 
they do not know—in particular, the identity 
and contact information for copyright owners 
of the musical works embodied in sound 
recordings. That is because musical work 
copyright owners issue voluntary pass- 


through licenses not to digital services, but 
to record labels, on the understanding that 
they will pass through the authority to make 
and distribute permanent downloads to 
downstream services. Record labels do pass 
on this authority but do not today report such 
identity and contact information to services 
through existing data feeds. Given that 
permanent downloads represent a 
diminishing (even if still significant) share of 
the market, labels and services will probably 
not invest in those reporting systems.21 


ARM confirms that ‘‘[d]ownload 
stores . . . are still a significant 
contributor to the recorded music 
industry’s revenues,’’ contributing 
‘‘nearly $1 billion (i.e., $856 million) in 
annual revenues’’ as of 2019.22 ARM 
seconds the DLC’s assertions that 
‘‘[a]bsent a change in the interim rule to 
address this problem, ‘download stores 
would simply cease operations’ rather 
than investing the resources to build 
entirely new systems to collect and 
report the necessary information,’’ 
adding that ‘‘[g]iven the revenue figures 
cited above, any such decision by the 
operators of download stores would be 
extremely damaging to artists and labels 
alike.’’ 23 The MLC also ‘‘understands 
that the market for permanent 
downloads faces significant disruption 
if DMPs operating download stores 
under pass-through mechanical licenses 
are required to identify and provide 
contact information for each respective 
musical work copyright owner in order 
to have those pass-through licenses 
recognized by the MLC and carved out 
from the blanket license.’’ 24 The Office 
agrees that the relevant reporting 
requirements adopted by the September 
2020 rule should be adjusted in light of 
this additional information to avoid any 
such potential harm or disruption to the 
permanent download market, especially 
given that the MLC does not object that 
doing so may impede its ability to 
properly administer the blanket license. 


The September 2020 rule required 
DMPs and SNBLs to report certain 
information about applicable voluntary 
licenses and individual download 
licenses, including the identity and 
contact information for the musical 
work copyright owners for works 
subject to such licenses.25 The DLC’s 
proposed solution is to exempt pass- 


through licenses—both individual 
download licenses and voluntary pass- 
through licenses—from these reporting 
requirements, and instead impose 
alternative reporting requirements 
pursuant to which DMPs and SNBLs 
must either indicate reliance on pass- 
through licenses for all of their 
permanent downloads or provide a list 
of all sound recordings covered by pass- 
through licenses, or provide a list of any 
applicable catalog exclusions where it is 
indicated that authority otherwise exists 
for all permanent downloads.26 The 
MLC does not oppose this proposal and 
states that ‘‘[w]ith respect to the 
practical viability of the DLC Proposal, 
the MLC believes that it can effectively 
and efficiently administer the blanket 
license with the reporting adjustments 
in the proposal.’’ 27 


This proposal strikes the Office as 
reasonable in light of the concerns 
raised following the adoption of the 
September 2020 rule and the MLC’s 
statements that the proposed alternative 
information to be reported will be 
sufficient for it to effectively and 
efficiently administer the blanket 
license. The remaining question is 
whether the Office has the authority 
under the MMA to adopt the proposal. 
In the notice soliciting comments that 
accompanied the December 2020 rule, 
the Office said that in particular, the 
Office seeks comments regarding its 
authority to adopt the DLC’s proposal in 
light of 17 U.S.C. 115(d)(4)(A)(ii)(II), 
which requires DMPs to ‘‘identify and 
provide contact information for all 
musical work copyright owners for 
works embodied in sound recordings as 
to which a voluntary license, rather than 
the blanket license, is in effect with 
respect to the uses being reported.’’ 28 
The Office said that while the DLC 
argues that the statute is ‘‘at least . . . 
ambiguous’’ and that the Office can 
‘‘exercise its general regulatory 
authority to clarify this issue,’’ the 
Office is cautious about potentially 
concluding that the term ‘‘voluntary 
license’’ in that provision excludes 
voluntary pass-through licenses, and 
thus seeks further comments to aid its 
statutory analysis.29 The Office said that 
relatedly, it seeks comments as to 
whether there are any concerns, as a 
matter of statutory interpretation, with 
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30 Id. 
31 DLC Supplemental Interim Rule Comment at 


2–4; ARM Supplemental Interim Rule Comment at 
2–3. 


32 While the first two provisions expressly refer 
to both voluntary licenses and individual download 
licenses, the third does not explicitly refer to either, 
and the fourth only mentions voluntary licenses. 


33 17 U.S.C. 115(d)(3)(G)(i)(I)(bb) (emphasis 
added). 


34 Id. at 115(d)(4)(A)(ii) (emphasis added). 
35 Id. at 115(d)(4)(A)(ii)(II). 


36 See id. at 115(d)(4)(A)(ii)(III). 
37 DLC Ex Parte Letter at 5 (Nov. 10, 2020) 


(‘‘[D]ownload stores are not even aware when a 
label is relying on a compulsory license and when 
it is relying on a voluntary variant thereof. Nor have 
they ever received contact information for musical 
work copyright owners from record labels.’’); DLC 
Supplemental Interim Rule Comment at 3 (‘‘[I]t 
would be unusual for a service to have contact 
information for a musical work copyright owner 
with whom it has no direct contractual 
relationship.’’). 


38 In adopting the September 2020 rule, and in the 
absence of any contrary comments at that time, the 
Office had read the provision as inadvertently 
omitting individual download licenses, and so 
adopted regulations requiring reporting of copyright 
owner identity and contact information for both 
voluntary licenses and individual download 
licenses. See 37 CFR 210.24(b)(8), 210.25(b)(6), 
210.27(c)(5), 210.28(c)(5). While that interpretation 
is also reasonable, in light of the DLC’s post- 
issuance comments about that approach, the Office 


now finds it more persuasive that the omission of 
individual download licenses was intentional, and 
that, instead, this provision simply did not specify 
that it was not intended to apply to voluntary pass- 
through licenses. 


39 See 17 U.S.C. 115(d)(4)(A)(ii)(I)(bb). 
40 Id. at 115(e)(36). 
41 See H.R. Rep. No. 115–651, at 4; S. Rep. No. 


115–339, at 4; Conf. Rep. at 3. 


interpreting the term ‘‘voluntary 
license’’ in section 115(d)(4)(A)(ii)(II) in 
the manner the DLC requests while 
reading the same term more broadly 
elsewhere in section 115, such as in the 
introductory paragraph of section 
115(d)(4)(A)(ii).30 In response, the DLC 
and ARM put forward several legal 
arguments supporting the Office’s 
authority.31 While the Office does not 
necessarily agree on every point 
asserted, the Office ultimately concurs 
that the DLC’s proposal is not contrary 
to the statute and that the Office has the 
authority to adopt it (and that as a 
matter of policy, it is appropriate to do 
so in light of the unanimous public 
comments in support of the proposal). 


Specifically, the Office has analyzed 
the interrelationships among sections 
115(d)(3)(G)(i)(I)(bb), 115(d)(4)(A)(ii), 
115(d)(4)(A)(ii)(I)(bb), and 
115(d)(4)(A)(ii)(II), which address the 
MLC’s obligations and DMP reporting 
requirements with respect to voluntary 
licenses and individual download 
licenses.32 Under section 
115(d)(3)(G)(i)(I)(bb), the MLC has a 
duty to ‘‘confirm uses of musical works 
subject to voluntary licenses and 
individual download licenses, and the 
corresponding pro rata amounts to be 
deducted from royalties that would 
otherwise be due under the blanket 
license.’’ 33 And pursuant to the 
introductory paragraph of section 
115(d)(4)(A)(ii), DMPs, in reporting to 
the MLC, must ‘‘provide usage data for 
musical works used under the blanket 
license and usage data for musical 
works used in covered activities under 
voluntary licenses and individual 
download licenses.’’ 34 But under 
section 115(d)(4)(A)(ii)(II) (one of 
multiple subparts providing further 
specificity under this introductory 
paragraph), DMPs are required to report 
musical work copyright owner identity 
and contact information only for ‘‘works 
embodied in sound recordings as to 
which a voluntary license, rather than 
the blanket license, is in effect with 
respect to the uses being reported.’’ 35 
Individual download licenses are 
conspicuously absent from this subpart, 
although the introductory paragraph of 
section 115(d)(4)(A)(ii) requires 


reporting of usage data under these 
licenses and the MLC must receive at 
least some sort of information about 
these licenses in order to be able to 
carry out its obligations under section 
115(d)(3)(G)(i)(I)(bb). This suggests the 
Office should specify the information 
required to be reported with respect to 
individual download licenses pursuant 
to section 115(d)(4)(A)(ii)(III), which 
requires DMPs to ‘‘provide such other 
information as the Register of 
Copyrights shall require by 
regulation,’’ 36 in addition to the Office’s 
general authority under section 
115(d)(12)(A). 


With respect to section 
115(d)(4)(A)(ii)(II)’s usage of the phrase 
‘‘voluntary license,’’ when read against 
these other provisions and the overall 
licensing framework, the Office believes 
this phrase is best read as referring only 
to voluntary licenses that DMPs have 
entered into directly with musical work 
copyright owners (or their agents), 
leaving a reporting gap for voluntary 
pass-through licenses for which the 
Office should detail requirements by 
regulation. By requiring identity and 
contact information for the relevant 
musical work copyright owners and 
omitting reference to individual 
download licenses, the provision 
implies a direct relationship between 
DMPs and the musical work copyright 
owners that does not exist with pass- 
through licenses. As the DLC notes, not 
only do DMPs not have this 
information, they often do not even 
know if the relevant pass-through 
licenses are voluntary or compulsory 
because that license belongs to the 
record label.37 If Congress had meant for 
this provision to cover voluntary pass- 
through licenses, it would have likely 
included a reference to individual 
download licenses as well; there does 
not seem to be any reason to distinguish 
between them for reporting purposes.38 


If the provision were read to include 
voluntary pass-through licenses, DMPs 
would have to obtain the relevant 
information from the sound recording 
copyright owners or licensors that have 
the direct relationship with the musical 
work copyright owners, but nothing in 
the statute compels them to provide 
such information to DMPs. Such a 
requirement would also be in tension 
with section 115(d)(4)(A)(ii)(I)(bb), 
which requires DMPs to report musical 
work copyright owner information for 
the musical works embodied in reported 
sound recordings only ‘‘to the extent 
acquired by the digital music provider 
in the metadata provided by sound 
recording copyright owners or other 
licensors of sound recordings in 
connection with the use of sound 
recordings of musical works to engage 
in covered activities.’’ 39 


Additionally, the MMA’s definition of 
‘‘voluntary license’’ is very broad: ‘‘A 
license for use of a musical work (or 
share thereof) other than a compulsory 
license obtained under this section.’’ 40 
Especially given that this definition is 
not even limited to covered activities, 
examining the context of the provision 
in which the term appears is critical. 
Here, as the foregoing shows, it is clear 
from reading the whole of section 
115(d)(4)(A)(ii) together in context that 
section 115(d)(4)(A)(ii)(II) is meant to be 
referring to voluntary licenses for 
covered activities that are not pass- 
through licenses. This is in contrast, for 
example, to the introductory paragraph 
of section 115(d)(4)(A)(ii) where it is 
obviously meant to more broadly refer 
to both direct voluntary licenses and 
voluntary pass-through licenses. 


This result is consistent with 
Congress’s expressed intent to 
‘‘maintain[ ] the ‘pass-through’ license 
for record labels to obtain and pass 
through mechanical license rights for 
individual permanent downloads.’’ 41 
Reading the statute in a way that 
frustrates the continuation of download 
stores or pass-through licensing for 
permanent downloads would be 
contrary to Congress’s wishes. 


Accordingly, the Office has adopted 
the proposal with a minor modification. 
The Office is omitting the qualifying 
phrase ‘‘where such authority applies to 
the exclusion of the blanket license 
authority pursuant to 17 U.S.C. 
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42 See DLC & MLC Ex Parte Letter add. B at 2, 
3, 10 (Dec. 9, 2020). 


43 DLC Supplemental Interim Rule Comment at 5; 
MLC Supplemental Interim Rule Comment at 2. 


44 MLC Supplemental Interim Rule Comment at 2. 
45 Id. at 3. 
46 See DLC Supplemental Interim Rule Comment 


at 5; MLC Supplemental Interim Rule Comment at 
2. 


47 See 17 U.S.C. 115(d)(1)(C)(i). 


48 MLC Supplemental Interim Rule Comment at 3; 
DLC & MLC Ex Parte Letter add. B at 17 (Dec. 9, 
2020). 


49 MLC Supplemental Interim Rule Comment at 3. 


115(d)(1)(C)(i)’’ from each place where it 
appears in the proposal.42 The DLC 
characterized the language as ‘‘simply 
reiterat[ing] the principle expressed in 
section 115(d)(1)(C)(i),’’ and the MLC 
said it ‘‘sees this language to be in the 
nature of ‘for the avoidance of doubt’ 
language.’’ 43 The MLC explained that 
the reason for the language is ‘‘so that 
DMPs understand clearly that where 
they identify pass-through licenses at 
the sound recording level, then their 
blanket license coverage is also 
excluded at the sound recording 
level.’’ 44 The MLC noted that ‘‘if the 
Office was to clarify that operation of 
voluntary license identification 
elsewhere, then the queried language 
would be less important.’’ 45 


In light of these points, the proposed 
language appears to be unnecessary. It 
also seems somewhat ambiguous, and 
could potentially be construed as 
suggesting that there may be types of 
voluntary licenses authorizing DMPs to 
make and distribute permanent 
downloads that do not apply to the 
exclusion of the blanket license, which 
the MLC and DLC state is not the 
intention of the language.46 To clarify, 
as the MLC requests, the Office accepts 
the common sense reading of section 
115(d)(1)(C)(i) that musical works (or 
shares thereof) are only excluded from 
the blanket license to the extent ‘‘a 
voluntary license or individual 
download license applies.’’ 47 In other 
words, the scope of the exclusion from 
the blanket license corresponds to the 
scope of the alternative license 
authority. For example, a pass-through 
license for making permanent 
downloads of a particular sound 
recording of a musical work would only 
exclude the musical work as embodied 
in that specific sound recording and 
used in that specific DPD configuration; 
it would not exclude the musical work 
as embodied in other sound recordings 
or as used in other DPD configurations 
(like interactive streams) that are not 
part of that pass-through license 
authority (which could be separately 
excluded by other licenses). 


The DLC’s proposal also included a 
provision that ‘‘explicitly acknowledges 
that the MLC may report to copyright 
owners regarding usage of their musical 
works that a DMP identified as covered 


by pass-through licenses.’’ 48 The MLC 
explains that it ‘‘believes that it can 
substantially advance transparency’’ by 
doing this, as it would ‘‘for the first time 
in the industry, give copyright owners 
an independent record of download 
store usage that copyright owners can 
use to verify their royalty accountings 
from record labels for mechanical 
licenses that were passed through to 
DMPs.’’ 49 The rule includes this 
unopposed provision, as it further 
serves the transparency aims of the 
MMA. 


In addition to adopting the modified 
DLC proposal, this supplemental 
interim rule updates the December 2020 
rule by providing that the temporary 
reporting exception the Office had 
adopted while it noticed this topic for 
public comment and considered the 
issue more thoroughly shall be retired as 
of the effective date of the new 
provisions now being adopted. 
Beneficiaries of the temporary exception 
are reminded that in order to retain the 
protection of the exception, they must 
comply with the new supplemental 
interim rule by reporting the required 
information to the MLC within 45 days 
after the rule’s effective date. 


List of Subjects in 37 CFR Part 210 


Copyright, Phonorecords, Recordings. 


Interim Regulations 


For the reasons set forth in the 
preamble, the Copyright Office amends 
37 CFR part 210 as follows: 


PART 210—COMPULSORY LICENSE 
FOR MAKING AND DISTRIBUTING 
PHYSICAL AND DIGITAL 
PHONORECORDS OF NONDRAMATIC 
MUSICAL WORKS 


■ 1. The authority citation for part 210 
continues to read as follows: 


Authority: 17 U.S.C. 115, 702. 


■ 2. Amend § 210.24 as follows: 
■ a. Remove ‘‘or individual download 
license’’ each place it appears; 
■ b. In paragraph (b)(8) introductory 
text, add a sentence after the second 
sentence; and 
■ c. Add paragraph (b)(9). 


The additions read as follows: 


§ 210.24 Notices of blanket license. 


* * * * * 
(b) * * * 
(8) * * * This paragraph (b)(8) does 


not apply to any authority obtained by 
a digital music provider from licensors 


of sound recordings to make and 
distribute permanent downloads of 
musical works embodied in such sound 
recordings pursuant to an individual 
download license or voluntary license. 
* * * 
* * * * * 


(9) A description of the extent to 
which the digital music provider is 
operating under authority obtained from 
licensors of sound recordings to make 
and distribute permanent downloads of 
musical works embodied in such sound 
recordings pursuant to an individual 
download license or voluntary license. 
Such description may indicate that such 
authority exists for all permanent 
downloads. Otherwise, such description 
shall include a list of all sound 
recordings for which the digital music 
provider has obtained such authority 
from the respective sound recording 
licensors, or a list of any applicable 
catalog exclusions where the digital 
music provider indicates that such 
authority otherwise exists for all 
permanent downloads. Such description 
shall also include an identification of 
the digital music provider’s covered 
activities operated under such authority. 
* * * * * 


■ 3. Amend § 210.25 by revising 
paragraph (b)(6) to read as follows: 


§ 210.25 Notices of nonblanket activity. 


* * * * * 
(b) * * * 
(6) Acknowledgement of whether the 


significant nonblanket licensee is 
operating under authority obtained from 
licensors of sound recordings to make 
and distribute permanent downloads of 
musical works embodied in such sound 
recordings pursuant to an individual 
download license or voluntary license. 
Where such authority does not cover all 
permanent downloads made available 
on the service, the significant 
nonblanket licensee shall maintain with 
the mechanical licensing collective a list 
of all sound recordings for which it has 
obtained such authority from the 
respective sound recording licensors, or 
a list of any applicable catalog 
exclusions where the significant 
nonblanket licensee indicates that such 
authority otherwise exists for all 
permanent downloads. 
* * * * * 


■ 4. Amend § 210.27 as follows: 
■ a. Revise paragraph (c)(5); and 
■ b. In paragraph (g)(2)(ii), add a 
sentence at the end of the paragraph. 


The revision and addition read as 
follows: 
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§ 210.27 Reports of usage and payment for 
blanket licensees. 


* * * * * 
(c) * * * 
(5)(i) For any voluntary license in 


effect during the applicable monthly 
reporting period, the information 
required under § 210.24(b)(8). If this 
information has been separately 
provided to the mechanical licensing 
collective, it need not be contained in 
the monthly report of usage, provided 
the report states that the information has 
been provided separately and includes 
the date on which such information was 
last provided to the mechanical 
licensing collective. This paragraph 
(c)(5)(i) does not apply to any authority 
obtained by a digital music provider 
from licensors of sound recordings to 
make and distribute permanent 
downloads of musical works embodied 
in such sound recordings pursuant to an 
individual download license or 
voluntary license. 


(ii) For any authority obtained by a 
digital music provider from licensors of 
sound recordings to make and distribute 
permanent downloads of musical works 
embodied in such sound recordings 
pursuant to an individual download 
license or voluntary license, and where 
such authority does not cover all 
permanent downloads made available 
on the service, a list of all sound 
recordings for which the digital music 
provider has obtained such authority 
from the respective sound recording 
licensors, or a list of any applicable 
catalog exclusions where the digital 
music provider indicates that such 
authority otherwise exists for all 
permanent downloads, and an 
identification of the digital music 
provider’s covered activities operated 
under such authority. If this information 
has been separately provided to the 
mechanical licensing collective, it need 
not be contained in the monthly report 
of usage, provided the report states that 
the information has been provided 
separately and includes the date on 
which such information was last 
provided to the mechanical licensing 
collective. 
* * * * * 


(g) * * * 
(2) * * * 
(ii) * * * These efforts may include 


providing copyright owners with 
information on usage of their respective 
musical works that was identified by a 
digital music provider as subject to a 
voluntary license or individual 
download license. 
* * * * * 
■ 5. Amend § 210.28 by revising 
paragraph (c)(5) to read as follows: 


§ 210.28 Reports of usage for significant 
nonblanket licensees. 
* * * * * 


(c) * * * 
(5)(i) For each voluntary license in 


effect during the applicable monthly 
reporting period, the information 
required under § 210.24(b)(8). If this 
information has been separately 
provided to the mechanical licensing 
collective, it need not be contained in 
the monthly report of usage, provided 
the report states that the information has 
been provided separately and includes 
the date on which such information was 
last provided to the mechanical 
licensing collective. This paragraph 
(c)(5)(i) does not apply to any authority 
obtained by a significant nonblanket 
licensee from licensors of sound 
recordings to make and distribute 
permanent downloads of musical works 
embodied in such sound recordings 
pursuant to an individual download 
license or voluntary license. 


(ii) For any authority obtained by a 
significant nonblanket licensee from 
licensors of sound recordings to make 
and distribute permanent downloads of 
musical works embodied in such sound 
recordings pursuant to an individual 
download license or voluntary license, 
and where such authority does not 
cover all permanent downloads made 
available on the service, a list of all 
sound recordings for which the 
significant nonblanket licensee has 
obtained such authority from the 
respective sound recording licensors, or 
a list of any applicable catalog 
exclusions where the significant 
nonblanket licensee indicates that such 
authority otherwise exists for all 
permanent downloads, and 
identification of the significant 
nonblanket licensee’s covered activities 
operated under such authority. If this 
information has been separately 
provided to the mechanical licensing 
collective, it need not be contained in 
the monthly report of usage, provided 
the report states that the information has 
been provided separately and includes 
the date on which such information was 
last provided to the mechanical 
licensing collective. 
* * * * * 
■ 6. Amend § 210.30 as follows: 
■ a. Revise paragraph (a); 
■ b. Remove paragraph (b); and 
■ c. Redesignate paragraph (c) as 
paragraph (b). 


The revision reads as follows: 


§ 210.30 Temporary exception to certain 
reporting requirements about certain 
permanent download licenses. 


(a) Where a requirement of 
§ 210.24(b)(8), § 210.25(b)(6), 


§ 210.27(c)(5), or § 210.28(c)(5) has not 
been satisfied with respect to an 
individual download license or 
voluntary pass-through license before 
April 5, 2021, in connection with a 
submission to the mechanical licensing 
collective before such date, a submitter 
may take additional time to comply 
with such reporting obligations, as 
amended, by no later than May 19, 
2021. Taking such additional time shall 
not render an otherwise compliant 
notice of license, notice of nonblanket 
activity, or report of usage invalid, or 
provide a basis for the mechanical 
licensing collective to reject an 
otherwise compliant notice of license, 
serve a notice of default on an otherwise 
compliant blanket licensee, terminate an 
otherwise compliant blanket license, or 
engage in legal enforcement efforts 
against an otherwise compliant 
significant nonblanket licensee. Any 
deadline otherwise applicable to any 
such action by the mechanical licensing 
collective shall be tolled with respect to 
a submitter permitted to take additional 
time to comply with these reporting 
obligations until May 19, 2021. 
* * * * * 


Dated: February 23, 2021. 
Shira Perlmutter, 
Register of Copyrights and Director of the 
U.S. Copyright Office. 


Approved by: 
Carla D. Hayden, 
Librarian of Congress. 
[FR Doc. 2021–04573 Filed 3–4–21; 8:45 am] 


BILLING CODE 1410–30–P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 


[EPA–R09–OAR–2021–0134; FRL–10020– 
94–Region 9] 


Determination To Defer Sanctions; 
Arizona; Pinal County Air Quality 
Control District 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Interim final determination. 


SUMMARY: The Environmental Protection 
Agency (EPA) is making an interim final 
determination that the Arizona 
Department of Environmental Quality 
(ADEQ) has submitted rules and other 
materials on behalf of the Pinal County 
Air Quality Control District (PCAQCD or 
District) that correct deficiencies in its 
Clean Air Act (CAA or Act) state 
implementation plan (SIP) provisions 
concerning ozone nonattainment 
requirements. This determination is 
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CIRCULAR 


73A


Under section 115 of the Copyright Act, an individual or 
entity, subject to certain terms and conditions, may make 
and distribute “non-DPD phonorecords”— phonorecords 
of nondramatic musical works made by means other than 
digital phonorecord deliveries—if the nondramatic musical 
works have been distributed as phonorecords to the public 
in the United States under the authority of the copyright 
owner. As discussed below, this compulsory license includes 
the right to authorize others to engage in the making and 
distribution of phonorecords.


NOTE: A nondramatic musical work is an original work of 
authorship consisting of music—the succession of pitches 
and rhythm—and any accompanying lyrics not created for 
use in a motion picture or dramatic work.


On October 11, 2018, the Orrin G. Hatch–Bob Goodlatte 
Music Modernization Act updated section 115 to establish 
a new blanket license for digital music providers to engage 
in specific covered activities, namely, permanent downloads, 
limited downloads, and interactive streaming.


The new law, however, maintains the process for obtaining 
a compulsory license for non-DPD phonorecords, which still 
operates on a per-work, song-by-song basis.


This circular provides an introduction to legal concepts 
and Office practice related to the compulsory license for 
distributing non-DPD phonorecords. For full information 
regarding the procedures that must be followed to operate 
under a compulsory license, visit the Office’s website or refer 
to sections 201.18 and 210 of Office regulations.1


Copyright law provides a compulsory 


license for making and distributing 


phonorecords of certain nondramatic 


musical works.  This circular 


addresses the compulsory license 


for phonorecords other than digital 


phonorecord deliveries (DPDs).


It covers:


• When a compulsory license  


can be used


• Activities covered by the  


compulsory license


• How to obtain a compulsory license


• When royalties must be paid


For information on the compulsory 


license for DPDs, see Compulsory 


License for Making and Distributing 


Digital Phonorecord Deliveries and 


Limitations on Liability Prior to the 


License Availability Date, January 21, 


2021 (Circular 73B).


Compulsory License for 
Making and Distributing 
Phonorecords
Other Than Digital Phonorecord Deliveries



https://www.copyright.gov/licensing/sec_115.html

http://www.copyright.gov/title37/201/37cfr201-18.html

http://copyright.gov/title37/210/

https://www.copyright.gov/circs/circ73b.pdf
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What Is a Phonorecord?


A phonorecord is a material object in which sounds are fixed by any method now known or later 
developed and from which the sounds can be perceived, reproduced, or otherwise communicated, 
either directly or with the aid of a machine or device. Examples include a cassette tape, a vinyl disc, 
or a compact disc. Digital phonorecords are types of phonorecords. A phonorecord does not include 
sounds accompanying a motion picture or other audiovisual work.


What Is a Digital Phonorecord Delivery?


A digital phonorecord delivery (DPD) is the individual digital transmission of a sound recording 
resulting in a specifically identifiable reproduction by or for a recipient, regardless of whether the 
digital transmission is also a public performance of the sound recording or any underlying non-
dramatic musical work. The reproduction must be sufficiently permanent or stable to permit to be 
perceived, reproduced, or otherwise communicated for a period of more than transitory duration. 
The reproduction may be permanent or available to the recipient for a limited period of time or for a 
specified number of performances. A DPD includes all phonorecords that are made for the purpose 
of making the delivery. Permanent downloads, limited downloads, and interactive streams are DPDs.


The compulsory license for making and distributing DPDs is addressed further in Compulsory 
License for Making and Distributing Digital Phonorecord Deliveries and Limitations on Liability Prior 
to the License Availability Date, January 21, 2021 (Circular 73B).


Does a Compulsory License Cover Making and Reproducing a Sound Recording?


No. Section 115 does not cover sound recordings. Rather, it covers the reproduction and distribution 
of nondramatic musical works. You can use the musical work to make your own sound recording.


A musical work and a sound recording are two separate works for copyright purposes. The author 
of a musical work is generally the composer and any lyricist. A sound recording, on the other hand, is 
the fixation of a series of musical spoken, or other sounds, often of a musical work. The author(s) of a 
sound recording is generally the performer(s) whose performance is fixed and/or the producer(s) who 
captures and processes the performance to make the final recording.


Licenses generally must be obtained separately from the copyright owners of the sound recording 
and the underlying musical work. Copyright in a sound recording is not the same as, or a substitute 
for, copyright in the underlying musical work.


For more general information about these works, see Copyright Registration for Musical  
Compositions (Circular 50), Copyright Registration for Sound Recordings (Circular 56), and  
Copyright Registration of Musical Compositions and Sound Recordings (Circular 56A).



https://www.copyright.gov/circs/circ73b.pdf

https://www.copyright.gov/circs/circ50.pdf

https://www.copyright.gov/circs/circ56.pdf

https://www.copyright.gov/circs/circ56a.pdf
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Must I Use a Compulsory License?


No. Anyone wishing to make and distribute non-DPD phonorecords of a nondramatic musical 
work can negotiate directly with the copyright owner or his or her agent. But if the copyright owner 
is unwilling to negotiate, or if the copyright owner cannot be contacted, the person intending to 
record the work or reproduce and distribute non-DPD phonorecords of the work may be eligible to 
use the compulsory license.


When Can a Compulsory License Be Used?


A compulsory license to reproduce and distribute non-DPD phonorecords is available to anyone 
as soon as phonorecords of a nondramatic musical work have been distributed to the public in the 
United States and its territories under the authority of the copyright owner.


What Can I Do With a Compulsory License?


If you meet the statutory requirements, including payment of required royalties, you may engage in 
the following activities with the compulsory license: 


• Make and distribute phonorecords of the eligible nondramatic musical work, where the pri-
mary purpose is distribution to the public for private use, as opposed to a public performance.


• Authorize others to engage in the making and distributing of the phonorecords.


• Make a musical arrangement of the work to the extent necessary to conform it to the style or 
manner of interpretation of the performance involved. 


You cannot engage in the following activities with the compulsory license. You will need to seek 
permission from the copyright owner to:


• Make, reproduce, or distribute a sound recording publicly distributed in phonorecords.


• Distribute phonorecords intended for use in background music systems, jukeboxes, broadcast-
ing, or any other public use.


• Change the basic melody or fundamental character of the work in the arrangement.


• Claim copyright protection in your arrangement as a derivative work.


How Do I Obtain a Compulsory License?


In order to obtain a compulsory license to reproduce and distribute non-DPD phonorecords, you 
must (1) serve a timely Notice of Intention to Obtain a Compulsory License (NOI), either on the 
copyright owner or on the Copyright Office if the identity or address of the copyright owner is 
unknown; and (2) when the copyright owner is known, make monthly royalty payments and pro-
vide monthly statements of account to the copyright owner.
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On Whom Do I Serve a Notice of Intention to Obtain a Compulsory License?


The recipient of an NOI will depend on whether the copyright owner’s identity and address are 
revealed in the Copyright Office’s public records. If those records identify the copyright owner and 
include an address at which notice can be served, you must serve the NOI on the copyright owner or 
the owner’s authorized agent. Where a work has more than one copyright owner, service of an NOI 
on any one of the co-owners or the authorized agent of one of the co-owners is sufficient. Where no 
copyright owner is identified in the Office’s public records, or the public records do not include an 
address at which notice can be served, you must instead file an NOI with the Office.


To determine whether the Office’s records identify a copyright owner, you can either search the 
Office’s records or ask the Office to conduct a search for you. For more information about search-
ing the Office’s records, see How to Investigate the Copyright Status of a Work (Circular 22). For more 
information on requesting a search conducted by the Office, see Obtaining Access to and Copies of 
Copyright Office Records and Deposits (Circular 6).


NOTE: The name or address of a copyright owner may appear in the Office’s records subsequent to 
your initial search of the records. Because royalty payments must be made after the owner is identi-
fied, you should periodically search the Office’s records to determine whether the copyright owner 
has been identified.


When Do I Serve a Notice of Intention to Obtain a Compulsory License?


An NOI must be served before, or within thirty days after, making, and before distributing, any non-
DPD phonorecords of the work.


What Must Be Contained in a Notice of Intention to Obtain a Compulsory License?


The Office does not provide NOI forms to serve on copyright owners or authorized agents, or to use 
to file a paper NOI with the Office. For NOIs filed with the Office electronically, the Office requires 
a cover sheet and Excel templates. For detailed instructions on the required contents of an NOI, see 
37 CFR § 201.18.


How Do I Serve a Notice of Intention to Obtain a Compulsory License on  
a Copyright Owner?


Service must be made by sending the NOI to either the last address of the copyright owner shown in 
the records of the Office or to a different address for the copyright owner or authorized agent known 
to the licensee, subject to certain conditions. If the NOI is sent to the last address for the copyright 
owner shown by the records of the Office and the NOI is returned to the sender because the copy-
right owner is no longer located at that address or has refused to accept delivery, the original NOI 
must instead be filed with the Office with the required filing fee in accordance with the paper filing 
instructions below. The NOI and filing fee must be accompanied by a brief statement that the NOI 
was sent to the last address for the copyright owner shown by the records of the Copyright Office 



https://www.copyright.gov/circs/circ22.pdf

https://www.copyright.gov/circs/circ06.pdf

https://www.copyright.gov/title37/201/37cfr201-18.html
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but was returned, and may be accompanied by appropriate evidence that the NOI was mailed to that 
address. Returned NOIs cannot be filed with the Office electronically.


NOTE: You must send the NOI to the copyright owner. Only if the NOI is returned and you cannot 
locate the owner can you can file the NOI with the Office. You do not need to serve a successfully 
owner-served copy of a notice with the Office.


How Do I File a Notice of Intention to Obtain a Compulsory License with the 
Copyright Office?


You may file an NOI to reproduce and distribute non-DPD phonorecords with the Office either on 
paper or online.


The existing system for filing NOIs with the Copyright Office to obtain a compulsory license 
for making and distributing phonorecords of nondramatic musical works on a song-by-song basis 
will remain in place for non-digital uses (e.g., CDs, vinyl). However, the Office will no longer accept 
NOIs for making a DPD of a musical work, such as in the form of a permanent download, limited 
download, or interactive stream. 


For information about NOIs for making and distributing DPDs, see Compulsory License for 
Making and Distributing Digital Phonorecord Deliveries and Limitations on Liability Prior to the 
License Availability Date, January 21, 2021 (Circular 73B).


By Paper


The Office accepts Notices of Intention to reproduce and distribute non-DPD phonorecords sent 
with the required filing fee paid by check or deposit account to the following address:


Library of Congress
U.S. Copyright Office
Licensing Division
101 Independence Avenue, SE
Washington, DC 20559-6000


The Licensing Division will acknowledge receipt of the filing. However, if certification of a 
document is required, see Obtaining Access to and Copies of Copyright Office Records and Deposits 
(Circular 6) for information and associated fees.


Online


The Office accepts electronic filings of NOIs to reproduce and distribute non-DPD phonorecords 
that meet certain requirements and are paid for using a deposit account. The NOI must be created 
using an Excel spreadsheet template provided by the Office, contain all information required by 
Office regulations, contain identical information in the first thirteen columns, include an attestation 
from the individual actually submitting the NOI to the Office, and be accompanied by a cover sheet. 
Completed submissions should be sent to the Office at licensing115@copyright.gov. For detailed 
instructions, cover form, and Excel spreadsheet, see the Office’s Section 115 NOI website.



https://www.copyright.gov/circs/circ73b.pdf

https://www.copyright.gov/circs/circ06.pdf

mailto:licensing115%40copyright.gov?subject=

https://www.copyright.gov/licensing/115/noi-instructions.html
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NOTE: Copyright Office fees are subject to change. For current fees, see Copyright Office Licensing 
Division Service Fees (Circular 76), available on the Office’s website at www.copyright.gov or call the 
Licensing Division at (202) 707-8150. For information about deposit accounts, see How to Open and 
Maintain a Copyright Office Deposit Account (Circular 5).


The Licensing Division will acknowledge receipt of the filing. Upon confirmation that the sub-
mission complies with all procedural requirements, the Licensing Division will also confirm that the 
NOI has been successfully filed with the Office. All NOIs submitted electronically are made publicly 
available on the Office’s website.


NOTE: The Office does not review NOIs for legal sufficiency, errors, or discrepancies.


When Are Royalty Payments Owed?


To be entitled to receive royalty payments under the compulsory license to reproduce and distribute 
non-DPD phonorecords, the copyright owner must be identified in the certificate of registration for 
the work or other public records of the Copyright Office.


How Do I Make Royalty Payments?


Royalty payments, accompanied by a monthly statement of account for reproduction and distribu-
tion of non-DPD phonorecords, must be sent to the copyright owner or authorized agent of the 
owner on or before the twentieth day of each month for every phonorecord made and distributed in 
accordance with the compulsory license. You must also send an annual statement of account to the 
copyright owner. In certain circumstances, generally when a statement of account is undeliverable, 
statements of account may be filed with the Office. In such circumstances, statements of account, 
but not royalty payments, and other required documentation should be mailed to:


Library of Congress
U.S. Copyright Office
Licensing Division
101 Independence Avenue, SE
Washington, DC 20559-6000


NOTE: The Office will not accept royalty fee payments submitted with the statements of account.


The Office does not provide forms for the monthly or annual statements of account. For detailed 
instructions about the content of statements of account, see section 210 of Office regulations.


If the copyright owner does not receive monthly royalty payments and monthly and annual state-
ments of account when due, the copyright owner may give written notice to the licensee that, unless 
the default is remedied within thirty days from the date of the notice, the compulsory license will be 
automatically terminated.


For current copyright royalty rates under the compulsory license for making and distribut-
ing phonorecords, see Mechanical Copyright Royalty Rates or contact the Licensing Division of the 
Copyright Office. The Copyright Royalty Board sets the rates and terms for use of the compulsory 
licenses pursuant to an administrative proceeding. For more information, visit www.crb.gov. 



https://www.copyright.gov/circs/circ76.pdf

http://www.copyright.gov

https://www.copyright.gov/circs/circ05.pdf

https://www.copyright.gov/licensing/115/noi-submissions.html

http://copyright.gov/title37/210/

https://copyright.gov/licensing/m200a.pdf

http://www.crb.gov
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NOTE
1. This circular is intended as an overview of the section 115 compulsory license as it applies to 
non-DPD phonograph deliveries. The authoritative source for U.S. copyright law is the Copyright Act, 
codified in Title 17 of the United States Code. Copyright Office regulations are codified in Title 37 of 
the Code of Federal Regulations. Copyright Office practices and procedures are summarized in the 
third edition of the Compendium of U.S. Copyright Office Practices, cited as the Compendium. The 
copyright law, regulations, and the Compendium are available on the Copyright Office website at 
www.copyright.gov.







1   U. S. Copyright Office · Library of Congress · 101 Independence Avenue SE · Washington, DC 20559 · copyright.gov


CIRCULAR 73A REVISED: 09 /2019 PRINT: 00 /0000 — 0,000


For Further Information


By Internet


The copyright law, the Compendium, electronic registration, application forms, and related materials 
are available from the Copyright Office website at www.copyright.gov.


By Email


To send a licensing related inquiry, e-mail licensing@copyright.gov. To send a general email inquiry, 
click the Contact Us link on the Copyright Office website. 


By Telephone


For licensing related information, call the Licensing Division at (202) 707-8150. For general infor-
mation about copyright, call the Copyright Public Information Office at (202) 707-3000 or 1-877-
476-0778 (toll free). Staff members are on duty from 8:30 am to 5:00 pm, eastern time, Monday 
through Friday, except federal holidays. To request paper application forms or circulars by postal 
mail, call (202) 707-9100 or 1-877-476-0778 (toll free) and leave a recorded message.


By Regular Mail


Write to
Library of Congress
U.S. Copyright Office 
Licensing Division
101 Independence Avenue, SE #6400


Washington, DC 20557-6400



mailto:licensing%40copyright.gov?subject=
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39 Public Law 105–277, 112 Stat. 2681 (1998). 


Accountability Office so this rule may 
be reviewed. 


D. Executive Order 13132 
Executive Order 13132 encourages 


independent regulatory agencies to 
consider the impact of their actions on 
state and local interests. In adherence to 
fundamental federalism principles, the 
NCUA, an independent regulatory 
agency as defined in 44 U.S.C. 3502(5), 
voluntarily complies with the Executive 
order. This final rule will not have a 
substantial direct effect on the states, on 
the connection between the National 
Government and the states, or on the 
distribution of power and 
responsibilities among the various 
levels of government. The NCUA has 
determined that this final rule does not 
constitute a policy that has federalism 
implications for purposes of the 
Executive order. 


D. Assessment of Federal Regulations 
and Policies on Families 


The NCUA has determined that this 
final rule will not affect family well- 
being within the meaning of Section 654 
of the Treasury and General 
Government Appropriations Act, 
1999.39 


List of Subjects in 12 CFR Part 701 
Credit unions, Low income, 


Nonmember deposits, Secondary 
capital, Shares. 


By the National Credit Union 
Administration Board on December 17, 2020. 
Melane Conyers-Ausbrooks, 
Secretary of the Board. 


For the reasons discussed above, the 
Board amends 12 CFR part 701 as 
follows: 


PART 701—Organization and 
Operations of Federal Credit Unions 


■ 1. The authority citation for part 701 
continues to read as follows: 


Authority: 12 U.S.C. 1752(5), 1755, 1756, 
1757, 1758, 1759, 1761a, 1761b, 1766, 1767, 
1782, 1784, 1785, 1786, 1787, 1788, 1789. 
Section 701.6 is also authorized by 15 U.S.C. 
3717. Section 701.31 is also authorized by 15 
U.S.C. 1601 et seq.; 42 U.S.C. 1981 and 3601– 
3610. Section 701.35 is also authorized by 42 
U.S.C. 4311–4312. 


■ 2. In § 701.6, revise paragraphs (a) and 
(b) to read as follows: 


§ 701.6 Fees paid by Federal credit unions. 
(a) Basis for assessment. Each 


calendar year, or as otherwise directed 
by the NCUA Board, each Federal credit 
union shall pay an operating fee to the 
NCUA for the current fiscal year 


(January 1 to December 31) in 
accordance with a schedule fixed by the 
Board from time to time. 


(1) General. The operating fee shall be 
based on the average of total assets of 
each Federal credit union based on data 
reported in NCUA Forms 5300 and 5310 
from the four quarters immediately 
preceding the time the Board approves 
the agency’s budget or as otherwise 
determined pursuant to paragraph (b) of 
this section. 


(2) Exclusions from total assets. For 
purposes of calculating the operating 
fee, total assets shall not include any 
loans on the books of a natural person 
Federal credit union made under the 
Small Business Administration’s 
Paycheck Protection Program, 15 U.S.C. 
636(a)(36), or any similar program 
approved for exclusion by the NCUA 
Board. 


(b) Coverage. The operating fee shall 
be paid by each Federal credit union 
engaged in operations as of January 1 of 
each calendar year in accordance with 
paragraph (a) of this section, except as 
otherwise provided by this paragraph 
(b). 


(1) New charters. A newly chartered 
Federal credit union will not pay an 
operating fee until the year following 
the first full calendar year after the date 
chartered. 


(2) Conversions. (i) In the first 
calendar year following conversion: 


(A) A federally insured state-chartered 
credit union that converts to a Federal 
credit union charter must pay an 
operating fee based on the average assets 
reported in the year of conversion on 
NCUA Forms 5300 or 5310 from the 
four quarters immediately preceding the 
time the Board approves the agency’s 
budget in the year of conversion. 


(B) An entity not insured by the 
NCUA that converts to a Federal credit 
union charter must pay an operating fee 
based on the assets, or average thereof, 
reported on NCUA Forms 5300 or 5310 
for any one or more quarters 
immediately preceding the time the 
Board approves the agency’s budget in 
the year of conversion. 


(ii) A Federal credit union converting 
to a different charter will not receive a 
refund of any operating fees paid to the 
NCUA. 


(3) Mergers. (i) In the first calendar 
year following merger: 


(A) A continuing Federal credit union 
that has merged with one or more 
federally insured credit unions must 
pay an operating fee based on the 
average combined total assets of the 
Federal credit union and any merged 
federally insured credit unions as 
reported on NCUA Forms 5300 or 5310 
in the four quarters immediately 


preceding the time the Board approves 
the agency’s budget in the merger year. 


(B) For purposes of this paragraph 
(b)(3), a purchase and assumption 
transaction where the continuing 
Federal credit union purchases all or 
essentially all of the assets of another 
depository institution shall be deemed a 
merger. 


(ii) A Federal credit union that merges 
with a Federal or state-chartered credit 
union, or an entity not insured by the 
NCUA, will not receive a refund of any 
operating fee paid to the NCUA. 


(4) Liquidations. A Federal credit 
union placed in liquidation will not pay 
any operating fee after the date of 
liquidation. 
* * * * * 
[FR Doc. 2020–28490 Filed 12–30–20; 8:45 am] 


BILLING CODE 7535–01–P 


LIBRARY OF CONGRESS 


Copyright Office 


37 CFR Part 210 


[Docket No. 2020–8] 


The Public Musical Works Database 
and Transparency of the Mechanical 
Licensing Collective 


AGENCY: U.S. Copyright Office, Library 
of Congress. 
ACTION: Interim rule. 


SUMMARY: The U.S. Copyright Office is 
issuing an interim rule regarding the 
Musical Works Modernization Act, title 
I of the Orrin G. Hatch-Bob Goodlatte 
Music Modernization Act. The law 
establishes a new blanket compulsory 
license that will be administered by a 
mechanical licensing collective, which 
will make available a public musical 
works database as part of its statutory 
duties. Having solicited public 
comments through previous 
notifications of inquiry and a notice of 
proposed rulemaking, the Office is 
issuing interim regulations prescribing 
categories of information to be included 
in the public musical works database, as 
well as rules related to the usability, 
interoperability, and usage restrictions 
of the database. The Office is also 
issuing interim regulations related to 
ensuring appropriate transparency of 
the mechanical licensing collective 
itself. 


DATES: Effective February 16, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Regan A. Smith, General Counsel and 
Associate Register of Copyrights, by 
email at regans@copyright.gov or Anna 
B. Chauvet, Associate General Counsel, 
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1 Public Law 115–264, 132 Stat. 3676 (2018). 
2 See S. Rep. No. 115–339, at 1–2 (2018); Report 


and Section-by-Section Analysis of H.R. 1551 by the 
Chairmen and Ranking Members of Senate and 
House Judiciary Committees, at 1 (2018), https://
www.copyright.gov/legislation/mma_conference_
report.pdf (‘‘Conf. Rep.’’). 


3 As permitted under the MMA, the Office 
designated a digital licensee coordinator (‘‘DLC’’) to 
represent licensees in proceedings before the 
Copyright Royalty Judges (‘‘CRJs’’) and the 
Copyright Office, to serve as a non-voting member 
of the MLC, and to carry out other functions. 17 
U.S.C. 115(d)(5)(B); 84 FR 32274 (July 8, 2019); see 
also 17 U.S.C. 115(d)(3)(D)(i)(IV), (d)(5)(C). 


4 17 U.S.C. 115(d)(3)(C)(i). 
5 Id. at 115(d)(3)(C)(i)(IV). 
6 H.R. Rep. No. 115–651, at 5–6; S. Rep. No. 115– 


339, at 5; Conf. Rep. at 4. 


7 17 U.S.C. 115(d)(12)(A). 
8 See id. at 115(d)(3)(E), (e)(20). 
9 Id. at 115(d)(3)(E)(ii), (iii). 
10 Id. at 115(d)(3)(E)(ii)(V), (iii)(II). 
11 Id. at 115(d)(3)(E)(v). 
12 Id. 
13 H.R. Rep. No. 115–651, at 5–6, 14; S. Rep. No. 


115–339, at 5, 15; Conf. Rep. at 4, 12. The 
Conference Report further recognizes that the 
Office’s review will be important because the MLC 
must operate in a manner that can gain the trust of 
the entire music community, but can only be held 
liable under a standard of gross negligence when 
carrying out certain of the policies and procedures 
adopted by its board. Conf. Rep. at 4. 


14 17 U.S.C. 115(d)(3)(D)(ix)(I)(aa). 
15 H.R. Rep. No. 115–651, at 5–6, 14; S. Rep. No. 


115–339, at 5, 15; Conf. Rep. at 4, 12. 
16 H.R. Rep. No. 115–651, at 14; S. Rep. No. 115– 


339, at 15; Conf. Rep. at 12. 


17 H.R. Rep. No. 115–651, at 14; S. Rep. No. 115– 
339, at 15; Conf. Rep. at 12. 


18 84 FR at 32280. 
19 See 85 FR 22568, 22570–71 (Apr. 22, 2020) 


(detailing various ways the statute promotes 
transparency of the mechanical licensing collective, 
such as by requiring the collective to publish an 
annual report, make its bylaws publicly available 
and its policies and practices ‘‘transparent and 
accountable,’’ identify a point of contact for 
publisher inquiries and complaints with timely 
redress, establish an anti-commingling policy for 
funds collected and those not collected under 
section 115, and submit to a public audit every five 
years; the statute also permits copyright owners to 
audit the collective to verify the accuracy of royalty 
payments, and establishes a five-year designation 
process for the Office to periodically review the 
collective’s performance). 


20 84 FR 49966, 49972 (Sept. 24, 2019). 


by email at achau@copyright.gov. Each 
can be contacted by telephone by calling 
(202) 707–8350. 
SUPPLEMENTARY INFORMATION: 


I. Background 
On October 11, 2018, the president 


signed into law the Orrin G. Hatch-Bob 
Goodlatte Music Modernization Act, 
H.R. 1551 (‘‘MMA’’).1 Title I of the 
MMA, the Musical Works 
Modernization Act, substantially 
modifies the compulsory ‘‘mechanical’’ 
license for making and distributing 
phonorecords of nondramatic musical 
works under 17 U.S.C. 115.2 It does so 
by switching from a song-by-song 
licensing system to a blanket licensing 
regime that becomes available on 
January 1, 2021 (the ‘‘license availability 
date’’), and is administered by a 
mechanical licensing collective 
(‘‘MLC’’) designated by the Copyright 
Office (‘‘Office’’).3 Among other things, 
the MLC is responsible for 
‘‘[c]ollect[ing] and distribut[ing] 
royalties’’ for covered activities, 
‘‘[e]ngag[ing] in efforts to identify 
musical works (and shares of such 
works) embodied in particular sound 
recordings and to identify and locate the 
copyright owners of such musical works 
(and shares of such works),’’ and 
‘‘[a]dminister[ing] a process by which 
copyright owners can claim ownership 
of musical works (and shares of such 
works).’’ 4 It also must ‘‘maintain the 
musical works database and other 
information relevant to the 
administration of licensing activities 
under [section 115].’’ 5 


A. Regulatory Authority Granted to the 
Office 


The MMA enumerates several 
regulations that the Office is specifically 
directed to promulgate to govern the 
new blanket licensing regime, and 
Congress invested the Office with 
‘‘broad regulatory authority’’ 6 to 
‘‘conduct such proceedings and adopt 
such regulations as may be necessary or 


appropriate.’’ 7 The MMA specifically 
directs the Office to promulgate 
regulations related to the MLC’s creation 
of a database to publicly disclose 
musical work ownership information 
and identify the sound recordings in 
which the musical works are 
embodied.8 As discussed more below, 
the statute requires the public database 
to include various types of information, 
depending upon whether a musical 
work has been matched to a copyright 
owner.9 For both matched and 
unmatched works, the database must 
also include ‘‘such other information’’ 
‘‘as the Register of Copyrights may 
prescribe by regulation.’’ 10 The 
database must ‘‘be made available to 
members of the public in a searchable, 
online format, free of charge,’’ 11 and its 
contents must also be made available 
‘‘in a bulk, machine-readable format, 
through a widely available software 
application,’’ to certain parties, 
including blanket licensees and the 
Office, free of charge, and to ‘‘[a]ny 
other person or entity for a fee not to 
exceed the marginal cost to the 
mechanical licensing collective of 
providing the database to such person or 
entity.’’ 12 


In addition, the legislative history 
contemplates that the Office will 
‘‘thoroughly review[ ]’’ 13 policies and 
procedures established by the MLC and 
its three committees, which the MLC is 
statutorily bound to ensure are 
‘‘transparent and accountable,’’ 14 and 
promulgate regulations that ‘‘balance[ ] 
the need to protect the public’s interest 
with the need to let the new collective 
operate without over-regulation.’’ 15 
Congress acknowledged that ‘‘[a]lthough 
the legislation provides specific criteria 
for the collective to operate, it is to be 
expected that situations will arise that 
were not contemplated by the 
legislation,’’ and that ‘‘[t]he Office is 
expected to use its best judgement in 
determining the appropriate steps in 
those situations.’’ 16 Legislative history 


further states that ‘‘[t]he Copyright 
Office has the knowledge and expertise 
regarding music licensing through its 
past rulemakings and recent assistance 
to the Committee[s] during the drafting 
of this legislation.’’ 17 Accordingly, in 
designating the MLC as the entity to 
administer the blanket license, the 
Office stated that it ‘‘expects ongoing 
regulatory and other implementation 
efforts to . . . extenuate the risk of self- 
interest,’’ and that ‘‘the Register intends 
to exercise her oversight role as it 
pertains to matters of governance.’’ 18 
Finally, as detailed in the Office’s prior 
notifications and notice of proposed 
rulemaking, while the MMA envisions 
the Office reasonably and prudently 
exercising regulatory authority to 
facilitate appropriate transparency of 
the collective and the public musical 
works database, the statutory language 
as well as the collective’s structure 
separately include elements to promote 
disclosure absent additional 
regulation.19 


B. Rulemaking Background 


Against that backdrop, on September 
24, 2019, the Office issued a notification 
of inquiry (‘‘September NOI’’) seeking 
public input on a variety of aspects 
related to implementation of title I of 
the MMA, including issues regarding 
information to be included in the public 
musical works database (e.g., what 
additional categories of information 
might be appropriate to include by 
regulation), as well as the usability, 
interoperability, and usage restrictions 
of the database (e.g., technical or other 
specific language that might be helpful 
to consider in promulgating regulations, 
discussion of the pros and cons of 
applicable standards, and whether 
historical snapshots of the database 
should be maintained to track 
ownership changes over time).20 In 
addition, the September NOI sought 
public comment on any issues that 
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21 Id. at 49973. All rulemaking activity, including 
public comments, as well as educational material 
regarding the Music Modernization Act, can 
currently be accessed via navigation from https:// 
www.copyright.gov/music-modernization/. 
Specifically, comments received in response to the 
September 2019 notification of inquiry are available 
at https://www.regulations.gov/ 
docketBrowser?rpp=25&po=0&dct=PS&D=COLC- 
2019-0002&refD=COLC-2019-0002-0001, and 
comments received in response to the April 2020 
notification of inquiry and the notice of proposed 
rulemaking are available at https://
www.regulations.gov/docketBrowser?rpp=25&
so=DESC&sb=commentDueDate&po=0&
dct=PS&D=COLC-2020-0006. Guidelines for ex 
parte communications, along with records of such 
communications, are available at https://
www.copyright.gov/rulemaking/mma- 
implementation/ex-parte-communications.html. As 
stated in the guidelines, ex parte meetings with the 
Office are intended to provide an opportunity for 
participants to clarify evidence and/or arguments 
made in prior written submissions, and to respond 
to questions from the Office on those matters. 
References to these comments are by party name 
(abbreviated where appropriate), followed by 
‘‘Initial September NOI Comment,’’ ‘‘Reply 
September NOI Comment,’’ ‘‘April NOI Comment,’’ 
‘‘NPRM Comment,’’ ‘‘Letter,’’ or ‘‘Ex Parte Letter,’’ 
as appropriate. 


22 See 85 FR at 22571 (citing multiple 
commenters). 


23 85 FR at 22568. 
24 85 FR 58170 (Sept. 17, 2020). 
25 See DLC NPRM Comment at 1 (‘‘The DLC 


supports the Office’s proposed rule . . .’’); Music 
Artists Coalition (‘‘MAC’’) NPRM Comment at 4 
(‘‘MAC would like to again thank the Office for 
their leadership and responsiveness to public 
comments during the implementation of the 
MMA.’’); Recording Academy NPRM Comment at 1 
(‘‘The Academy is gratified that the Office’s NPRM 
reflects many of the concerns and priorities 
expressed in the Academy’s previous comments 
. . .’’); Songwriters of North America (‘‘SONA’’) 
NPRM Comment at 3 (‘‘SONA is grateful to the 
Copyright Office for its diligence and oversight in 
working to develop a strong regulatory framework 
to implement the MMA as the License Availability 
Date (‘‘LAD’’) quickly approaches.’’); 
SoundExchange NPRM Comment at 3 
(‘‘SoundExchange applauds the Office for going to 
great lengths to ensure that appropriate categories 
of information are included in the MLC Database. 
SoundExchange particularly appreciates the 
Office’s consideration of the public comments as it 
fashioned the regulations . . .’’). 


26 See 85 FR at 22571 (advising that the Office 
may issue an interim rule to allow a flexible 
regulatory structure); DLC NPRM Comment at 1 
(‘‘The DLC would support the establishment of an 
interim rule, for similar reasons to those given by 
the Office in its recent usage and reporting 
rulemaking.’’). 


27 DPID ‘‘is an alphanumeric identifier that 
identifies the party delivering the DDEX message,’’ 
and ‘‘is also generally the party to whom the [digital 
music provider (‘‘DMP’’)] sends royalties for the 
relevant sound recording.’’ A2IM & RIAA Reply 
September NOI Comment at 8. 


28 17 U.S.C. 115(d)(3)(E), (e)(20). 
29 See The MLC, Transparency, https://


themlc.com/faqs/categories/transparency (last 
visited Sept. 1, 2020) (web page no longer available) 
(noting that the MLC will ‘‘promote transparency’’ 
by ‘‘[p]roviding unprecedented access to musical 
works ownership information through a public 
database’’). 


30 MLC Ex Parte Letter Dec. 3, 2020 (‘‘MLC Ex 
Parte Letter #11’’) at 3. According to the MLC, it 
‘‘began providing members with access to the MLC 
Portal at the end of September,’’ and ‘‘[s]everal 
thousand members have completed the onboarding 
process and thousands more have received 
invitations via email to complete the onboarding 
process.’’ Id. 


should be considered relating to the 
general oversight of the MLC.21 


In response, many commenters 
emphasized the importance of 
transparency of the public database and 
the MLC’s operations, and urged the 
Office to exercise expansive and robust 
oversight.22 Given these comments, on 
April 22, 2020, the Office issued a 
second notification of inquiry,23 and on 
September 17, 2020, the Office issued a 
notice of proposed rulemaking 
(‘‘NPRM’’),24 both soliciting further 
comment on these issues. In response to 
the NPRM, the comments overall were 
positive about the proposed rule, 
expressing appreciation for the Office’s 
responsiveness to stakeholder 
comments.25 


Having reviewed and considered all 
relevant comments received in response 


to both notifications of inquiry and the 
NPRM, and having engaged in 
transparent ex parte communications 
with commenters, the Office is issuing 
an interim rule regarding the categories 
of information to be included in the 
public musical works database, as well 
as the usability, interoperability, and 
usage restrictions of the database. The 
Office is also issuing interim regulations 
related to ensuring appropriate 
transparency of the mechanical 
licensing collective itself. Except as 
otherwise discussed below, the 
proposed rule is being adopted for the 
reasons discussed in the NPRM. The 
Office has determined that it is prudent 
to promulgate this rule on an interim 
basis so that it retains some flexibility 
for responding to unforeseen 
complications once the MLC launches 
the musical works database.26 In doing 
so, the Office emphasizes that adoption 
on an interim basis is not an open- 
ended invitation to revisit settled 
provisions or rehash arguments, but 
rather is intended to allow necessary 
modifications to be made in response to 
new evidence or unforeseen issues, or 
where something is otherwise not 
functioning as intended. 


The interim rule is intended to grant 
the MLC flexibility in various ways 
instead of adopting requirements that 
may prove overly prescriptive as the 
MLC administers the public database. 
For example, and as discussed below, 
the interim rule grants the MLC 
flexibility in the following ways: 


• To label fields in the public 
database, as long as the labeling takes 
into account industry practice and 
reduces the likelihood of user 
confusion. 


• To include non-confidential 
information in the public database that 
is not specifically identified by the 
statute but the MLC finds useful, 
including information regarding 
terminations, performing rights 
organization (‘‘PRO’’) affiliation, and 
DDEX Party Identifier (DPID).27 


• To allow songwriters, or their 
representatives, to have songwriter 
information listed anonymously or 
pseudonymously. 


• To select the most appropriate 
method for archiving and maintaining 
historical data to track ownership and 
other information changes in the public 
database. 


• To select the method for displaying 
data provenance information in the 
public database. 


• To determine the precise disclaimer 
language for alerting users that the 
database is not an authoritative source 
for sound recording information. 


• To develop reasonable terms of use 
for the public database, including 
restrictions on use. 


• To block third parties from bulk 
access to the public database based on 
their attempts to bypass marginal cost 
recovery or other unlawful activity with 
respect to the database. 


• To determine the initial format in 
which the MLC provides bulk access to 
the public database, with a six-month 
extension to implement bulk access 
through application programming 
interfaces (‘‘APIs’’). 


• To determine how to represent 
processing and distribution times for 
royalties disclosed in the MLC’s annual 
report. 


II. Interim Rule 


A. Ownership of Data in the Public 
Musical Works Database 


The MLC must establish and maintain 
a free-of-charge public database of 
musical work ownership information 
that also identifies the sound recordings 
in which the musical works are 
embodied,28 a function expected to 
provide transparency across the music 
industry.29 The Office appreciates that 
the MLC ‘‘is working on launching the 
public search window on the website 
that will allow members of the public to 
search the musical works database in 
January [2021],’’ and that the MLC 
‘‘anticipates launching the bulk data 
program to members of the public in 
January’’ 30 (discussed more below). 


As noted in the NPRM, the statute and 
legislative history emphasize that the 
database is meant to benefit the music 
industry overall and is not ‘‘owned’’ by 
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31 85 FR at 58172. Under the statute, if the 
Copyright Office designates a new entity to be the 
mechanical licensing collective, the Office must 
‘‘adopt regulations to govern the transfer of licenses, 
funds, records, data, and administrative 
responsibilities from the existing mechanical 
licensing collective to the new entity.’’ 17 U.S.C. 
115(d)(3)(B)(ii)(II) (emphasis added). The legislative 
history distinguishes the MLC’s public database 
from past attempts to control and/or own industry 
data. See 164 Cong. Rec. S6292, 6293 (daily ed. 
Sept. 25, 2018) (statement of Sen. Hatch) (‘‘I need 
to thank Chairman Grassley, who shepherded this 
bill through the committee and made important 
contributions to the bill’s oversight and 
transparency provisions.’’); 164 Cong. Rec. S501, 
504 (daily ed. Jan. 24, 2018) (statement of Sen. 
Coons) (‘‘This important piece of legislation will 
bring much-needed transparency and efficiency to 
the music marketplace.’’); 164 Cong. Rec. H3522, 
3541 (daily ed. Apr. 25, 2018) (statement of Rep. 
Steve Chabot); 164 Cong. Rec. H3522 at 3542 (daily 
ed. Apr. 25, 2018) (statement of Rep. Norma Torres); 
Conf. Rep. at 6 (‘‘Music metadata has more often 
been seen as a competitive advantage for the party 
that controls the database, rather than as a resource 
for building an industry on.’’); id. (noting that the 
Global Repertoire Database project, an EU-initiated 
attempt to create a comprehensive and authoritative 
database for ownership and administration of 
musical works, ‘‘ended without success due to cost 
and data ownership issues’’). 


32 MLC Ex Parte Letter Aug. 21, 2020 (‘‘MLC Ex 
Parte Letter #7’’) at 2. 


33 ARM NPRM Comment 1–2; see Recording 
Academy NPRM Comment at 2 (‘‘The Office states 
unambiguously that ‘the statute and legislative 
history emphasize that the database . . . is not 
‘‘owned’’ by the collective itself.’ This principle is 
affirmed by the MLC . . . The Academy appreciates 
that this issue is addressed in a clear, 
straightforward manner and included in the record 
to assuage any concerns to the contrary.’’); SGA & 
SCL NPRM Comment at 5 (‘‘SGA and SCL were 
gratified by the USCO’s clear statement’’ that MLC 
and vendor does not own data). 


34 ARM asked that ‘‘the MLC be required to label 
[the featured artist field] . . . using the phrase 
‘primary artist,’ ’’ because ‘‘ ‘primary artist’ is the 
preferred term as ‘featured artist’ is easily confused 
with the term ‘featured’ on another artist’s 
recording, as in Artist X feat. Artist Y.’’ ARM April 
NOI Comment at 6. Because this is a statutory term 
and the Office wishes to afford the MLC some 
flexibility in labeling the public database, it 
tentatively declined this request. The proposed rule 
did, however, require the MLC to consider industry 
practices when labeling fields in the public 
database to reduce the likelihood of user confusion. 
The interim rule adopts this aspect of the proposed 
rule. ARM encourages the MLC to consider its 
previous labeling suggestions, but does not object 
‘‘to the Office’s decision to grant the MLC flexibility 
regarding how to label fields in the public database, 
as long as the MLC’s labelling decisions consider 
industry practices and the MLC picks field labels 
that reduce the likelihood of user confusion 
regarding the contents of each data field.’’ ARM 
NPRM Comment at 2. 


35 17 U.S.C. 115(d)(3)(E)(ii). 
36 Id. at 115(d)(3)(E)(iii). 


37 Id. at 115(d)(3)(E)(ii)(V), (iii)(II). 
38 Conf. Rep. at 7. 
39 85 FR at 22573; 85 FR at 58172–73. See Conf. 


Rep. at 7 (noting that the ‘‘highest responsibility’’ 
of the MLC includes ‘‘efforts to identify the musical 
works embodied in particular sound recordings,’’ 
‘‘identify[ing] and locat[ing] the copyright owners 
of such works so that [the MLC] can update the 
database as appropriate,’’ and ‘‘efficient and 
accurate collection and distribution of royalties’’). 


40 17 U.S.C. 115(d)(3)(J)(i)(II)(bb). See MLC Initial 
September NOI Comment at 24 (contending that not 
all information contained in its database ‘‘would be 
appropriate for public disclosure,’’ and that it 
‘‘should be permitted to exercise reasonable 
judgment in determining what information beyond 
what is statutorily required should be made 
available to the public’’). 


41 See 37 CFR 210.29(c) (proposing a floor of 
categories of information to be required in periodic 
reporting to copyright owners). 


the collective itself.31 The MLC 
acknowledges this, stating that ‘‘the data 
in the public MLC musical works 
database is not owned by the MLC or its 
vendor,’’ and that ‘‘data in this database 
will be accessible to the public at no 
cost, and bulk machine-readable copies 
of the data in the database will be 
available to the public, either for free or 
at marginal cost, pursuant to the 
MMA.’’ 32 The Alliance for Recorded 
Music (‘‘ARM’’), Recording Academy, 
and Songwriters Guild of America 
(‘‘SGA’’) & Society of Composers & 
Lyricists (‘‘SCL’’) praised the Office for 
addressing the issue of data ownership, 
with ARM ‘‘encourag[ing] the Office to 
make this point explicit in the 
regulations.’’ 33 In light of these 
comments, and the statute and 
legislative history, the interim rule 
confirms that data in the public musical 
works database is not owned by the 
mechanical licensing collective or any 
of its employees, agents, consultants, 
vendors, or independent contractors. 


B. Categories of Information in the 
Public Musical Works Database 


The statute requires the MLC to 
include various types of information in 


the public musical works database. For 
musical works that have been matched 
(i.e., the copyright owner of such work 
(or share thereof) has been identified 
and located), the statute requires the 
public database to include: 


1. The title of the musical work; 
2. The copyright owner of the musical 


work (or share thereof), and the ownership 
percentage of that owner; 


3. Contact information for such copyright 
owner; and 


4. To the extent reasonably available to the 
MLC, (a) the ISWC for the work, and (b) 
identifying information for sound recordings 
in which the musical work is embodied, 
including the name of the sound recording, 
featured artist,34 sound recording copyright 
owner, producer, ISRC, and other 
information commonly used to assist in 
associating sound recordings with musical 
works.35 


For unmatched musical works, the 
statute requires the database to include, 
to the extent reasonably available to the 
MLC: 


1. The title of the musical work; 
2. The ownership percentage for which an 


owner has not been identified; 
3. If a copyright owner has been identified 


but not located, the identity of such owner 
and the ownership percentage of that owner; 


4. Identifying information for sound 
recordings in which the work is embodied, 
including sound recording name, featured 
artist, sound recording copyright owner, 
producer, ISRC, and other information 
commonly used to assist in associating sound 
recordings with musical works; and 


5. Any additional information reported to 
the MLC that may assist in identifying the 
work.36 


In other words, the statute requires 
the database to include varying degrees 
of information regarding the musical 
work copyright owner (depending on 
whether the work is matched), but for 
both matched and unmatched works, 
identifying information for sound 


recordings in which the work is 
embodied (i.e., sound recording name, 
featured artist, sound recording 
copyright owner, producer, ISRC, and 
other information commonly used to 
assist in associating sound recordings 
with musical works). For both matched 
and unmatched works, the Register of 
Copyrights may prescribe inclusion of 
additional fields by regulation.’’ 37 The 
‘‘Register shall use its judgement to 
determine what is an appropriate 
expansion of the required fields, but 
shall not adopt new fields that have not 
become reasonably accessible and used 
within the industry unless there is 
widespread support for the inclusion of 
such fields.’’ 38 


In considering whether to prescribe 
the inclusion of additional fields 
beyond those statutorily required, the 
Office focused on fields that the record 
indicates would advance the goal of the 
public database: Reducing the number 
of unmatched musical works by 
accurately identifying musical work 
copyright owners so they can be paid 
what they are owed under the section 
115 statutory license.39 At the same 
time, the Office is mindful of the MLC’s 
corresponding duties to keep 
confidential business and personal 
information secure and inaccessible; for 
example, data related to computation of 
market share is contemplated by the 
statue as sensitive and confidential.40 
Recognizing that a robust musical works 
database may contain many fields of 
information, the interim rule establishes 
a floor of required information that 
users can reliably expect to access in the 
public database, while providing the 
MLC with flexibility to include 
additional data fields that it finds 
helpful.41 Stakeholder comments 
regarding the types of information to 
include (or exclude) are discussed by 
category below. 
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42 MLC April NOI Comment at 9 (agreeing with 
inclusion of songwriter information for musical 
works); MLC Reply September NOI Comment at 32 
(same). 


43 See SGA Initial September NOI Comment at 2; 
The International Confederation of Societies of 
Authors and Composers (‘‘CISAC’’) & the 
International Organisation representing Mechanical 
Rights Societies (‘‘BIEM’’) April NOI Comment at 2; 
SONA April NOI Comment at 2; see also Barker 
Initial September NOI Comment at 2; Future of 
Music Coalition (‘‘FMC’’) Reply September NOI 
Comment at 2; DLC Reply September NOI Comment 
at 26; Recording Academy NPRM Comment at 2; 
SONA NPRM Comment at 2, 4. 


44 Because the statute’s definition of ‘‘songwriter’’ 
includes composers, the interim rule uses the term 
‘‘songwriter’’ to include both songwriters and 
composers. 17 U.S.C. 115(e)(32). To reduce the 
likelihood of confusion, the MLC may want to 
consider labeling this field ‘‘Songwriter or 
Composer’’ in the public database. 


45 SGA & SCL NPRM Comment at 2–3. 
46 See 17 U.S.C. 115(d)(3)(E)(ii)(IV), (iii)(I); see 


also 37 CFR 210.29(c)(2)(i), (ii), and (v) and (c)(3)(ii) 
(requiring the MLC to report certain types of 
information to copyright owners ‘‘known to the 
MLC’’). 


47 See Kernen NPRM Comment at 1, U.S. 
Copyright Office Dkt. No. 2020–7, available at 
https://beta.regulations.gov/document/COLC-2020- 
0004-0001; Recording Academy NPRM Comment at 
2 (‘‘[T]he Academy agrees that it is appropriate to 
give the MLC discretion to give songwriters the 
option to remain anonymous or use a pseudonym 
in the database.’’); SGA & SCL NPRM Comment at 
3 (‘‘[W]e desire to make clear that SGA and SCL also 
continue to support the rights of those music 
creators who may wish not to be publicly associated 
with certain musical works. That is and must 
continue to be right of any songwriter or 
composer.’’). 


48 85 FR at 58173. 
49 SGA & SCL NPRM Comment at 3. 
50 SONA NPRM Comment at 4. 
51 Id. at 4–5. 
52 MLC Ex Parte Letter #11 at 4. 
53 Id. 


54 17 U.S.C. 115(d)(3)(E)(ii)(IV), (iii)(I)(dd). The 
statute also requires digital music providers to 
report the ‘‘producer’’ to the mechanical licensing 
collective. Id. at 115(d)(3)(E)(ii)(IV), (iii)(I)(dd). See 
also 37 CFR 210.27(e)(1)(i)(E)(2). 


55 See MLC Initial September NOI Comment at 13 
n.6 (originally believing that ‘‘producer’’ referred to 
‘‘the record label or individual or entity that 
commissioned the sound recording’’); Recording 
Academy Initial September NOI Comment at 3 
(urging Office to ‘‘clarify that a producer is someone 
who was part of the creative process that created 
a sound recording’’); RIAA Initial September NOI 
Comment at 11 (stating ‘‘producer’’ should be 
defined as ‘‘the primary person(s) contracted by and 
accountable to the content owner for the task of 
delivering the recording as a finished product’’); 
MLC Reply September NOI Comment at 34–35 
(updating its understanding). 


56 37 CFR 210.22(i) (defining ‘‘producer’’ for 
purposes of Subpart B of section 210). See 
Recording Academy NPRM Comment at 2 
(supporting proposed rule). 


57 17 U.S.C. 115(d)(3)(E)(ii)–(iii). 
58 Conf. Rep. at 7. The legislative history also 


notes that ‘‘the Register may at some point wish to 
consider after an appropriate rulemaking whether 
standardized identifiers for individuals would be 
appropriate, or even audio fingerprints.’’ Id. 


59 IPI is ‘‘[a] unique identifier assigned to rights 
holders with an interest in an artistic work, 
including natural persons or legal entities, made 
known to the IPI Centre. The IPI System is an 
international registry used by CISAC and BIEM 
societies.’’ U.S. Copyright Office, Unclaimed 
Royalties Study Acronym Glossary at 3, https:// 


Continued 


1. Songwriter or Composer 
Commenters—including the MLC 42— 


overwhelmingly agreed that the 
database should include songwriter and 
composer information,43 and so the 
interim rule requires including such 
information in the public database, to 
the extent reasonably available to the 
collective.44 SGA & SCL suggest that the 
phrase ‘‘to the extent reasonably 
available to the collective’’ ‘‘serves to 
diminish the requisite and explicit 
value of songwriter/composer 
identifying information.’’ 45 The phrase 
‘‘to the extent reasonably available to 
the mechanical licensing collective’’ for 
songwriter or composer information is 
employed to mirror the statutory 
qualification with respect to inclusion 
of other types of information.46 For 
consistency with the statute (and the 
other fields discussed below), the 
interim rule adopts this aspect of the 
proposed rule without modification. 


Commenters also supported the 
ability of songwriters, or their 
representatives, to mask songwriters’ 
identity to avoid being associated with 
certain musical works by having their 
information listed anonymously or 
pseudonymously in the public musical 
works database.47 While the proposed 
rule granted the MLC discretion to allow 


songwriters this option,48 SGA & SCL 
suggest that ‘‘that such a regulation be 
extended into a mandatory direction to 
the MLC to accept such direction from 
a music creator.’’ 49 By contrast, while 
acknowledging ‘‘that writers often use 
pennames and that there are also 
current trends to hide an artist’s 
identity, in which case the writer may 
want to remain anonymous,’’ SONA 
expresses concern that ‘‘not having a 
songwriter’s name associated with a 
musical work is often one of the biggest 
challenges in ensuring a songwriter 
receives proper payment,’’ and that 
‘‘while at the time of creation that may 
be the express wish of the songwriter, it 
is critical that the creator and the 
musical work do not become dissociated 
over the term of the work’s 
copyright.’’ 50 SONA suggests that a 
songwriter should have the option of 
staying anonymous or using a 
pseudonym in the public database only 
if ‘‘the MLC has sufficient contact 
information with the songwriter’s 
representation,’’ and that the rule 
should ‘‘ensure adequate information to 
contact the songwriter or their 
representatives is easily accessible for 
users of that writer’s musical works.’’ 51 


For its part, the MLC contends that 
‘‘[i]f the copyright owner or 
administrator requests that the writer be 
identified as ‘anonymous’ or by a 
pseudonym, it can do so when it 
submits the musical work information 
to the MLC,’’ and that the MLC will 
‘‘consider subsequent requests by an 
owner or administrator to change the 
name to ‘anonymous’ or to a 
pseudonym.’’ 52 The MLC contends that 
the regulations should not ‘‘make it 
mandatory for the MLC to change 
songwriter names in the musical works 
database at the request of any particular 
party, because such may not always be 
appropriate,’’ and that the MLC ‘‘is also 
responsible for maintaining an accurate 
musical works database, and must be 
afforded the ability to fulfill that 
function.’’ 53 


Having carefully considered this 
issue, the Office has included in the 
interim rule adjusted language ensuring 
that the MLC develops and makes 
publicly available a policy on how it 
will consider requests by copyright 
owners or administrators to change 
songwriter names to be listed 
anonymously or pseudonymously. The 
Office encourages the MLC to grant any 


subsequent requests by a copyright 
owner or administrator to change a 
songwriter name to ‘‘anonymous’’ or to 
a pseudonym. 


2. Studio Producer 


As the statute requires the public 
database to include ‘‘producer’’ to the 
extent reasonably available to the 
MLC,54 so does the interim rule. 
Initially, there appeared to be 
stakeholder disagreement about the 
meaning of the term ‘‘producer,’’ which 
has since been resolved to clarify that it 
refers to the studio producer.55 Because 
the term ‘‘producer’’ relates not only to 
the public database, but also to 
information provided by digital music 
providers in reports of usage, the Office 
defined ‘‘producer’’ in its interim rule 
concerning reports of usage, notices of 
license, and data collection efforts, 
among other things, to define 
‘‘producer’’ to mean studio producer 
throughout its section 115 regulations.56 


3. Unique Identifiers 


The statute requires the MLC to 
include ISRC and ISWC codes, when 
reasonably available.57 According to the 
legislative history, ‘‘[u]sing standardized 
metadata such as ISRC and ISWC codes, 
is a major step forward in reducing the 
number of unmatched works.’’ 58 The 
proposed rule required the public 
database to include the Interested 
Parties Information (‘‘IPI’’) 59 and/or 
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www.copyright.gov/policy/unclaimed-royalties/ 
glossary.pdf (last visited Dec. 18, 2020). 


60 ISNI is ‘‘[a] unique identifier for identifying the 
public identities of contributors to creative works, 
regardless their legal or natural status, and those 
active in their distribution. These may include 
researchers, inventors, writers, artists, visual 
creators, performers, producers, publishers, 
aggregators, and more. A different ISNI is assigned 
for each name used.’’ Id. 


61 85 FR at 58188–89. 
62 Id. 
63 85 FR at 58174. 
64 See CISAC & BIEM NPRM Comment at 1 


(‘‘appreciat[ing] that the Office has included 
international identifiers such as ISWC and IPI’’); 
SGA & SCL NPRM Comment at 3 (‘‘strongly 
support[ing]’’ the inclusion of IPI, ISNI, and UPC 
data’’); SONA NPRM Comment at 5 
(‘‘commend[ing] the Office’’ for including IPI, ISNI, 
and UPC). 


65 See MLC April NOI Comment at 9; MLC Ex 
Parte Letter #7 at 5; MLC NPRM Comment at 2–3. 


66 SGA & SCL NPRM Comment at 3. 
67 17 U.S.C. 115(d)(3)(E)(ii)–(iii). 


68 See DLC Reply September NOI Comment Add. 
at A–16; ARM April NOI Comment at 2; FMC April 
NOI Comment at 2; SONA April NOI Comment at 
5–6; SoundExchange Initial September NOI 
Comment at 8; Barker Initial September NOI 
Comment at 2. 


69 Barker Initial September NOI Comment at 3. 
70 MLC Reply September NOI Comment at 32 


n.16. 
71 MLC April NOI Comment at 9. 
72 MLC Ex Parte Letter #7 at 5. 
73 CISAC & BIEM April NOI Comment at 1. See 


also Japanese Society for Rights of Authors, 
Composers and Publishers (‘‘JASRAC’’) Initial 
September NOI Comment at 2. 


74 MLC Ex Parte Letter #7 at 6. 


75 MLC Reply September NOI Comment at 44. 
76 85 FR at 58175; see 17 U.S.C. 115. 
77 85 FR at 58175; see 17 U.S.C. 101 (defining 


‘‘copyright owner’’ and ‘‘transfer of copyright 
ownership’’); id. at 115. 


78 85 FR at 58175; The MLC, Play Your Part, 
https://themlc.com/play-your-part (last visited Dec. 
18, 2020). According to the MLC, the DQI ‘‘does not 
act as a mechanism for delivering work 
registrations/works data,’’ but ‘‘[m]usic publishers, 
administrators and foreign CMOs may use 
[Common Works Registration] to deliver new and 
updated work registrations to The MLC.’’ The MLC, 
MLC Data Quality Initiative 2 (2020), https://
themlc.com/sites/default/files/2020-08/2020%20- 
%20DQI%20One%20Pager%20Updated%208-18- 
20.pdf (last visited Dec. 18, 2020). 


79 85 FR at 58175. 
80 Id. 
81 Id. 


International Standard Name Identifier 
(‘‘ISNI’’) 60 for each songwriter, 
publisher, and musical work copyright 
owner, as well as the Universal Product 
Code (‘‘UPC’’), to the extent reasonably 
available to the MLC.61 As proposed, the 
public database must also include the 
MLC’s standard identifier for the 
musical work, and to the extent 
reasonably available to the MLC, unique 
identifier(s) assigned by the blanket 
licensee, if reported by the blanket 
licensee.62 The Office sought public 
comment on whether IPIs and/or ISNIs 
for foreign collective management 
organizations (‘‘CMOs’’) should be 
required to be listed separately.63 


In response to the proposed rule, 
commenters expressed continued 
support for including IPIs, ISNIs, and 
UPC,64 which the MLC has agreed to 
include.65 The interim rule thus adopts 
this aspect of the proposed rule without 
modification. SGA & SCL ‘‘support the 
comments of CISAC and BIEM . . . as 
to the listing of IPIs and ISNIs for 
foreign collective management 
organizations.’’ 66 As discussed more 
below, the Office declines to require the 
MLC to separately include IPIs and 
ISNIs for foreign CMOs in the database 
at this time, apart from where they may 
otherwise already be included as a 
relevant musical work copyright owner. 


4. Information Related to Ownership
and Control of Musical Works


By statute, the database must include 
information regarding the ownership of 
the musical work as well as the 
underlying sound recording, including 
‘‘the copyright owner of the work (or 
share thereof), and the ownership 
percentage of that owner,’’ or, if 
unmatched, ‘‘the ownership percentage 
for which an owner has not been 
identified.’’ 67 The statute also requires 


a field called ‘‘sound recording 
copyright owner,’’ the meaning of which 
is discussed further below. 


Although the MMA does not reference 
music publishing administrators—that 
is, entities responsible for managing 
copyrights on behalf of songwriters, 
including administering, licensing, and 
collecting publishing royalties without 
receiving an ownership interest in such 
copyrights—a number of commenters 
have urged inclusion of this information 
in the public musical works database.68 
As one commenter suggested, because 
‘‘a copyright owner’s ‘ownership’ 
percentage may differ from that same 
owner’s ‘control’ percentage,’’ the 
public database should include separate 
fields for ‘‘control’’ versus ‘‘ownership’’ 
percentage.69 The MLC agreed,70 stating 
that ‘‘the database should include 
information identifying the 
administrators or authorized entities 
who license the relevant musical work 
and/or collect royalties for such work on 
behalf of the copyright owner.’’ 71 In 
addition, with respect to specific 
ownership percentages, which are 
required by statute to be made publicly 
available, the MLC expressed its 
intention to mark overclaims (i.e., 
shares totaling more than 100%) as such 
and show the percentages and total of 
all shares claimed so that overclaims 
and underclaims (i.e., shares totaling 
less than 100%) will be transparent.72 


Relatedly, CISAC & BIEM raised 
concerns about needing ‘‘to clarify the 
concept of ‘copyright owner,’ ’’ as 
‘‘foreign collective management 
organizations (CMOs) . . . are also 
considered copyright owners or 
exclusively mandated organizations of 
the musical works administered by 
these entities,’’ and thus ‘‘CMOs 
represented by CISAC and BIEM should 
be able to register in the MLC database 
the claim percentages they represent.’’ 73 
The MLC responded that it will ‘‘engage 
in non-discriminatory treatment 
towards domestic and foreign copyright 
owners, CMOs and administrators,’’ 74 
and that it ‘‘intends to operate on a non- 
discriminatory basis, and all natural and 


legal persons or entities of any 
nationality are welcome to register their 
claims to works with the MLC.’’ 75 


The NPRM noted that ‘‘[w]hile the 
MMA does not reference foreign 
musical works specifically, nothing in 
the statute indicates that foreign 
copyright owners should be treated 
differently from U.S. copyright owners 
under the blanket licensing regime, or 
prevents the MLC from seeking or 
including data from foreign CMOs in 
building the public database.’’ 76 The 
Office also stated that ‘‘[w]here 
copyright ownership has been assigned 
or otherwise transferred to a foreign 
CMO or, conversely, a U.S. sub- 
publisher, the statute does not specify 
that it should be treated differently from 
a similarly-situated U.S. entity that has 
been assigned or otherwise been 
transferred copyright ownership.’’ 77 
The Office noted that the MLC appeared 
to be planning for data collection from 
foreign CMOs, as evidenced by 
promotional material in connection 
with its Data Quality Initiative (DQI).78 


Based on public comments, the Office 
concluded that to the extent reasonably 
available to the MLC, it would be 
beneficial for the database to include 
information related to all persons or 
entities that own or control the right to 
license and collect royalties related to 
musical works in the United States, and 
that music publishing administrator and 
control information would be valuable 
additions.79 Accordingly, the proposed 
rule required the public database to 
include administrator(s) or other 
authorized entity(ies) who license the 
musical work (or share thereof) and/or 
collect mechanical royalties for such 
musical work (or share thereof) in the 
United States.80 It would not prevent 
the MLC from including additional 
information with respect to foreign 
CMOs.81 


In response, CISAC & BIEM again 
expressed ‘‘the need to have CMOs 
clearly recognized as ‘copyright 
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82 CISAC & BIEM NPRM Comment at 1–2. 
83 Id. at 2 (emphasis added). 
84 SONA NPRM Comment at 6 (‘‘When 


contemplating rules and procedures to implement 
a database intended to show the public information 
on the ownership of a musical work, it is important 
that the development of the database conceive that 
the data it incorporates and users that rely on that 
data are not all of U.S. origin.’’). 


85 MLC NPRM Comment at 3 (citation omitted). 
86 MLC Ex Parte Letter #11 at 4. 


87 17 U.S.C. 101. SGA maintains that ‘‘[m]any 
songwriters (including composers) and their heirs 
have carefully opted to retain ownership of the 
copyrights in their musical compositions, and to 
assign only limited administration or co- 
administration rights to third party music 
publishing entities,’’ and that ‘‘any songwriter or 
heir who retains copyright ownership in her or his 
portion of a work [should be able to] serve notice 
on the MLC at any time directing that she or he is 
to be listed as the copyright owner in the database 
as to that portion.’’ SGA & SCL NPRM Comment at 
4. If a songwriter or a songwriter’s heir is the 
copyright owner of a musical work, the public 
database should identify the songwriter or heir as 
such, to the extent such information is available to 
the mechanical licensing collective. 


88 See CISAC & BIEM et al. Ex Parte Letter Oct. 
27, 2020 at 2. 


89 See CISAC & BIEM September NOI Initial 
Comment at 3 (noting foreign musical works ‘‘may 
have a publisher or may be sub-published in the US 
in a way that the sub-publisher does not necessarily 
hold 100% of the mechanical rights’’); CISAC & 
BIEM et al. Ex Parte Letter Oct. 27, 2020 at 2 (noting 
‘‘the existence of certain limitations in certain 
cases, that prevent sub-publishers from collecting 
100% of mechanical (e.g. 25% limitation in the case 
of GEMA works)’’). 


90 The rule uses the term ‘‘playing time.’’ See 37 
CFR 210.27(e)(1)(i)(D). 


91 85 FR at 58188–89; see Recording Academy 
NPRM Comment at 2; SONA NPRM Comment at 7; 
ARM April NOI Comment at 3; MLC Reply 
September NOI Comment at App. E; MLC April NOI 
Comment at 10; Recording Academy Initial 
September NOI Comment at 3; Recording Academy 
April NOI Comment at 3; RIAA Initial September 
NOI Comment at 6–7; SONA April NOI Comment 
at 6; SoundExchange Initial September NOI 
Comment at 7. Because UPC numbers are ‘‘product- 
level’’ identifiers and sound recordings can thus 
have multiple UPC numbers (i.e., one for each 
product on which the sound recording appears), 
ARM and SoundExchange ask the MLC to be careful 
about conveying the association between the UPC 
number displayed in the database and the track at 
issue to reduce confusion. ARM NPRM Comment at 
2; SoundExchange NPRM Comment at 5. 


92 17 U.S.C. 115(d)(3)(E)(ii)(IV)(bb), (iii)(I)(dd)– 
(ee). 


owners,’’’ explaining that ‘‘outside the 
U.S., the ‘copyright ownership’ of the 
work is attributed to the CMOs 
managing the mechanical rights . . .’’ 82 
CISAC & BIEM also contended that 
there is no ‘‘business need to include 
the creator percentage shares in the 
musical works’’ in the public database 
(as opposed to copyright owner share(s), 
which is required by the statute), ‘‘as 
this information [is] not required to 
license or distribute musical works, and 
constitutes particularly sensitive and 
confidential financial and business 
information for creators and their 
representatives.’’ 83 SONA emphasized 
the importance of the Office’s statement 
that ‘‘there is no indication that foreign 
copyright owners should have different 
treatment under the blanket licensing 
regime.’’ 84 For its part, the MLC has 
‘‘repeatedly maintained that it will 
engage in non-discriminatory treatment 
towards domestic and foreign copyright 
owners, CMOs and administrators,’’ and 
that ‘‘foreign CMOs should be treated no 
differently in the database from other 
mechanical rights administrators.’’ 85 
The MLC also stated that if a foreign 
CMO ‘‘is an owner or administrator of 
US copyright rights, it will be treated as 
such, and in a non-discriminatory 
manner as compared to other US 
copyright owners or administrators.’’ 86 


Having considered these comments, 
the Office reaffirms the general 
requirement that the database include 
information related to all persons or 
entities that own or control the right to 
license and collect royalties related to 
musical works in the United States, 
irrespective of whether those persons or 
entities are located outside the United 
States. The interim rule thus adopts this 
aspect of the proposed rule without 
modification. To address CISAC & 
BIEM’s concerns about the recognition 
of copyright ownership by foreign 
CMOs, the interim rule references the 
statutory definitions of ‘‘copyright 
owner’’ and ‘‘transfer of copyright 
ownership,’’ and states that a copyright 
owner includes entities, including 
foreign CMOs, to which ‘‘copyright 
ownership has been transferred through 
an assignment, mortgage, exclusive 
license, or any other conveyance, 
alienation, or hypothecation of a 


copyright or of any of the exclusive 
rights comprised in a copyright, 
whether or not it is limited in time or 
place of effect, but not including a 
nonexclusive license.’’ 87 Where a 
foreign CMO is the copyright owner of 
the musical work under U.S. law, the 
database should identify the foreign 
CMO as the copyright owner, along with 
its percentage share.88 The database 
should take a parallel approach with 
respect to administration rights. 
Depending upon the specific 
arrangements in place, this may mean 
that the database will need to display 
information related to both the foreign 
CMO as well as a U.S. sub-publisher or 
administrator (along with percentage 
shares).89 And while the songwriter or 
composer of the same musical work 
must, by regulation, be identified in the 
database as the songwriter or composer 
(as discussed above), if he or she is not 
the copyright owner due to assignment 
of the copyright to a foreign CMO, he or 
she would not have ownership shares to 
display in the database. To the extent 
that sub-publishers own or control 
foreign musical works in the U.S. and 
foreign CMOs do not (i.e., the foreign 
CMOs do not have a U.S. right of 
ownership or administration), the Office 
concludes that the mechanical licensing 
collective should not be required to 
include information about such foreign 
CMOs in the database. The Office 
recognizes that including foreign CMO 
information even when the CMOs are 
not copyright owners or administrators 
in the U.S. may be desired by certain 
commenters, but the Office is reluctant 
to require the MLC to include such 
information at this time, given the 
MLC’s indication that it needs to focus 


on more core tasks. As noted above, in 
considering whether to prescribe the 
inclusion of additional fields beyond 
those statutorily required, the Office 
focused on fields that the record 
indicates would advance the goal of the 
public database: Reducing the number 
of unmatched musical works by 
accurately identifying musical work 
copyright owners so they can be paid 
what they are owed under the section 
115 statutory license. Should confusion 
arise after the musical works database 
becomes publicly available, the Office is 
willing to consider whether adjustment 
to the interim rule is warranted. 


5. Additional Information Related To 
Identifying Musical Works and Sound 
Recordings 


Given the general consensus of 
comments, the interim rule largely 
adopts the proposed rule without 
modification, which requires the public 
database to include the following fields, 
to the extent reasonably available to the 
MLC: Alternate titles for musical works, 
opus and catalog numbers of classical 
compositions, and track duration,90 
version, and release date of sound 
recordings.91 It also incorporates the 
statutory requirements to include, to the 
extent reasonably available to the 
mechanical licensing collective, other 
non-confidential information commonly 
used to assist in associating sound 
recordings with musical works (for 
matched musical works), and for 
unmatched musical works, other non- 
confidential information commonly 
used to assist in associating sound 
recordings with musical works, and any 
additional non-confidential information 
reported to the mechanical licensing 
collective that may assist in identifying 
musical works.92 The MLC notes that 
‘‘[o]pus and catalog numbers for 
classical compositions and UPC have 
now been added to the DDEX format, so 
the MLC will provide that information 


VerDate Sep<11>2014 17:03 Dec 30, 2020 Jkt 253001 PO 00000 Frm 00017 Fmt 4700 Sfmt 4700 E:\FR\FM\31DER1.SGM 31DER1kh
am


m
on


d 
on


 D
S


K
JM


1Z
7X


2P
R


O
D


 w
ith


 R
U


LE
S







86810 Federal Register / Vol. 85, No. 251 / Thursday, December 31, 2020 / Rules and Regulations 


93 MLC NPRM Comment at 3. 
94 ARM NPRM Comment at 3; SoundExchange 


NPRM Comment at 5. 
95 ARM NPRM Comment at 3. 
96 Id. at 2. 
97 See id. at 3. 
98 MLC NPRM Comment at 3. See MLC Ex Parte 


Letter #11 at 4 (contending that its proposed 
language allows it to ‘‘operate under its reasonable 
judgment as to which fields fit into the category’’). 


99 See DLC Initial September NOI Comment at 20; 
Music Innovation Consumers (‘‘MIC’’) Coalition 


Initial September NOI Comment at 2; Barker Initial 
September NOI Comment at 8–9. 


100 See MLC Reply September NOI Comment at 
36 (pointing out that its ‘‘primary responsibility is 
to engage in the administration of mechanical rights 
and to develop and maintain a mechanical rights 
database,’’ and that ‘‘gather[ing], maintain[ing], 
updat[ing] and includ[ing] . . . performance rights 
information—which rights it is not permitted to 
license—would require significant effort which 
could imperil [its] ability to meet its statutory 
obligations with respect to mechanical rights 
licensing and administration by the [license 
availability date]’’); FMC Reply September NOI 
Comment at 3. 


101 ASCAP & BMI Reply September NOI 
Comment at 2. 


102 85 FR at 22576; see 17 U.S.C. 115(d)(3)(C)(iii) 
(limiting administration of voluntary licenses to 
‘‘only [the] reproduction or distribution rights in 
musical works for covered activities’’). 


103 85 FR at 58176. 
104 DLC NPRM Comment at 3; DLC Ex Parte Letter 


Dec. 11, 2020 (‘‘DLC Ex Parte Letter #8’’) at 3–4. 
105 DLC Ex Parte Letter #8 at 4. The DLC also 


states that ‘‘BMI has taken the position that it is not 
barred from licensing mechanical rights in addition 


to public performance rights, and ASCAP has 
sought an amendment to its consent decree 
permitting it to engage in such licensing,’’ and that 
‘‘[i]f the PROs begin to administer mechanical rights 
in the United States, then including information 
about PRO affiliation in the MLC’s database will be 
especially important.’’ Id. 


106 Id. 
107 MAC NPRM Comment at 4. 
108 Recording Academy NPRM Comment at 3; 


CISAC & BIEM April NOI Comment at 3; FMC April 
NOI Comment at 2; SGA & SCL NPRM Comment 
at 3–4; see also SONA NPRM Comment at 7 
(accepting Office’s decision not to compel PRO 
affiliation). 


109 MLC April NOI Comment at 10. 


to the extent it is reasonably available to 
the MLC.’’ 93 


ARM and SoundExchange seek clarity 
regarding the meaning of ‘‘release 
date.’’ 94 ARM maintains that because 
‘‘it is not uncommon for a given sound 
recording to be released on more than 
one product, each with its own release 
date,’’ ‘‘the release date included in the 
database must reflect the actual, not the 
intended, release date,’’ 95 and 
‘‘regulations should prohibit the MLC 
from publicly displaying any data about 
a sound recording prior to its actual 
release date.’’ 96 The Office agrees that 
‘‘release date’’ should not be an 
intended release date; rather, it should 
reflect the date on which the recording 
was first released. The Office 
encourages the MLC to include an 
explanation of release date in its 
glossary.97 


Finally, the MLC contends that the 
phrase ‘‘other non-confidential 
information commonly used to assist in 
associating sound recordings with 
musical works’’ is vague, and suggests 
changing it to ‘‘other non-confidential 
information that the MLC reasonably 
believes would be useful to assist in 
associating sound recordings with 
musical works.’’ 98 After carefully 
considering the statute, legislative 
history, and comments, the Office agrees 
that the MLC should have some 
flexibility to include additional 
information that may be helpful for 
matching purposes, but is also mindful 
that the phrase proposed by the NPRM 
was taken directly from the statute. 
Accordingly, the Office has adjusted the 
interim rule to add the phrase 
‘‘reasonably believes, based on common 
usage’’ for consistency with the statute 
(i.e., the MLC is required to include, to 
the extent reasonably available to it, 
other non-confidential information that 
it reasonably believes, based on 
common usage, would be useful to 
assist in associating sound recordings 
with musical works). 


6. Performing Rights Organization 
Affiliation 


In response to the September NOI, a 
few commenters maintained that the 
public database should include PRO 
affiliation.99 By contrast, the MLC and 


FMC raised concerns about including 
and maintaining PRO affiliation in the 
public database.100 The largest PROs, 
the American Society of Composers, 
Authors, and Publishers (‘‘ASCAP’’) and 
Broadcast Music, Inc. (‘‘BMI’’), also 
objected, stating that because ‘‘music 
performing rights organizations such as 
BMI and ASCAP all have 
comprehensive databases on musical 
works ownership rights, and these 
databases are publicly available,’’ 
‘‘administration of data with respect to 
the licensing of public performing rights 
does not require government 
intervention.’’ 101 


After evaluating these comments, in 
the April NOI the Office tentatively 
concluded against requiring PRO 
affiliation in the public database, noting 
that ‘‘[b]ecause the MMA explicitly 
restricts the MLC from licensing 
performance rights, it seems unlikely to 
be prudent or frugal to require the MLC 
to expend resources to maintain PRO 
affiliations for rights it is not permitted 
to license.’’ 102 Similarly, the Office 
declined to require the inclusion of PRO 
affiliation in the proposed rule.103 


In response to the NPRM, the DLC 
asked the Office to reconsider and 
include PRO affiliation in the public 
database.104 The DLC contends that PRO 
affiliation may aid matching in some 
instances, giving the example of 
songwriters affiliated with ASCAP being 
able to ‘‘target their searches of the 
MLC’s database for works that the MLC 
has affiliated with ASCAP,’’ and ‘‘more 
readily confirm that the PRO and MLC 
databases contain consistent 
information regarding information such 
as share splits and unique identifiers’’ 
(i.e., ‘‘mak[ing] the MLC database a 
useful cross-check for PRO data’’).105 


The DLC asks that the MLC ‘‘not throw 
away valuable musical works 
metadata,’’ and states it ‘‘would not be 
opposed to an accommodation such as 
a six-month transition period for this 
aspect of the database.’’ 106 MAC 
similarly requests inclusion of PRO 
affiliation.107 By contrast, CISAC & 
BEIM, FMC, Recording Academy, and 
SGA & SCL agree it should not be 
included, with Recording Academy 
stating that ‘‘information related to 
public performance rights goes beyond 
the scope of the MMA, which is focused 
on mechanical rights.’’ 108 For its part, 
the MLC contends that it ‘‘should be 
afforded the opportunity to focus on its 
main priority of a robust and fulsome 
mechanical rights database,’’ and not 
include PRO affiliation, but that ‘‘[i]f, at 
some time in the future, the MLC has 
the capacity and resources to also 
incorporate performance rights 
information, it may undertake this task 
. . .’’ 109 


Having considered these comments, 
the statutory text, and legislative 
history, the Office concludes that the 
mechanical licensing collective should 
not be required to include PRO 
affiliation in the public database at this 
time. The Office recognizes that PRO 
affiliation is desired by certain 
commenters, particularly licensees, for 
transparency purposes, and that the 
record contains some limited 
suggestions that it could be a useful data 
point in the MLC’s core project of 
matching works under the mechanical 
license. Without further information, 
the Office is reluctant to require the 
MLC to include such information, given 
the statutory prohibition against 
administering performance licenses and 
the MLC’s suggestion that it needs to 
focus on more core tasks. In addition, in 
a related rulemaking, the Office 
declined to require that musical work 
copyright owners provide information 
related to PRO affiliation in connection 
with the statutory obligation to 
undertake commercially reasonably 
efforts to deliver sound recording 
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110 85 FR 58114, 58121 (Sept. 17, 2020). 
111 17 U.S.C. 115(d)(3)(E)(v); 85 FR at 22576; 85 


FR at 58176–77. 
112 See DLC Initial September NOI Comment at 


20; SoundExchange Initial September NOI 
Comment at 10; CISAC & BIEM April NOI Comment 
at 3; FMC April NOI Comment at 2; SoundExchange 
April NOI Comment at 4–5; SONA April NOI 
Comment at 9. 


113 MLC April NOI Comment at 12. 
114 MLC Ex Parte Letter #7 at 4. 
115 MLC April NOI Comment at 12. 


116 85 FR at 58189. 
117 85 FR at 22576; 85 FR at 58177; 17 U.S.C. 


115(d)(3)(M)(i); id. at 115(d)(3)(D)(ix)(II)(aa). 
118 CISAC & BIEM NPRM Comment at 2–3. 


SoundExchange asserts that ‘‘the regulations 
[should] make clear that, in addition to ‘archiving 
and maintaining such historical data,’ the MLC 
shall make such historical data available to the 
public.’’ SoundExchange NPRM Comment at 4. The 
interim rule, like the proposed rule, identifies the 
categories of information that must be included in 
the public musical works database, which includes 
historical information. See 85 FR at 58188 (‘‘This 
section prescribes the rules under which the 
mechanical licensing collective will provide 
information relating to musical works (and shares 
of such works), and sound recordings in which the 
musical works are embodied, in the public musical 
works database prescribed by 17 U.S.C. 
115(d)(3)(E). . . .’’). 


119 17 U.S.C. 203, 304(c), 304(d). 


120 Barker Initial September NOI Comment at 4. 
121 MLC Reply September NOI Comment at 19, 


App. at 10–11; see also 85 FR at 22532–33. 
122 DLC Ex Parte Letter Feb. 14, 2020 (‘‘DLC Ex 


Parte Letter #1’’) at 3; DLC Ex Parte Letter #1 
Presentation at 15; DLC Ex Parte Letter Feb. 24, 
2020 at 4; DLC Ex Parte Letter Mar. 4, 2020 (‘‘DLC 
Ex Parte Letter #3’’) at 5. 


123 85 FR at 22576. 
124 DLC April NOI Comment at 4 n.19; SGA & 


SCL April NOI Comment at 8; SONA April NOI 
Comment at 2–3. 


125 MLC April NOI Comment at 10. 
126 Recording Academy April NOI Comment at 3. 


See also Recording Academy NPRM Comment at 3 
(‘‘The decision not to require the inclusion of 
termination information in the public database is 
prudent and appropriate.’’). 


127 85 FR at 58178. 
128 SGA & SCL NPRM Comment at 4. 


information to the MLC.110 Given that 
the MLC intends to source musical work 
information from copyright owners or 
administrators, requiring the MLC to 
‘‘pass through’’ PRO affiliation from 
DMPs may potentially be confusing as 
to the source of such information or 
result in incorrect or conflicting 
information. After the MLC has been up 
and running, the Office is willing to 
consider whether modifications to the 
interim rule prove necessary on this 
subject. In the meantime, as previously 
noted by the Office, not requiring the 
MLC to include PRO affiliation does not 
inhibit the MLC from optionally 
including such information.111 Should 
the MLC decide to include PRO 
affiliation in the database and source 
such information from DMPs’ reports of 
usage, the Office encourages the MLC to 
include an explanation of PRO 
affiliation and the sourcing of such 
information in its glossary. 


7. Historical Data 
In response to the September NOI and 


April NOI, multiple commenters 
asserted that the public database should 
maintain and make historical ownership 
information available.112 For its part, 
the MLC stated its intention to 
‘‘maintain information about each and 
every entity that, at any given point in 
time, owns a share of the right to receive 
mechanical royalties for the use of a 
musical work in covered activities,’’ and 
to ‘‘maintain at regular intervals 
historical records of the information 
contained in the database.’’ 113 The MLC 
confirmed that it ‘‘will maintain an 
archive of data provided to it after the 
license availability date (‘LAD’) and that 
has subsequently been updated or 
revised (e.g., where there is a post-LAD 
change in ownership of a share of a 
musical work), and the MLC will make 
this historic information available to the 
public.’’ 114 The MLC contends that ‘‘it 
should be permitted to determine, in 
consultation with its vendors, the best 
method for maintaining and archiving 
historical data to track ownership and 
other information changes in its 
database.’’ 115 


The proposed rule adopted the MLC’s 
request for flexibility as to the most 
appropriate method for archiving and 


maintaining historical data to track 
ownership and other information 
changes in the database, stating that the 
MLC shall maintain at regular intervals 
historical records of the information 
contained in the public musical works 
database, including a record of changes 
to such database information and 
changes to the source of information in 
database fields, in order to allow 
tracking of changes to the ownership of 
musical works in the database over 
time.116 No commenters objected to this 
aspect of the proposed rule. The Office 
continues to believe that granting the 
MLC discretion in how to display such 
historical information is appropriate, 
particularly given the complexity of 
ownership information for sound 
recordings (discussed below). 
Accordingly, the interim rule adopts 
this aspect of the proposed rule without 
modification. As previously noted by 
the Office, the MLC must maintain all 
material records of the operations of the 
mechanical licensing collective in a 
secure and reliable manner, and such 
information will also be subject to 
audit.117 CISAC & BIEM did seek clarity 
on whether the database will include 
historical information for both musical 
works and sound recordings.118 The 
Office confirms that the interim rule 
broadly covers information changes in 
the database, which covers information 
relating to both musical works and 
sound recordings. 


8. Terminations 
Title 17 allows authors or their heirs, 


under certain circumstances, to 
terminate an agreement that previously 
granted one or more of the author’s 
exclusive rights to a third party.119 In 
response to the September NOI, one 
commenter suggested that to the extent 
terminations of musical work grants 
have occurred, the public database 
should include ‘‘separate iterations of 
musical works with their respective 
copyright owners and other related 


information, as well as the appropriately 
matched recording uses for each 
iteration of the musical work, and to 
make clear to the public and users of the 
database the appropriate version eligible 
for future licenses.’’ 120 Separately, as 
addressed in a parallel rulemaking, the 
MLC asked that the Office require 
digital music providers to include server 
fixation dates for sound recordings, 
contending that this information will be 
helpful to its determination whether 
particular usage of musical works is 
affected by the termination of grants 
under this statutory provision.121 The 
DLC objected to this request.122 


In the April NOI, the Office sought 
public input on issues that should be 
considered relating to whether 
termination information should be 
included in the public database.123 The 
DLC, SGA & SCL, and SONA support 
including information concerning the 
termination of grants of rights by 
copyright creators in the public 
database.124 By contrast, the MLC 
contended that it ‘‘should not be 
required to include in the public 
database information regarding statutory 
termination of musical works per 
se.’’ 125 The Recording Academy asked 
the Office to ‘‘set aside any issue related 
to termination rights and the MLC until 
it conducts a full and thorough 
examination of the implications . . . for 
songwriters and other authors, 
including an opportunity for public 
comment.’’ 126 


The proposed rule did not require the 
mechanical licensing collective to 
include termination information in the 
public database, an approach that is 
adopted by the interim rule.127 While in 
response to the NPRM, SGA & SCL 
reiterate their viewpoint that this 
information should be required, at this 
time, the Office is not convinced this 
requirement is necessary in light of the 
statutory obligation to maintain an up- 
to-date ownership database.128 Indeed, 
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129 MLC April NOI Comment at 9. 
130 MLC Reply September NOI Comment at 34. 
131 ARM April NOI Comment at 3 (contending 


that the public database should indicate ‘‘which 
data was provided to the MLC by the actual 
copyright owner or its designee, which was 
provided by a DMP and which was provided by 
some other third party’’) (footnote omitted); DLC 
Initial September NOI Comment at 20; DLC Reply 
September NOI Comment at Add. A–15–16; FMC 
April NOI Comment at 2 (agreeing that public 
database ‘‘should include provenance information, 
not just because it helps allow for judgments about 
how authoritative that data is, but because it can 
help writers and publishers know where to go to 
correct any bad data they discover’’); CISAC & BIEM 
April NOI Comment at 3 (‘‘Submitters of 
information should be identified, and when the 
information is derived from copyright owners 
(creators, publishers, CMOs, etc.), it should be 
labelled, and it should prevail over other sources 
of information.’’). 


132 DLC April NOI Comment at 4; SoundExchange 
Initial September NOI Comment at 10–11. 


133 A2IM & RIAA Reply September NOI Comment 
at 2–3 (asserting MLC should be required to obtain 
its sound recording data from a single authoritative 
source); Jessop Initial September NOI Comment at 
3 (‘‘The MLC should obtain sound recording 
information from as close to the source as possible. 
In practice this means from the record label or 
someone directly or indirectly authorized to 
manage this information for them.’’). 


134 MLC April NOI Comment at 12. 


135 MLC Ex Parte Letter #7 at 4. 
136 Id. at 2. 
137 85 FR at 58189. 
138 Id. at 58178. 
139 Id. 
140 Id. 
141 ARM NPRM Comment at 3; SoundExchange 


NPRM Comment at 3. 
142 ARM NPRM Comment at 3; CISAC & BIEM 


NPRM Comment at 2. 


143 MLC Ex Parte Letter #11 at 5. 
144 See id. (noting ‘‘the importance of flexibility 


in precisely how such information is provided 
online to ensure coherent displays and a quality 
user experience’’). 


145 17 U.S.C. 115(d)(3)(E)(ii)(IV)(bb), (iii)(I)(dd). 
146 RIAA Initial September NOI Comment at 2 


(footnote omitted). Although the RIAA’s initial 
September NOI comments suggested that the ERN 
feed included a field labeled sound recording 
copyright owner (SRCO), upon reply, it clarified 
that there is no such specific field. See A2IM & 
RIAA Reply September NOI Comment at 8 n.5. 


147 RIAA Initial September NOI Comment at 2. 


the MLC has noted its intention to 
include information regarding 
administrators that license musical 
works and/or collect royalties for such 
works,129 as well as information 
regarding ‘‘each and every entity that, at 
any given point in time, owns a share 
of the right to receive mechanical 
royalties for the use of a musical work 
in covered activities,’’ 130 which 
presumably should include updated 
ownership information that may be 
relevant for works that are being 
exploited after exercise of the 
termination right. The Office’s 
conclusion does not restrict the MLC 
from optionally including such 
information. 


9. Data Provenance 
In response to both notifications of 


inquiry, commenters overwhelmingly 
supported having the public musical 
works database include data provenance 
information.131 The DLC and 
SoundExchange contend that including 
data provenance information will allow 
users of the database to make their own 
judgments as to its reliability.132 Others 
noted that for sound recordings, first- 
hand data is more likely to be 
accurate.133 For its part, the MLC 
maintains that it ‘‘should be given 
sufficient flexibility to determine the 
best and most operationally effective 
way to ensure the accuracy and quality 
of the data in its database, rather than 
requiring it to identify the source of 
each piece of information contained 
therein.’’ 134 The MLC also stated that it 


‘‘intends to show the provenance of 
each row of sound recording data, 
including both the name of and DPID for 
the DMP from which the MLC received 
the sound recording data concerned,’’ 
and that it ‘‘intends to put checks in 
place to ensure data quality and 
accuracy.’’ 135 For musical works 
information, the MLC maintains that it 
‘‘will be sourced from copyright 
owners.’’ 136 


The proposed rule would require the 
MLC to include data provenance 
information for sound recording 
information in the public database, 
though it grants the MLC some 
discretion on how to display such 
information.137 The proposed rule 
would not require the MLC to include 
data provenance information for 
musical work information, as the MLC 
intends to source musical works 
information from copyright owners 
(which commenters generally 
supported).138 Specifically, the Office 
noted that ‘‘data provenance issues 
appear to be especially relevant to 
sound recording information in the 
public database,’’ particularly ‘‘given 
that the MLC intends to populate sound 
recording information in the public 
database from reports of usage, as 
opposed to using a single authoritative 
source.’’ 139 The Office sought public 
input on this aspect of the proposed 
rule.140 


ARM and SoundExchange both ask 
for regulations to require the MLC to 
identify the actual person or entity from 
which the information came, as opposed 
to including a categorical description 
such as ‘‘digital music provider’’ or 
‘‘usage report,’’ though ARM does ‘‘not 
oppose inclusion of those sorts of 
descriptors along with the party 
name.’’ 141 In addition, ARM and CISAC 
& BIEM contend that the database 
should also include data provenance 
information regarding musical works 
information, with ARM stating that data 
provenance information for musical 
works ‘‘would be of similar benefit to 
users of the database, particularly those 
who are required to pay mechanical 
royalties outside of the blanket 
license.’’ 142 For its part, the MLC 
‘‘confirmed that it will include in the 
database DMP names and DPID 


information where it receives it.’’ 143 
Accordingly, the interim rule states that 
for sound recording information 
received from a digital music provider, 
the MLC shall include the name of the 
digital music provider. Because the 
MLC has stated that it will source 
musical work information from 
copyright owners and administrators of 
those works, and because (as noted 
above) copyright owners and 
administrators will already be included 
in the database, the Office concludes at 
this time that the regulations do not 
need to require data provenance 
information for musical works. Should 
future instances of confusion suggest 
that modifications to the interim rule 
are necessary, the Office is willing to 
reconsider this subject. The interim rule 
does not dictate the precise format in 
which such information is made 
available in the database.144 


C. Sound Recording Information and 
Disclaimers or Disclosures in the Public 
Musical Works Database 


1. ‘‘Sound Recording Copyright Owner’’ 
Information 


In response to the September NOI, 
RIAA and individual record labels 
expressed concern about which 
information will populate the database 
and be displayed to satisfy the statutory 
requirement to include ‘‘sound 
recording copyright owner’’ (SRCO) in 
the public musical works database.145 
Specifically, RIAA explained that under 
current industry practice, digital music 
providers send royalties pursuant to 
information received from record 
companies or others releasing 
recordings to DMPs ‘‘via a specialized 
DDEX message known as the ERN (or 
Electronic Release Notification),’’ which 
‘‘is typically populated with 
information about the party that is 
entitled to receive royalties (who may or 
may not be the actual legal copyright 
owner), because that is the information 
that is relevant to the business 
relationship between record labels and 
DMPs.’’ 146 In short, information ‘‘in the 
ERN message is not meant to be used to 
make legal determinations of 
ownership.’’ 147 RIAA noted the 


VerDate Sep<11>2014 17:03 Dec 30, 2020 Jkt 253001 PO 00000 Frm 00020 Fmt 4700 Sfmt 4700 E:\FR\FM\31DER1.SGM 31DER1kh
am


m
on


d 
on


 D
S


K
JM


1Z
7X


2P
R


O
D


 w
ith


 R
U


LE
S







86813 Federal Register / Vol. 85, No. 251 / Thursday, December 31, 2020 / Rules and Regulations 


148 Id. at 3. Those concerns were echoed in ex 
parte meetings with individual record labels. See 
Universal Music Group (‘‘UMG’’) & RIAA Ex Parte 
Letter Dec. 9, 2019; Sony & RIAA Ex Parte Letter 
Dec. 9, 2019 at 1–2. 


149 SoundExchange Initial September NOI 
Comment at 11–12. 


150 Sony & RIAA Ex Parte Letter Dec. 9, 2019 at 
2 (noting that ‘‘DIY artists and aggregators serving 
that community’’ may be most likely to populate 
the DPID field); A2IM & RIAA Reply September 
NOI Comment at 8–10. The LabelName represents 
the ‘‘brand under which a Release is issued and 
marketed. A Label is a marketing identity (like a 
MusicPublisher’s ‘Imprint’ in book publishing) and 
is not the same thing as the record company which 
controls it, even if it shares the same name. The 
control of a Label may move from one owner to 
another.’’ Digital Data Exchange (‘‘DDEX’’), DDEX 
Data Dictionary, http://service.ddex.net/dd/ 
ERN411/dd/ddex_Label.html (last visited Dec. 17, 
2020). ‘‘PLine’’ is ‘‘[a] composite element that 
identifies the year of first release of the Resource 
or Release followed by the name of the entity that 
owns the phonographic rights in the Resource or 
Release. . . . In the case of recordings that are 
owned by the artist or the artist’s heirs but are 
licensed to one of [their] member companies, the 
PLine field typically lists those individuals’ names, 
even though they generally are not actively 
involved in commercializing those recordings.’’ 
A2IM & RIAA Reply September NOI Comment at 
9 (citing Music Business Association and quoting 
DDEX, DDEX Release Notification Standard Starter 
Guide for Implementation 28 (July 2016), https://
kb.ddex.net/download/attachments/327717/ 
MusicMetadata_DDEX_V1.pdf). 


151 85 FR at 22577. 


152 ARM April NOI Comment at 4. A2IM & RIAA 
initially stated that ‘‘[b]ecause the PLine party is, 
in many cases, an individual who would not want 
to be listed in a public database and is often not 
the party who commercializes the recording, the 
regulations should prohibit that party name from 
appearing in the public-facing database.’’ A2IM & 
RIAA Reply September NOI Comment at 9. The 
Office understands that ARM, of which A2IM and 
RIAA are members, does not object to PLine being 
displayed in the public musical works database. 


153 ARM NPRM Comment at 10, U.S. Copyright 
Office Dkt. No. 2020–5, available at https://
beta.regulations.gov/document/COLC-2020-0005- 
0001. 


154 MLC April NOI Comment at 13. See also 
Digital Data Exchange (‘‘DDEX’’) NPRM Comment at 
2, U.S. Copyright Office Dkt. No. 2020–5, available 
at https://beta.regulations.gov/document/COLC- 
2020-0005-0001 (‘‘[T]he DPID, although a unique 
identifier and in relevant instances an identifier of 
‘‘record companies’’, does not identify sound 
recording copyright owners. It only identifies the 
sender and recipient of a DDEX formatted message 
and, in certain circumstances, the party that the 
message is being sent on behalf of.’’). 


155 DLC Letter July 13, 2020 at 10 (stating ‘‘it 
would require at least a substantial effort for some 
services’’ (around one year of development), ‘‘and 
would be an impracticable burden for some 
others’’). 


156 Recording Academy April NOI Comment at 3. 
Compare ARM April NOI Comment at 5 (stating 
‘‘there is no single field in the ERN that can 
simultaneously tell the public who owns a work, 
who distributes the work and who controls the right 
to license the work’’). 


157 As the MMA also requires ‘‘sound recording 
copyright owner’’ to be reported by DMPs to the 
mechanical licensing collective in monthly reports 
of usage, the Office has separately issued an interim 
rule regarding which information should be 
included in such reports to satisfy this requirement. 
Because industry practice has not included a single 
data field to provide definitive data regarding sound 
recording copyright ownership, that rule proposes 
that DMPs can satisfy this obligation by reporting 
information in the following fields: LabelName and 
PLine. See 37 CFR 210.27(e)(4). 


158 85 FR at 58180. 
159 See ARM April NOI Comment at 5 (suggesting 


that ‘‘LabelName’’ be described as ‘‘U.S. Releasing 
Party (if available),’’ and that ‘‘PLine’’ be described 
as ‘‘Sound Recording Owner of Record (who may 
not be the party that commercializes the recording; 
note that this party may change over time)’’). 


potential for confusion stemming from a 
field labelled ‘‘sound recording 
copyright owner’’ in the public database 
being populated by information taken 
from the labels’ ERN messages—for both 
the MLC (i.e., the MLC could 
‘‘inadvertently misinterpret or misapply 
the SRCO data’’), and users of the free, 
public database (i.e., they could 
mistakenly assume that the so-called 
‘‘sound recording copyright owner’’ 
information is authoritative with respect 
to ownership of the sound recording).148 
Relatedly, SoundExchange noted that it 
‘‘devotes substantial resources’’ to 
tracking changes in sound recording 
rights ownership, suggesting that 
inclusion of a SRCO field ‘‘creates a 
potential trap for the unwary.’’ 149 A2IM 
& RIAA and Sony suggested that three 
fields—DDEX Party Identifier (DPID), 
LabelName, and PLine—may provide 
indicia relevant to determining sound 
recording copyright ownership.150 


In the April NOI, the Office sought 
public comment regarding which data 
should be displayed to satisfy the 
statutory requirement, including 
whether to require inclusion of multiple 
fields to lessen the perception that a 
single field contains definitive data 
regarding sound recording copyright 
ownership.151 In response, ARM did not 
object ‘‘to a regulation that requires the 
MLC to include [DDEX Party Identifier 
(DPID), LabelName, and PLine] in the 
Database, provided the fields are each 


labeled in a way that minimizes 
confusion and/or misunderstanding,’’ as 
‘‘this will lessen the perception that a 
single field contains definitive data 
regarding sound recording copyright 
ownership information.’’ 152 For DPID, 
the Office understands that ARM does 
not object to including the DPID party’s 
name, but does ‘‘object to the numerical 
identifier being disclosed, as the list of 
assigned DPID numbers is not public 
and disclosing individual numbers 
(and/or the complete list of numbers) 
could have unintended 
consequences.’’ 153 The MLC ‘‘ha[d] no 
issue with including LabelName and 
PLine information in the public 
database to the extent the MLC receives 
that information from the DMPs,’’ but 
expressed concern about including 
DPID because it ‘‘does not identify 
sound recording copyright owner, but 
rather, the sender and/or recipient of a 
DDEX-formatted message.’’ 154 The DLC 
stated that LabelName and Pline ‘‘are 
adequate on their own,’’ as DPID ‘‘is not 
a highly valuable data field,’’ and 
contended that the burden of converting 
DPID numerical codes into parties’ 
names (to address ARM’s concern about 
displaying the numerical identifier) 
outweighs any benefit of including DPID 
in the public database.155 The Recording 
Academy, although acknowledging that 
‘‘DDEX ERN information is an important 
source of reliable and authoritative data 
about a sound recording,’’ asserted that 
‘‘many of the fields serve a distinct 
purpose in the digital supply chain and 
do not satisfy the ‘sound recording 


copyright owner’ field required in the 
MLC database.’’ 156 


The proposed rule tentatively 
concluded that DPID does not have as 
strong a connection to the MLC’s 
matching efforts or the mechanical 
licensing of musical works as the other 
fields identified as relevant to the 
statutory requirement to list a sound 
recording copyright owner. In light of 
this, and the commenters’ concerns, the 
proposed rule did not require the MLC 
to include DPID in the public database. 
In case the MLC later chooses to include 
DPID in the public database, the 
proposed rule states that the DPID 
party’s name may be displayed, but not 
the numerical identifier. In addition, 
because industry practice has not 
included a single data field to provide 
definitive data regarding sound 
recording copyright ownership, to 
satisfy the statute’s requirement to 
include information regarding ‘‘sound 
recording copyright owner,’’ the 
proposed rule requires the MLC to 
include data for both LabelName and 
PLine in the public database, to the 
extent reasonably available.157 In light 
of numerous comments expressing 
similar views, the Office tentatively 
concluded that inclusion of these two 
fields would adequately satisfy the 
statutory requirement by establishing an 
avenue for the MLC to include relevant 
data that is transmitted through the 
existing digital supply chain, and thus 
reasonably available for inclusion in the 
public database.158 


Regarding labeling, the Office 
tentatively declined to regulate the 
precise names of these fields,159 
although the proposed rule precluded 
the MLC from labeling either the PLine 
or LabelName field ‘‘sound recording 
copyright owner,’’ and required the 
MLC to consider industry practices 
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160 The same limitation applies if the MLC elects 
to include DPID information. 


161 85 FR at 58180 (quoting MLC Ex Parte Letter 
#7 at 4). 


162 Id. 
163 Id. (quoting MLC Ex Parte Letter #7 at 4). 
164 Id. (quoting DDEX NPRM Comment at 1, U.S. 


Copyright Office Dkt. No. 2020–5, available at 
https://beta.regulations.gov/document/COLC-2020- 
0005-0001). 


165 ARM NPRM Comment at 3–4. 
166 Id. at 4. 
167 SoundExchange NPRM Comment at 4. 


168 A2IM & RIAA Reply September NOI Comment 
at 9; CISAC & BIEM Reply September NOI 
Comment at 8; SoundExchange Initial September 
NOI Comment at 12; RIAA Initial September NOI 
Comment at 10; ARM April NOI Comment at 6–7; 
Recording Academy April NOI Comment at 3–4. 


169 MLC Reply September NOI Comment at 36– 
37; MLC April NOI Comment at 13. 


170 See ARM NPRM Comment at 4; MLC NPRM 
Comment at 4; Recording Academy NPRM 
Comment at 3; SoundExchange NPRM Comment at 
5–6. 


171 ARM NPRM Comment at 4. 
172 SoundExchange NPRM Comment at 6. 


173 MLC Ex Parte Letter #11 at 5. 
174 17 U.S.C. 115(d)(3)(E)(i). 
175 Id. at 115(d)(3)(E)(ii)(IV)(bb), (iii)(I)(dd). 
176 85 FR at 58180. 
177 See id. at 58180–81; ARM Ex Parte Letter July 


27, 2020 at 1–2; ARM April NOI Comment at 3; 
ARM NPRM Comment at 6, U.S. Copyright Office 
Dkt. No. 2020–5, available at https://
beta.regulations.gov/document/COLC-2020-0005- 
0001; Jessop Initial September NOI Comment at 3; 
SoundExchange Initial September NOI Comment at 
12; DLC Reply September NOI Comment at 10; DLC 
Ex Parte Letter #3 at 2. During this proceeding, 
RIAA designated SoundExchange as the 
authoritative source of ISRC data in the United 
States. RIAA, RIAA Designates SoundExchange as 


when labeling fields in the public 
database to reduce the likelihood of user 
confusion.160 The Office also expressed 
appreciation that the MLC intends to 
‘‘make available in the database a 
glossary or key, which would include 
field descriptors.’’ 161 The Office 
specifically encouraged ‘‘the MLC to 
consider ARM’s labeling suggestions 
with respect to the PLine and 
LabelName fields.’’ 162 The Office 
strongly disagreed with the MLC’s 
notion that ‘‘the names or labels 
assigned to these fields in the public 
database is not ultimately the MLC’s 
decision,’’ and that ‘‘it is ultimately at 
DDEX’s discretion.’’ 163 The Office 
explained that ‘‘[w]hile DDEX 
‘standardizes the formats in which 
information is represented in messages 
and the method by which the messages 
are exchanged’ ‘along the digital music 
value chain’ (e.g., between digital music 
providers and the MLC), DDEX does not 
control the public database or how 
information is displayed and/or labeled 
in the public database.’’ 164 


The Office received no comments in 
opposition to this aspect of the 
proposed rule. In response, ARM agreed 
with the Office’s decision to include 
LabelName and PLine in the public 
database, prohibit the MLC from 
labeling either field ‘‘sound recording 
copyright owner,’’ and require that the 
MLC ‘‘consider industry practices when 
labeling fields in the public database to 
reduce the likelihood of user 
confusion.’’ 165 ARM also reiterated its 
labeling suggestions for the PLine and 
LabelName fields.166 Similarly, 
SoundExchange ‘‘welcome[d]’’ the 
Office’s approach of prohibiting the 
MLC from identifying either the PLine 
or LabelName field as the ‘‘Sound 
Recording Copyright Owner,’’ and 
directing the MLC to consider industry 
practices when labeling fields in the 
public database to reduce the likelihood 
of user confusion.167 


Given the overwhelming support 
expressed in the comments, and for all 
of the reasons given in the NPRM, the 
interim rule adopts this aspect of the 
proposed rule without modification. 


2. Disclaimer 
Relatedly, the Office received 


persuasive comments requesting that 
the MLC be required to include a 
conspicuous disclaimer regarding sound 
recording copyright ownership 
information in its database. ARM, A2IM 
& RIAA, CISAC & BIEM, Recording 
Academy, and SoundExchange agreed 
that the public database should display 
such a disclaimer.168 And the MLC itself 
has agreed to display a disclaimer that 
its database should not be considered an 
authoritative source for sound recording 
ownership information.169 


The proposed rule would require the 
MLC to include in the public-facing 
version of the musical works database a 
conspicuous disclaimer that states that 
the database is not an authoritative 
source for sound recording ownership 
information, and explains the labeling 
of information in the database related to 
sound recording copyright owner, 
including the ‘‘LabelName’’ and 
‘‘PLine’’ fields. The proposed rule 
would not require that the disclaimer 
include a link to SoundExchange’s ISRC 
Search database. 


The proposed rule was largely 
supported, and is now adopted without 
modification.170 Because the MLC 
intends to populate the public musical 
works database with sound recording 
information from reports of usage 
(discussed below), ARM did suggest that 
the disclaimer ‘‘explain that the sound 
recording data displayed in the database 
has been provided by users of the sound 
recordings, not by the owners or 
distributors of the sound recordings,’’ 
and that ‘‘MLC require users to click on 
the disclaimer to acknowledge that they 
have seen and accepted it.’’ 171 
SoundExchange agrees, noting that it is 
‘‘critically important the MLC’s 
disclaimer concerning sound recording 
information be clear and prominent, and 
perhaps linked to a more detailed 
explanation of the issue, because this 
design decision carries a significant risk 
of confusing the public, which needs to 
understand what the MLC Database is 
and what it is not.’’ 172 For its part, the 
MLC believes having the disclaimer 
state that sound recording information 


has been provided by users of the sound 
recordings ‘‘may be confusing to the 
public, as sound recording information 
reported by DMPs will largely be the 
data provided by the respective record 
labels.’’ 173 


Given that the proposed rule requires 
the MLC to include a conspicuous 
disclaimer that states that the database 
is not an authoritative source for sound 
recording ownership information, and 
explain the labeling of information 
related to sound recording copyright 
owner, including the ‘‘LabelName’’ and 
‘‘PLine’’ fields, the Office adopts this 
aspect of the proposed rule without 
modification. The Office endorses 
SoundExchange’s suggestion that the 
MLC consider providing a more detailed 
explanation of the issue, and also notes 
that the rule does not prohibit the MLC 
from linking to SoundExchange’s ISRC 
Search database. 


3. Populating and Deduplication of 
Sound Recording Information in the 
Public Musical Works Database 


The statute requires the MLC to 
‘‘establish and maintain a database 
containing information relating to 
musical works (and shares of such 
works) and, to the extent known, . . . 
the sound recordings in which the 
musical works are embodied.’’ 174 As 
noted above, for both matched and 
unmatched musical works, the public 
database must include, to the extent 
reasonably available to the MLC, 
‘‘identifying information for sound 
recordings in which the musical work is 
embodied.’’ 175 


As discussed in the NPRM, 
throughout this and parallel 
rulemakings, ‘‘commenters have 
expressed concern about the MLC using 
non-authoritative sources to populate 
the sound recording information in the 
public database.’’ 176 Some commenters, 
including several representing recorded 
music interests, maintained that sound 
recording data in the public database 
should be taken from copyright owners 
or an authoritative source (e.g., 
SoundExchange) rather than DMPs.177 
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Authoritative Source of ISRC Data in the United 
States (July 22, 2020), https://www.riaa.com/riaa- 
designates-soundexchange-as-authoritative-source- 
of-isrc-data-in-the-united-states/. 


178 DLC Reply September NOI Comment at 10. 
179 DLC Ex Parte Letter #3 at 2. 
180 MLC Initial September NOI Comment at 24. 
181 MLC Ex Parte Letter #7 at 2. 
182 85 FR at 58181. 
183 Id.; see SoundExchange Initial September NOI 


Comment at 5 (‘‘[T]he success of the MLC Database 
. . . will depend on it having sufficiently 
comprehensive data of sufficiently high quality that 
it will be respected and used throughout the 
industry.’’); RIAA Initial September NOI Comment 


at 11 (record labels ‘‘anticipate making frequent use 
of the MLC database’’). 


184 85 FR at 58181; see 17 U.S.C. 115(d)(3)(E)(i), 
(ii)(IV)(bb), (iii)(I)(dd). As RIAA explains, ‘‘member 
labels vary the metadata they send the different 
DMPs in order to meet the services’ idiosyncratic 
display requirements,’’ which if passed to the MLC 
even in unaltered form, would result in the MLC 
‘‘still receiv[ing] conflicting data that it will have 
to spend time and resources reconciling.’’ A2IM & 
RIAA Reply September NOI Comment at 2. 


185 85 FR at 58181 (citing 17 U.S.C. 
115(d)(3)(E)(i), (ii)(IV)(bb), (iii)(I)(dd)). 


186 Id. at 58182. 
187 Id. 
188 Id. 
189 SoundExchange NPRM Comment at 7. 


190 MLC NPRM Comment at 4. 
191 Id. at 4–5. 
192 Id. at 5. 
193 Id. 


Though raised in the context of data 
collection by DMPs, as opposed to 
populating the public database, the DLC 
supported the MLC obtaining sound 
recording information from a single, 
authoritative source, such as 
SoundExchange, because ‘‘[w]ith record 
labels acting as the primary and 
authoritative source for their own sound 
recording metadata, the MLC could then 
rely on only a single (or limited number 
of) metadata field(s) from licensees’ 
monthly reports of usage to look up the 
sound recordings in the MLC database 
(e.g., an ISRC or digital music provider’s 
unique sound recording identifier that 
would remain constant across all usage 
reporting).’’ 178 The DLC further 
maintained that ‘‘the MLC’s suggestion 
to obtain disparate sound recording data 
from every digital music provider and 
significant non-blanket licensee is far 
less efficient than obtaining it from a 
single source like SoundExchange.’’ 179 


By contrast, the MLC stated that while 
it intends to use SoundExchange as one 
source of data about sound recordings, 
it intends to primarily rely on data 
received from DMPs to populate sound 
recording information in the 
database.180 The MLC added that 
receiving unaltered sound recording 
data from DMPs, as it sought to have 
required in a separate proceeding, 
would ‘‘both improve the MLC’s ability 
to match musical works to sound 
recordings’’ and ‘‘better allow the MLC 
to ‘roll up’ sound recording data under 
entries that are more likely to reflect 
more ‘definitive’ versions of that sound 
recording data.’’ 181 


The NPRM invited the MLC to 
reassess how it will populate sound 
recording information in the public 
database, noting commenters’ concerns 
about using non-authoritative sources, 
and that adopting a requirement for 
DMPs to report unaltered sound 
recording data fields need not drive 
display considerations with respect to 
the public database.182 The Office stated 
that ‘‘the MMA anticipates a general 
reliability of the sound recording 
information appearing in the public 
database,’’ 183 and that ‘‘[w]hile it may 


be true that reports of usage are the 
better indicators of which sound 
recordings were actually streamed, the 
public database is not necessarily meant 
to serve that same function.’’ 184 The 
statute requires the public database to 
contain information relating to ‘‘the 
sound recordings in which the musical 
works are embodied,’’ which can 
reasonably be read as information to 
identify the sound recordings in which 
musical works are embodied, regardless 
of whether they were streamed pursuant 
to disparate attendant metadata or 
not.185 In the NPRM, the Office also 
noted the potential that by passing 
through inaccurate or confusing sound 
recording information received by DMPs 
in the database, such inaccuracies or 
confusion in the public database could 
translate into inaccuracies in royalty 
statements to musical work copyright 
owners.186 Further, because the statute 
requires the MLC to grant free bulk- 
access to digital music providers, such 
access ‘‘seems less meaningful if [it] 
were to mean regurgitating the same 
information from reports of usage back 
to digital music providers.’’ 187 While 
the proposed regulatory language did 
not address the manner in which the 
MLC populates sound recording 
information in the database or the 
deduplication of sound recording 
records (i.e., eliminating duplicate or 
redundant sound recording records), the 
Office invited further comment on these 
issues.188 


In response, though commenters did 
not express additional concerns about 
the MLC’s plans to populate sound 
recording information in the database, 
SoundExchange did note that ‘‘the 
MLC’s reluctance to include and 
organize its data around authoritative 
sound recording information . . . 
represents a missed opportunity to 
develop a resource with authoritative 
linkages between sound recordings and 
musical works that would be of 
significantly greater value for 
participants in the ecosystem.’’ 189 The 
MLC stated that because the database is 


‘‘musical works-driven,’’ ‘‘it should be 
populated in such a way to assist 
owners of musical works in identifying 
uses of their works by DMPs so they can 
be paid royalties to which they are 
entitled.’’ 190 The MLC maintains that 
‘‘normalizing’’ sound recording data 
‘‘may be useful to sound recording 
copyright owners, but that neither 
serves the primary purpose of the MMA 
nor necessarily helps musical work 
copyright owners.’’ 191 Rather, the MLC 
asserts, ‘‘there could be hundreds of 
different recorded versions of a popular 
musical work . . . , including cover 
versions, live versions, and remastered 
versions,’’ and the musical work 
copyright owner ‘‘wants to see in the 
database all of those hundreds of 
different recordings associated with its 
musical work when it searches for that 
musical work, and it also wants to see 
all of the uses by the different DMPs of 
each of those different recordings 
because it is to be paid for each such 
use.’’ 192 The MLC added that, given the 
requirement for DMPs to provide data 
unaltered from what they receive from 
labels, ‘‘that means that the data the 
MLC receives from the DMPs will itself 
be ‘authoritative’ because it comes from 
the labels.’’ 193 


The Office appreciates comments 
from the various parties on these issues. 
The interim rule adopts the proposed 
flexible approach for the MLC to 
determine the best way to populate the 
database and display sound recording 
information. The Office notes, however, 
that achieving the purpose of the 
database (i.e., reducing the number of 
unmatched musical works by accurately 
identifying musical work copyright 
owners so they can be paid what they 
are owed by DMPs operating under the 
section 115 statutory license) requires 
accurate information to be presented to 
musical work copyright owners (and the 
public) in a user-friendly and 
meaningful manner. Should a copyright 
owner be confronted with thousands of 
entries of the identical sound recording 
in the database (as opposed to 
numerous, but different, sound 
recordings embodying the musical 
work) that are not linked or associated, 
and each entry represents a single use 
of a sound recording instead of its 
identity, the Office questions the 
meaningfulness of such information. 
The Office is thus encouraged that MLC 
will work to use unaltered data ‘‘after it 
begins to receive it in September 2021’’ 
‘‘as ‘keys’ to ‘roll up’ into one set of 
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194 MLC NPRM Comment at 6. The MLC asked 
that it be able to defer development on this project 
until at least October 2021, after it has started 
receiving and can review unaltered data, to provide 
it with time to complete development of the 
database’s core functionality. Id. 


195 See MLC Letter July 13, 2020 at 7 (stating 
‘‘[a]ll of the metadata fields proposed in 
§ 210.27(e)(1) will be used as part of the MLC’s 
matching efforts’’); see also 85 FR 22518, 22541 
(Apr. 22, 2020) (sound recording information fields 
proposed in § 210.27(e)(1)). 


196 17 U.S.C. 115(d)(3)(E)(vi). 
197 Id. at 115(d)(3)(E)(v). 
198 Id. 
199 H.R. Rep. No. 115–651, at 8; S. Rep. No. 115– 


339, at 8; Conf. Rep. at 7. 


200 H.R. Rep. No. 115–651, at 8; S. Rep. No. 115– 
339, at 8; Conf. Rep. at 7. 


201 H.R. Rep. No. 115–651, at 8; S. Rep. No. 115– 
339, at 8; Conf. Rep. at 7. 


202 85 FR at 58189; see Muzzey NPRM Comment 
at 1 (‘‘It is crucial that the MLC database be 
searchable and completely public-facing . . .’’). The 
MLC has advised that ‘‘[i]n the initial version [of 
the database], the searchable fields are planned to 
be: (a) Work Title; (b) Work MLC Song Code; (c) 
ISWC; (d) Writer Name; (e) Writer IPI name number; 
(f) Publisher Name; (g) Publisher IPI name number; 
and (h) MLC Publisher Number,’’ and that 
‘‘additional searchable fields may be added in the 
future.’’ MLC Ex Parte Letter #11 at 3. 


203 85 FR at 58183. 
204 Id. at 58184. 
205 Recording Academy NPRM Comment at 3; 


SONA NPRM Comment at 7–8; SoundExchange 
NPRM Comment at 5; ARM NPRM Comment at 4. 


206 MLC NPRM Comment at 7. 
207 Id. 
208 MLC Ex Parte Letter #11 at 2. 


209 Id. 
210 Id. 
211 85 FR at 58182–83 (citing A2IM & RIAA Reply 


September NOI Comment at 7, FMC Reply 
September NOI Comment at 3, MAC Initial 
September NOI Comment at 2, Recording Academy 
Initial September NOI Comment at 4, 
SoundExchange Reply September NOI Comment at 
9). 


212 MAC NPRM Comment at 3. 
213 Id. at 4. The Office notes that to the extent 


such information is provided in royalty statements 
to musical work copyright owners from the MLC, 
as noted above, there are no restrictions on the use 
of those statements by copyright owners. 


metadata different sound recording 
metadata reported by DMPs in usage 
reports for an identical sound 
recording.’’ 194 If, after the MLC starts 
receiving unaltered data from DMPs, it 
proves appropriate to develop more 
specific regulatory guidance, the Office 
is amenable to reconsideration. As even 
the MLC has acknowledged, sound 
recording information may be helpful 
for matching purposes,195 so its 
inclusion does not serve only sound 
recording owners. 


D. Access to Information in the Public 
Musical Works Database 


As noted above, the statute directs the 
Office to ‘‘establish requirements by 
regulations to ensure the usability, 
interoperability, and usage restrictions 
of the [public] musical works 
database.’’ 196 The database must ‘‘be 
made available to members of the public 
in a searchable, online format, free of 
charge.’’ 197 The mechanical licensing 
collective must make the data available 
‘‘in a bulk, machine-readable format, 
through a widely available software 
application,’’ to digital music providers 
operating under valid notices of license, 
compliant significant nonblanket 
licensees, authorized vendors of such 
digital music providers or significant 
nonblanket licensees, and the Office, 
free of charge, and to ‘‘[a]ny other 
person or entity for a fee not to exceed 
the marginal cost to the mechanical 
licensing collective of providing the 
database to such person or entity.’’ 198 
The legislative history stresses the 
importance of the database and making 
it available to ‘‘the public without 
charge, with the exception of recovery 
of the marginal cost of providing access 
in bulk to the public.’’ 199 It adds that 
‘‘[i]ndividual lookups of works shall be 
free although the collective may 
implement reasonable steps to block 
efforts to bypass the marginal cost 
recovery for bulk access if it appears 
that one or more entities are attempting 
to download the database in bulk 


through repeated queries.’’ 200 And 
‘‘there shall be no requirement that a 
database user must register or otherwise 
turn over personal information in order 
to obtain the free access required by the 
legislation.’’ 201 


1. Method of Access 
The proposed rule required the MLC 


to ‘‘make the musical works database 
available to members of the public in a 
searchable, real-time, online format, free 
of charge.’’ 202 The Office agreed that the 
MLC should—especially initially, due to 
its start-up nature—have some 
discretion regarding the precise format 
in which it provides bulk access to the 
public database.203 Given, however, 
‘‘the overwhelming desire for the MLC 
to provide bulk access through APIs 
from a broad swatch of organizations 
representing various corners of the 
music ecosystem,’’ the Office proposed 
that the MLC must begin providing bulk 
access to the public database through 
APIs starting July 1, 2021.204 


The proposed rule was applauded by 
commenters.205 The MLC stated its 
intention to provide bulk access through 
an API as proposed, but raised concerns 
regarding implementation by July 1, 
2021.206 It noted in particular that it 
‘‘will not be able to commence the work 
to develop the API until after it has 
begun issuing royalty statements in the 
Spring of 2021’’ and requested that the 
deadline be extended to December 31, 
2021 ‘‘to ensure sufficient development 
time.’’ 207 The MLC asks for the 
extension ‘‘to allow time to conduct 
proper consultation with stakeholders 
throughout the industry regarding their 
requirements, gather their feedback, and 
then design, test and implement, so as 
to provide the most useful API,’’ but did 
indicate that ‘‘it will aim to implement 
API access sooner in 2021 where that is 
reasonably practical.’’ 208 In the 
meantime, the MLC will be ‘‘providing 


access through Secure File Transfer 
Protocol (SFTP) on a weekly basis,’’ 
which is ‘‘expected to be available by 
January 2021.’’ 209 Because the proposed 
rule requires the MLC to provide bulk 
access in a ‘‘real-time’’ format, the MLC 
asks that the rule be adjusted to delete 
the words ‘‘real-time.’’ 210 


After carefully considering this issue, 
the Office agrees that having time to 
seek industry feedback while 
developing an API increases the chances 
of developing one that meets the needs 
of industry participants. Accordingly, 
the interim rule provides the MLC until 
December 31, 2021 to implement bulk 
access through an API. The Office 
declines, however, to remove the words 
‘‘real-time’’ from the rule. The Office 
raised the issue of ‘‘real-time’’ access in 
response to the DLC’s initial proposal 
that bulk access be provided through a 
weekly file, and multiple commenters 
objected, asserting that real-time access 
to the public database is necessary to 
meet the goals of the statute and avoid 
industry reliance upon stale data.211 
Given the regulation, the Office thus 
encourages the MLC to consider offering 
bulk access via SFTP on a more frequent 
basis until the API is available. 


Next, MAC requests that the 
regulations require the MLC to provide 
songwriters with ‘‘access to the same 
level of certain data as . . . publishers, 
digital music providers, labels, etc., free 
of charge.’’ 212 Specifically, MAC 
proposed that any songwriter who has 
authored or co-authored any musical 
work should have access ‘‘to the 
following information at the same time 
it is provided to the publisher or 
administrator of record’’: (1) The 
amount of revenue each DSP has paid 
to the MLC for the work, (2) the amount 
of revenue the MLC has paid to the 
respective publisher or administrator, 
and (3) the total stream count of each 
work per DSP.213 


When asked about songwriter access, 
the MLC made some overtures towards 
ensuring songwriter access for purposes 
of correcting data. The MLC confirmed 
that ‘‘the public musical works database 
will be viewable by the general public 
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214 MLC Ex Parte Letter #11 at 5. 
215 Id. 
216 Id.; see SONA NPRM Comment at 3 (‘‘[I]t is 


important that songwriters have access to data 
information available to music publishers and 
musical work administrators, such as the MLC’s 
Data Quality Initiative (‘DQI’).’’). 


217 The Office has long rejected the suggestion to 
place a confidentiality requirement on copyright 
owners receiving statements of account under the 
section 115 license due to the inclusion of 
‘‘competitively sensitive’’ information (e.g., 
licensees’ overall revenues, royalty payments to 
record companies and performance rights 
organizations, and overall usage). 79 FR 56190, 
56206 (Sept. 18, 2014). Rather, ‘‘once the statements 
of account have been delivered to the copyright 
owners, there should be no restrictions on the 
copyright owners’ ability to use the statements or 
disclose their contents.’’ Id. In a recent parallel 
rulemaking, the Office again declined to adopt 
confidentiality restrictions on copyright owners 
receiving statements of account. 85 FR at 22561. 


218 85 FR at 58184. 


219 Id. 
220 Id.; see Conf. Rep. at 7 (‘‘Given the importance 


of this database, the legislation makes clear that it 
shall be made available to the Copyright Office and 
the public without charge, with the exception of 
recovery of the marginal cost of providing access in 
bulk to the public.’’). 


221 Anonymous NPRM Comment at 1. 
222 MLC NPRM Comment at 8. 
223 MLC Ex Parte Letter #11 at 3. 
224 Id. 
225 Id. 


226 CISAC & BIEM ‘‘strongly encourage the Office 
to . . . include CMOs as significant copyright 
owners among the entities which will have access 
to the Database and UP files in bulk format free of 
charge, as is currently the proposed rule for 
‘significant licensees.’ ’’ CISAC & BIEM NPRM 
Comment at 3. The Office notes that the regulations 
mirror the statute in granting bulk access free of 
charge to those entities enumerated in the statute 
(i.e., digital music providers, significant nonblanket 
licensees in compliance with their obligations 
under 17 U.S.C. 115(d)(6), and the Office). See 17 
U.S.C. 115(d)(3)(E)(v)(I)–(IV). 


227 H.R. Rep. No. 115–651, at 8; S. Rep. No. 115– 
339, at 8–9; Conf. Rep. at 7. 


228 MLC Initial September NOI Comment at 25; 
MLC April NOI Comment at 15; DLC Reply 
September NOI Comment Add. at A–17; DLC April 
NOI Comment at 5. 


without any need to register for the MLC 
Portal,’’ as the portal ‘‘is the platform for 
copyright owners and administrators of 
musical works used in covered 
activities, where they can register their 
works, claim their shares and provide 
the necessary information so as to 
receive royalty distributions.’’ 214 The 
MLC also noted that ‘‘everyone, 
including songwriters, may participate 
in the DQI.’’ 215 Finally, the MLC said 
that it intends ‘‘to develop user-friendly 
methods for songwriters to access 
information about their musical works 
and to enable songwriters to notify their 
administrators of a possible issue with 
a work’s data or registration.’’ 216 


Providing songwriters with the ability 
to review and correct information about 
their works is important, but the Office 
also believes that transparency militates 
in favor of affording songwriters 
(including those who are not self- 
published) easier access to information 
about use of their works. The Office 
appreciates the MLC’s commitment to 
developing user-friendly methods for 
songwriters, specifically, to access 
information about their works. The 
Office further notes that nothing 
prevents the MLC from working with 
publishers and administrators to offer 
non-self-administered songwriters 
permissions-based access to view stream 
count and revenue information for their 
musical works, and encourages the MLC 
to explore such options.217 


2. Marginal Cost 
The Office proposed to allow the MLC 


to determine the best pricing 
information in light of its operations, so 
long as the fee does not exceed the 
marginal cost to the mechanical 
licensing collective of providing the 
database to such person or entity, which 
shall not be unreasonable.218 In 
rejecting comments suggesting that the 


cost of gathering data should be factored 
into these costs, the NPRM stated ‘‘it 
[was] difficult for the Office to see how 
Congress intended third parties to offset 
the larger cost of the collective acquiring 
the data and aggregating, verifying, 
deduping and resolving conflicts in the 
data.’’ 219 The Office also noted that the 
legislative history emphasizes the 
importance of accessibility to the public 
database, and that requiring third 
parties to pay more than the ‘‘marginal 
cost’’ could create commercial 
disadvantages that the MMA sought to 
eliminate.220 


In response, an anonymous 
commenter stated that the term 
‘‘marginal cost’’ is vague and should be 
defined ‘‘by either establishing a 
monetary limit or a method for the 
mechanical licensing collective to 
determine the amount.’’ 221 The MLC 
expressed concern that the phrase 
‘‘which shall not be unreasonable’’ ‘‘is 
inconsistent with the requirement that 
access be provided at ‘marginal cost’ 
because, if access is provided at 
‘marginal cost,’ such cost can never be 
‘unreasonable,’’’ and that ‘‘the qualifier 
opens the door to a third party argument 
that what is, in fact, marginal cost is 
nevertheless ‘unreasonable’ cost.’’ 222 
The MLC does not believe ‘‘marginal 
cost’’ ‘‘authoriz[es] fees to recoup the 
overhead costs of design and 
maintenance of the SFTP or API,’’ but 
rather would ‘‘be set at an amount 
estimated to recoup the actual cost of 
provision of the bulk data to the 
particular person or entity requesting 
it.’’ 223 Currently, it estimates the SFTP 
bulk access to cost approximately $100 
‘‘to cover one-time setup and a single 
copy of the database, and a monthly 
standard fee of $25 which offers access 
to all weekly copies’’ (though ‘‘these 
expected fees may change, as [the MLC] 
has no precedent for this access and 
[associated] costs’’).224 The MLC also 
confirmed that ‘‘it intends to charge the 
same fee to all members of the public 
(who are not entitled to free access) for 
SFTP access,’’ though ‘‘it expects API 
access would be under a different fee 
structure and amounts than SFTP 
access, since the marginal costs will be 
different.’’ 225 


After considering the MLC’s 
comments, including its stated plans, 
the Office agrees that the phrase ‘‘which 
shall not be unreasonable’’ can be 
deleted from the rule.226 This aspect of 
the proposed rule is otherwise adopted 
without modification. 


3. Abuse 


The legislative history states that in 
cases of efforts by third parties to bypass 
the marginal cost recovery for bulk 
access (i.e., abuse), the MLC ‘‘may 
implement reasonable steps to block 
efforts to bypass the marginal cost 
recovery for bulk access if it appears 
that one or more entities are attempting 
to download the database in bulk 
through repeated queries.’’ 227 The MLC 
and DLC suggested providing the 
mechanical licensing collective 
discretion to block third parties from 
bulk access to the public database after 
attempts to bypass marginal cost 
recovery.228 


In light of these comments, the NPRM 
proposed that the MLC shall establish 
appropriate terms of use or other 
policies governing use of the database 
that allows it to suspend access to any 
individual or entity that appears, in the 
collective’s reasonable determination, to 
be attempting to bypass the MLC’s right 
to charge a fee to recover its marginal 
costs for bulk access through repeated 
queries, or to otherwise be engaging in 
unlawful activity with respect to the 
database (including, without limitation, 
seeking to hack or unlawfully access 
confidential, non-public information 
contained in the database), or 
misappropriating or using information 
from the database for improper 
purposes. To ensure transparency 
regarding which persons or entities have 
had bulk database access suspended, the 
Office also proposed to require the 
mechanical licensing collective to 
identify such persons and entities in its 
annual report and explain the reason(s) 
for suspension. 
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229 ARM NPRM Comment at 5. 
230 MLC Ex Parte Letter #11 at 5. 
231 Id. 
232 17 U.S.C. 115(d)(3)(E)(vi). 


233 DLC Initial September NOI Comment at 21. 
234 DLC April NOI Comment at 5. 
235 Music Reports April NOI Comment at 7. 
236 CISAC & BIEM NPRM Comment at 4; see 


CISAC & BIEM Initial September NOI Comment at 
4; CISAC & BIEM April NOI Comment at 3. 


237 FMC April NOI Comment at 3. 
238 MLC April NOI Comment at 15; see MLC 


Reply September NOI Comment at 37. 
239 MLC April NOI Comment at 16. CISAC & 


BIEM contend that ‘‘the Regulations [should] 
include clear language on the MLC’s full 
compliance with data protection laws, and in 
particular with the European General Data 
Protection Regulation, as the MLC will process 
personal data of EU creators.’’ CISAC & BIEM 
NPRM Comment 3. As noted by the Office in the 
September NOI, the MLC has ‘‘committed to 
establishing an information security management 
system that is certified with ISO/IEC 27001 and 
meets the EU General Data Protection Regulation 
requirements, and other applicable laws.’’ 84 FR at 
49972; see Proposal of Mechanical Licensing 
Collective, Inc. at 50, U.S. Copyright Office Dkt. No. 
2018–11. 


240 MLC April NOI Comment at 16 n.9. 
241 85 FR at 58186. 
242 MLC Ex Parte Letter #11 at 5. 
243 The MLC, Terms of Use, https://


www.themlc.com/terms-use (last visited Dec. 18, 
2020). 


244 Id. 


In response, while ARM 
‘‘wholeheartedly support[s] giving the 
MLC the authority to suspend database 
access for individuals or entities that 
appear to be engaging in unlawful 
activity,’’ it expresses concern about 
terms of use or restrictions 
‘‘inadvertently disadvantag[ing] bona 
fide users of the database or creat[ing] 
unintended barriers to legitimate uses of 
the data,’’ and encouraged the Office to 
consider an appeals process for those 
whose access the MLC seeks to suspend 
or restrict, or ‘‘some sort of graduated 
sanctions regime, whereby repeat 
offenders are subjected to increasingly 
stringent penalties while inadvertent, or 
one-time, offenders are subjected to less 
stringent penalties.’’ 229 On the other 
hand, the MLC ‘‘strongly opposes any 
change to the rule that would prevent 
the MLC from restricting access to users 
who have violated the terms of use, 
which could impede the MLC’s ability 
to prevent fraud and abuse.’’ 230 The 
MLC stated ‘‘that it will have terms of 
use for the website, the Portal, and the 
bulk access to the musical works 
database,’’ noting that the ‘‘current 
version of the website Terms of Use is 
accessible at https://www.themlc.com/ 
terms-use.’’ 231 


After considering this issue, the Office 
has largely adopted this aspect of the 
proposed rule without modification. 
The Office agrees that the MLC should 
have flexibility to block third parties 
where persons have engaged in 
unlawful activity with respect to the 
database and that in the cases of fraud 
the MLC may need to take immediate 
action. The Office encourages the MLC, 
however, in developing its terms of use 
for the database, to create an appeals 
process for those who have had access 
suspended to reduce the likelihood of 
good-faith users being denied access. 
Should the MLC fail to create an appeals 
process and the Office learns of 
individuals or entities being 
unreasonably denied access to the 
database, the Office is willing to 
consider whether further regulatory 
action on this issue is warranted. 


4. Restrictions on Use 
The MMA directs the Office to issue 


regulations regarding ‘‘usage 
restrictions’’ with respect to the 
database.232 Comments have been 
mixed in response to the Office’s 
solicitations on this issue, generally 
centering around whether the Office 
should specify conditions the MLC 


should or should not include in its 
database terms of use. 


The DLC argues that ‘‘licensees 
should be able use the data they receive 
from the MLC for any legal purpose,’’ 233 
and that ‘‘abusive access can be 
adequately addressed by empowering 
the MLC to block efforts to bypass 
marginal cost recovery.’’ 234 Music 
Reports agrees that data in the public 
database should be available for any 
legal use.235 By contrast, CISAC & BIEM 
seek ‘‘regulations defining strict terms 
and conditions, including prohibition 
for DMPs to use data for purposes other 
than processing uses and managing 
licenses and collaborating with the MLC 
in data collection,’’ and generally 
‘‘prohibiting commercial uses and 
allowing exclusively lookup 
functions.’’ 236 FMC is ‘‘inclined to want 
to see some reasonable terms and 
conditions’’ regarding use of the public 
database, and suggests that ‘‘[i]t’s 
entirely appropriate for the Office to 
offer a floor.’’ 237 


The MLC agrees that ‘‘there should be 
some reasonable limitation on the use of 
the information in the MLC database to 
ensure that it is not misappropriated for 
improper purposes,’’ and intends to 
‘‘include such limitation in its terms of 
use in the database.’’ 238 To avoid abuse 
by bad actors, the MLC ‘‘does not intend 
to include in the public database the 
types of information that have 
traditionally been considered PII, such 
as Social Security Number (SSN), date 
of birth (DOB), and home address or 
personal email (to the extent those are 
not provided as the contact information 
required under 17 U.S.C. 
115(d)(3)(E)(ii)(III)),’’ and ‘‘further 
intends to protect other types of PII.’’ 239 
But the MLC also asks that it ‘‘be 
afforded the flexibility to disclose 
information not specifically identified 


by statute that would still be useful for 
the database but would not have serious 
privacy or identity theft risks to 
individuals or entities.’’ 240 


As noted, the Office proposed 
requiring the MLC to establish 
appropriate terms of use or other 
policies governing use of the database 
that allow it to suspend access to any 
individual or entity that appears, in the 
MLC’s reasonable determination, to be 
engaging in unlawful activity with 
respect to the database (including, 
without limitation, seeking to hack or 
unlawfully access confidential, non- 
public information contained in the 
database) or misappropriating or using 
information from the database for 
improper purposes. The MLC must 
identify any persons and entities in its 
annual report that have had database 
access suspended and explain the 
reason(s) for such suspension. In issuing 
the proposed rule, the Office also noted 
that ‘‘database terms of use should not 
be overly broad or impose unnecessary 
restrictions upon good faith users.’’ 241 


The MLC states ‘‘that it will have 
terms of use for the website, the Portal, 
and the bulk access to the musical 
works database,’’ and that the ‘‘current 
version of the website Terms of Use is 
accessible at https://www.themlc.com/ 
terms-use.’’ 242 In reviewing the MLC’s 
terms of use for its website, the Office 
notes that multiple provisions would 
not be appropriate to apply to the public 
musical works database, and so the 
Office directs the MLC to develop 
separate terms of use for the database 
and make them publicly available. For 
example, the terms of use for the MLC’s 
website states that that a user may ‘‘not 
download, reproduce, redistribute, 
retransmit, publish, resell, distribute, 
publicly display or otherwise use or 
exploit any portion of the website in any 
medium without The MLC’s prior 
written authorization,’’ and that ‘‘any 
use . . . of any of The MLC Materials 
and website other than for [ ] personal 
use is strictly prohibited.’’ 243 In 
addition, the website’s terms of use state 
that ‘‘[t]he website, including all content 
. . . are owned and/or licensed by The 
MLC and are legally protected.’’ 244 Use 
of information from the musical works 
database for commercial purposes 
would not be misappropriating or using 
that information for an improper 
purpose, and the MLC and its vendors 
do not own the data in the musical 
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245 S. Rep. No. 115–339, at 7. 
246 17 U.S.C. 115(d)(3)(D)(ix)(I)(aa). 
247 The MLC, Mission and Principles, https://


themlc.com/mission-and-principles (last visited 
Dec. 18, 2020) (‘‘The MLC will build trust by 
operating transparently. The MLC is governed by a 
board of songwriters and music publishers who will 
help ensure our work is conducted with integrity.’’). 
See also The MLC, The MLC Process, https://
themlc.com/how-it-works (last visited Dec. 18, 
2020) (‘‘The MLC is committed to transparency. The 
MLC will make data on unclaimed works and 
unmatched uses available to be searched by 
registered users of The MLC Portal and the public 
at large.’’). 


248 See, e.g., MLC Reply September NOI Comment 
at 42–43 (‘‘The MLC is committed to transparency 
and submits that, while seeking to enact regulations 
is not an efficient or effective approach, the MLC 
will implement policies and procedures to ensure 
transparency.’’). 


249 85 FR at 58186; 85 FR at 22572. 
250 17 U.S.C. 115(d)(3)(D)(vii)(I)(aa)–(hh); Conf. 


Rep. at 7. 
251 17 U.S.C. 115(d)(3)(D)(vii)(I), (II). 


252 The MLC, Transparency, https://themlc.com/ 
faqs/categories/transparency (last visited Sept. 1, 
2020) (web page no longer available) (noting that 
the MLC will ‘‘promote transparency’’ by 
‘‘[p]roviding an annual report to the public and to 
the Copyright Office detailing the operations of The 
MLC, its licensing practices, collection and 
distribution of royalties, budget and cost 
information, its efforts to resolve unmatched 
royalties, and total royalties received and paid 
out’’). 


253 85 FR at 58187. This information included 
selection of board members, selection of new 
vendors, any application of unclaimed accrued 
royalties on an interim basis to defray MLC costs, 
average processing and distribution times for 
distributing royalties, and any suspension of access 
to an individual or entity attempting to bypass the 
MLC’s right to charge a fee for bulk access to the 
public database. 85 FR at 58187. 


254 Castle April NOI Comment at 16 (contending 
the Office should create ‘‘a complaint webform with 
someone to read the complaints as they come in as 
part of the Office’s oversight role’’); Lowery Reply 
September NOI Comment at 11 (stating ‘‘regulations 
should provide for a feedback loop that songwriters 
can avail themselves of that the Copyright Office 
must take into account when determining its re- 
designation’’). 


255 85 FR at 58187–88 (quoting 17 U.S.C. 
115(d)(3)(D)(ix)(I)(bb)). 


256 Id. at 58188. 


257 Id. See U.S. Copyright Office, Section 512 of 
title 17 159 (2020), https://www.copyright.gov/ 
policy/section512/section-512-full-report.pdf 
(suggesting that Congress could thus ‘‘modify the 
language of section 512(c)(2) to provide that the 
designated agent’s information be not just ‘on its 
website in a location accessible to the public,’ but 
also ‘prominently displayed’ ’’); 17 U.S.C. 512(c)(2). 


258 85 FR at 58188. 
259 See, e.g., MLC NRPM Comment at 8; DLC 


NRPM Comment at 1; Recording Academy NRPM 
Comment at 3–4. 


260 MLC NRPM Comment at 8. 
261 DLC NRPM Comment at 1. 
262 See Castle NRPM Comment at 17; Recording 


Academy NRPM Comment at 3–4; 17 U.S.C. 
115(d)(7)(C). 


263 MAC NRPM Comment at 2; Recording 
Academy NRPM Comment at 3–4. MAC also made 
some suggestions regarding MLC Board 
membership, including songwriters receiving 
notifications when Board member vacancies 
become available, and having the MLC’s website 
identify any vacant seat(s) and describing the 
application process. MAC NRPM Comment at 2–3. 
The MLC has advised that ‘‘it posts information 
about such vacancies on its website and uses its 
many channels of outreach to push information 
about such vacancies to the industry.’’ MLC Ex 
Parte Letter #11 at 6. The MLC also stated that ‘‘it 
accepts through its website suggestions for 
candidates for board and advisory committee seats, 
to ensure that candidates may be considered for a 
seat when one becomes available,’’ and that the 
‘‘suggestion form is available at[ ] https://
themlc.com/get-involved.’’ Id. 


works database. Accordingly, while the 
Office is adopting its proposed approach 
of providing the MLC flexibility to 
develop reasonable terms of use, the 
interim rule clarifies the Office’s 
expectation that the MLC’s terms of use 
or other policies governing use of the 
database must comply with the Office’s 
regulations. 


E. Transparency of MLC Operations; 
Annual Reporting 


The legislative history and statute 
envision the MLC ‘‘operat[ing] in a 
transparent and accountable 
manner’’ 245 and ensuring that its 
‘‘policies and practices . . . are 
transparent and accountable.’’ 246 The 
MLC has expressed its commitment to 
transparency, both by including 
transparency as one of its four key 
principles underpinning its operations 
on its current website,247 and in 
repeated written comments to the 
Office.248 The Office has noted that one 
main avenue for MLC transparency is 
through its annual report.249 By statute, 
the MLC must publish an annual report 
‘‘[n]ot later than June 30 of each year 
commencing after the license 
availability date,’’ setting forth 
information regarding: (1) Its 
operational and licensing practices; (2) 
how royalties are collected and 
distributed; (3) budgeting and 
expenditures; (4) the collective total 
costs for the preceding calendar year; (5) 
its projected annual budget; (6) 
aggregated royalty receipts and 
payments; (7) expenses that are more 
than ten percent of the annual budget; 
and (8) its efforts to locate and identify 
copyright owners of unmatched musical 
works (and shares of works).250 The 
MLC must deliver a copy of the annual 
report to the Register of Copyrights and 
make this report publicly available.251 


The MLC itself has previously 
recognized that its annual report is one 
way in which it intends to ‘‘promote 
transparency.’’ 252 Although the phrase 
‘‘[n]ot later than June 30 of each year 
commencing after the license 
availability date’’ could be read as 
requiring the first annual report to cover 
the first year of operations after the 
license availability date (i.e., issued in 
June 2022 for year 2021), as discussed 
below, a number of reasons compel the 
Office to adjust the interim rule to 
require the MLC to issue a written 
public update in December 2021, albeit 
shortened, regarding its operations. 


In response to overwhelming desire 
for increased transparency regarding the 
MLC’s activities expressed by 
commenters, and the ability of the 
annual report to provide such 
transparency, the proposed rule 
required the MLC to disclose certain 
information in its annual report besides 
the statutorily-required categories of 
information.253 In response to 
comments suggesting the creation of a 
‘‘feedback loop’’ to receive 
complaints,254 the Office noted that the 
statute already requires the mechanical 
licensing collective to ‘‘identify a point 
of contact for publisher inquiries and 
complaints with timely redress.’’ 255 The 
proposed rule emphasized this 
responsibility by codifying the 
requirement and expanding it to include 
a point of contact to receive complaints 
regarding the public musical works 
database and/or the collective’s 
activities.256 The name and contact 
information for the point of contact 
must be made prominently available on 


the MLC’s website.257 In addition, the 
Office noted that it ‘‘always welcomes 
feedback relevant to its statutory duties 
or service,’’ and that ‘‘[m]embers of the 
public may communicate with the 
Office through the webform available 
https://www.copyright.gov/help’’ for 
inquiries or comments with respect to 
the MLC or MMA.258 


Commenters overall approved of the 
proposed rule.259 The MLC ‘‘generally 
agree[d] with the proposed rules as they 
concern annual reporting, and believes 
that the Office’s additions to what is 
required in the statute . . . will aid in 
providing the transparency that the 
MMA envisions and that the MLC is 
committed to providing.’’ 260 The DLC 
similarly voiced support, adding, ‘‘[i]t 
will be critical, however, for the Office 
to enforce not just the bare letter of the 
regulations, but the spirit of full 
transparency that animates those 
regulations.’’ 261 Two commenters 
commended the Office for requiring 
disclosure of any application of 
unclaimed royalties on an interim basis 
to defray current collective total costs, 
as permitted under the MMA, ‘‘subject 
to future reimbursement of such 
royalties from future collections of the 
assessment.’’ 262 MAC and the 
Recording Academy welcomed 
requirements to disclose the 
appointment and selection criteria of 
new board members,263 and the 
Recording Academy also applauded 
disclosure requirements for average 
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264 Recording Academy NRPM Comment at 4. 
265 FMC NRPM Comment at 2; see also id. (‘‘The 


Office can require the MLC to disclose what it is 
doing to prevent any vendor from being too 
operationally enmeshed with the MLC that it either 
enjoys an unfair advantage through that 
relationship, or that it would be practically 
impossible for another vendor to step in.’’). 


266 SoundExchange NRPM Comment at 8; see also 
id. (‘‘[I]t is in the public’s interest, including the 
interest of publishers, songwriters, and DMPs, to 
ensure that the operations of the MLC do not 
become so inextricably intertwined with its vendors 
that DMPs believe that they must turn to the MLC’s 
vendors for extrastatutory licensing requirements or 
that it becomes difficult if not impossible for the 
MLC to switch vendors in the future.’’). 


267 SoundExchange NRPM Comment at 9. 


268 DLC NPRM Comment at 2. 
269 MAC NRPM Comment at 3. 
270 MLC NRPM Comment at 9. 
271 Id. 
272 85 FR at 22565. The definition of ‘‘confidential 


information’’ in the proposed rule would cover 
financial information disclosed to the mechanical 
licensing collective by copyright owners, including 
publishers. Id. at 22566–67. 


273 See The MLC, Mission and Principles, https:// 
themlc.com/mission-and-principles (last visited 
Dec. 18, 2020) (‘‘The MLC will build trust by 
operating transparently.’’). 


274 CISAC & BIEM NPRM Comment at 4. 
275 Id. at 5 
276 Castle NRPM Comment at 21. 
277 SoundExchange NRPM Comment at 9. 
278 SGA & SCL NPRM Comment at 10; see also 


Castle NRPM Comment at 20. 
SGA & SCL also suggests the MLC’s bylaws 


‘‘indicate an enormous bias in favor of near-total 
control by the music publisher board majority over 
—among other things— the selection of songwriter 
members of the board’s advisory committees, and 
the election of songwriter board members 
themselves.’’ SGA & SCL NPRM Comment at 10. 
Under the MLC’s existing bylaws, songwriter 
members of the MLC’s board of directors are 
recommended for appointment by a vote of the 
‘‘Songwriter Directors of the Board’’ and 
recommendations for MLC Board appointments 
‘‘shall be sent to the Register of Copyrights’’ and are 
appointed ‘‘[i]f the Register of Copyrights approves 
and the Librarian of Congress appoints . . .’’ The 
MLC, The MLC Bylaws, https://themlc.com/sites/ 
default/files/2020-05/Bylaws
%20of%20The%20MLC.pdf (last visited Dec. 18, 
2020). 


In addition, SGA, SCL & Music Creators North 
America, Inc. (‘‘MCNA’’) ‘‘formally petition and 


processing and distribution times for 
distributing royalties, stating it ‘will 
promote accountability and hopefully 
give songwriters confidence in the new 
system.’’ 264 


A number of commenters sought 
broader disclosure requirements 
regarding the MLC’s vendors hired to 
help administer the statutory license, 
expressing concern about their potential 
commercial advantage. For example, 
FMC stated that ‘‘Congress intended to 
encourage a healthy competitive 
marketplace for other kinds of licensing 
businesses and intermediaries,’’ and so 
‘‘it’s important that MLC’s chosen 
vendors not be able to leverage their 
status with the MLC to advantage 
themselves in other business activities 
not covered under the MMA.’’ 265 
SoundExchange similarly expressed 
concern about potential commercial 
advantage of MLC vendors, noting that 
Congress ‘‘intended to preserve a 
vibrant and competitive marketplace for 
intermediaries [besides the MLC] who 
provide other license administration 
services,’’ and this intent would be 
frustrated ‘‘[i]f the MLC’s vendors were 
to receive an unfair advantage in the 
music licensing marketplace through 
means such as preferred access to digital 
music providers or referrals by the MLC 
for extrastatutory business opportunities 
in a manner not available to their 
competitors.’’ 266 SoundExchange 
proposes requiring the MLC to disclose 
additional vendor information, 
including ‘‘[a] description of all work 
performed by the existing vendors for 
the MLC in the previous year and the 
current year; [s]teps the MLC has taken 
and will take to ensure separation 
between the MLC and its vendors; and 
[s]teps the MLC has taken to ensure 
transferability of functions from one 
vendor to another, and an assessment of 
any risks to transferability that the MLC 
foresees.’’ 267 The DLC expresses similar 
concern about MLC vendors ‘‘gain[ing] 
a special competitive advantage in 
related marketplaces—such as the 
administration of voluntary licenses— 


merely by dint of their association with 
the collective responsible for licensing 
all mechanical rights in the United 
States.’’ 268 Finally, MAC recommends 
that ‘‘information regarding the 
selection of vendors should be made 
available prior to vendors being 
selected’’ to provide opportunity for 
interested parties to weigh in on 
potential vendors.269 


While not opposing general disclosure 
requirements relating to vendors, the 
MLC balks at disclosing ‘‘any 
performance reviews’’ of the MLC’s 
vendors that are ‘‘performing materially 
significant technology or operational 
services related to the [MLC’s] matching 
and royalty accounting activities.’’ 270 
The MLC contends that ‘‘performance 
reviews might include sensitive or 
confidential information, including 
about individuals who work for any 
such vendor,’’ and requests that the rule 
instead ‘‘permit the MLC to summarize 
or extract the key findings of any 
reviews, and to include such summaries 
or extracts in the annual report rather 
than the full performance reviews 
themselves.’’ 271 


The Office appreciates the 
overwhelming desire from commenters 
to have the MLC’s annual report include 
information about the performance and 
selection of its vendors. The Office 
accepts the MLC’s representation that 
vendor performance reviews may 
include sensitive or confidential 
information. The interim rule thus 
retains the requirement that the MLC 
disclose the criteria used in deciding to 
select its vendors to perform materially 
significant technology or operational 
services, but adjusts the language so as 
to require summaries and key findings 
from any vendor performance reviews 
rather than the verbatim reviews. To 
address concerns of MLC vendors 
gaining an unfair competitive advantage 
by virtue of being MLC vendors, in a 
parallel rulemaking, the Office has 
proposed a rule prohibiting vendors of 
the MLC (as well as its agents, 
consultants, and independent 
contractors) from using confidential 
information for any purpose other than 
the ordinary course of their work for the 
MLC.272 In addition, the interim rule in 
this proceeding clarifies that agents, 
consultants, vendors, and independent 
contractors of the MLC must pay the 


marginal cost to acquire bulk access to 
the information in the musical works 
database for purposes other than the 
ordinary course of their work for the 
MLC. Beyond the requirements codified 
in this interim rule, the Office 
encourages the MLC to consider the 
commenters’ requests for additional 
disclosure, including information about 
soliciting and choosing vendors in 
advance of any vendor selection, and 
engaging in the highest level of 
transparency consistent with 
operational realities and protection of 
confidential information.273 


Commenters recommended certain 
additional disclosures. CISAC & BIEM 
suggest requiring publication of the 
MLC Dispute Resolution Committee’s 
rules and procedures,274 as well as 
disclosure of the amount of unclaimed 
royalties received by the MLC 275 and 
any audits and their results of the MLC 
or blanket licensees.276 SoundExchange 
proposes that the annual report 
‘‘include a certification by the MLC that 
it is in compliance with the statute’s 
limitation that the collective may only 
administer blanket mechanical licenses 
and other mechanical licenses for digital 
distribution.’’ 277 SGA & SCL express 
concern that the proposed rule did not 
reflect its request for the MLC annual 
report to include ‘‘an independent 
report by the board’s music creator 
representatives on their activities in 
support of songwriter and composer 
interests, the handling of conflict- 
related problems by the board and its 
various controlled committees, and the 
issues of conflict that remain to be 
addressed and resolved.’’ 278 The DLC 
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request that the [Office] consider recommending to 
Congress that the board of the MLC be expanded by 
six songwriter members, selected for service in a 
fair and open manner by the music creator 
community under the oversight of the USCO and 
the Librarian of Congress, to ensure at least the 
possibility of equity and fairness in the conduct of 
MLC activities that only a balanced board can 
provide.’’ SGA & SCL NPRM Comment at 13. For 
such statutory proposals, the Office encourages 
SGA, SCL & MCNA to participate in future 
roundtables for the Office’s congressionally- 
mandated policy study that will recommend best 
practices that the MLC may implement to 
effectively identify and locate copyright owners 
with unclaimed royalties of musical works, 
encourage copyright owners to claim accrued 
royalties, and ultimately reduce the incidence of 
unclaimed royalties. See 85 FR 33735 (June 2, 
2020). 


279 DLC NRPM Comment at 2. 
280 17 U.S.C. 115(d)(3)(D)(ix)(II)(aa), (cc). The 


Office also declines to require publication of audit 
results of blanket licensees, and notes such a 
requirement may implicate confidentiality 
obligations. 


281 Id. at 115(d)(3)(D)(ix)(I)(aa). 
282 85 FR at 58186 n.266. 


283 MLC NRPM Comment at 8. 
284 MLC Ex Parte Letter #11 at 6. 
285 MLC NRPM Comment at 8. 
286 MLC Ex Parte Letter #11 at 6. 
287 See, e.g., U.S. Copyright Office, Registration 


Processing Times, https://www.copyright.gov/ 
registration/docs/processing-times-faqs/april-1- 
2020-september-30-2020.pd (last visited Dec. 20, 
2020); see also ASCAP, My ASCAP Membership, 
https://www.ascap.com/help/my-ascap- 
membership (last visited Dec. 20, 2020) (‘‘For 
writers, there is a time lag of approximately seven 
(7) to eight (8) months between performances and 
royalty processing. . . . For publishers, there is a 
time lag of approximately six (6) months between 
performance and royalty processing.’’). 


288 See 17 U.S.C. 115(d)(3)(C) (authorities and 
functions of mechanical licensing collective); 17 
U.S.C. 115(d)(3)(B)(ii) (establishing five-year 
designation process for the Office to periodically 
review the mechanical licensing collective’s 
performance). 


289 84 FR at 32274. 
290 See, e.g., DLC September NOI Reply Comment 


at 28; MAC Initial September NOI Comment at 2; 
Music Innovation Consumers (‘‘MIC’’) Coalition 
Initial September NOI Comment at 3; Screen 
Composers Guild of Canada (‘‘SCGC’’) Reply 
Comments at 2, U.S. Copyright Office Dkt. No. 
2018–11, available at https://www.regulations.gov/ 
docketBrowser?rpp=25&po=0&dct=PS&D=COLC- 
2018-0011&refD=COLC-2018-0011-0001; Iconic 
Artists LLC Initial Comments at 2, U.S. Copyright 
Office Dkt. No. 2018–11, available at https://
www.regulations.gov/ 
docketBrowser?rpp=25&po=0&dct=PS&D=COLC- 
2018-0011&refD=COLC-2018-0011-0001; see also 
The MLC, Mission and Principles, https://
themlc.com/mission-and-principles (last visited 
Dec. 18, 2020) (‘‘The MLC will build trust by 
operating transparently.’’). 


291 17 U.S.C. 115(d)(3)(B)(ii). 


suggests that the Office ‘‘invit[e] 
comments on the MLC’s annual reports, 
to get insight from a broad range of 
stakeholders both about whether the 
report fulfills the MLC’s transparency 
obligations and whether it raises (or 
fails to raise) any issues related to the 
sound functioning of the mechanical 
licensing system.’’ 279 


After carefully considering these 
comments, the Office concludes that 
some suggestions are already addressed 
by the statute, and some may not need 
to be addressed by regulation. For 
example, the statute already requires the 
MLC to submit to periodic audits, which 
must be made publicly available.280 
Likewise, the MLC’s database will 
provide insight into the amount of 
unmatched usages reported to the MLC, 
as well as a mechanism for claiming 
such works. Similarly, as the statute 
prohibits the MLC from administering 
licenses apart from the mechanical 
license, requiring the MLC to certify that 
it is in compliance with the law appears 
unnecessary. The Office agrees it could 
be beneficial for the rules and 
procedures for the MLC’s Dispute 
Resolution Committee to be made 
publicly available, and encourages their 
publication as soon as practicable given 
the MLC’s obligation to have 
‘‘transparent and accountable’’ policies 
and procedures.281 Though the interim 
rule, like the proposed rule, does not 
require an independent report from the 
board’s music creator representatives, 
the Office reiterates its expectation that 
‘‘the MLC . . . give voice to its board’s 
songwriter representatives as well as its 
statutory committees, whether through 
its annual reporting or other public 
announcements.’’ 282 Songwriters on the 
MLC’s board of directors are not a 


separate entity and should participate 
with other members of the board to 
represent and collectively address 
songwriter concerns and interests. 


For its part, the MLC seeks 
modification of the proposed 
requirement to disclose ‘‘the average 
processing and distribution times for 
distributing royalties to copyright 
owners,’’ calling it ‘‘somewhat 
confusing.’’ 283 The MLC argues that 
‘‘there are many different types of 
averages and methods of calculating 
averages, leaving room for 
misunderstanding,’’ and that ‘‘the rule 
should accommodate the inclusion in 
the annual report of the actual [ ] dates 
on which distributions were made to 
copyright owners during the preceding 
calendar year, as such information will 
inform copyright owners and other 
interest[ed] parties of the timeliness of 
payment.’’ 284 The MLC ‘‘intends to and 
will include in the annual report the 
dates on which distributions were made 
to copyright owners during the 
preceding calendar year, which will 
inform copyright owners and other 
interest parties of the timeliness of 
payment’’ and requests that the rule be 
modified to permit that information 
instead of ‘‘average processing and 
distribution times.’’ 285 The MLC 
suggests removing the word ‘‘average’’ 
as one possible solution.286 


The Office believes that the proposed 
rule would allow the MLC to determine 
and explain the metrics it relies upon 
when reporting processing and 
distribution times. Indeed, the Office 
itself reports a variety of average 
processing times for copyright 
registration, with accompanying 
explanatory methodology material.287 
The MLC’s core function is to collect 
and distribute royalties for covered 
activities; simply reporting the months 
in which the MLC distributes 
royalties—without disclosing how long 
the process of matching and distribution 
of royalties takes—provides limited 
meaningful insight into how the blanket 
license is functioning under the MLC’s 
administration (including for example, 


by identifying external dependencies 
that may be contributing to delays in the 
MLC’s ability to identify musical works 
embodied in particular sound 
recordings and identify and locate 
corresponding musical work copyright 
owners).288 Accordingly, this aspect of 
the interim rule retains the general 
requirement, but in order to avoid any 
confusion, clarifies that the MLC has 
discretion as to the metrics it measures 
when reporting average times by stating 
that the MLC must disclose the manner 
in which it calculates processing and 
distribution times. 


Finally, as noted above, while the 
phrase ‘‘[n]ot later than June 30 of each 
year commencing after the license 
availability date’’ could be read as not 
requiring the first annual report until 
June 2022 (to cover year 2021), a 
number of reasons compel the Office to 
adjust the interim rule to require the 
MLC to issue a written public update 
regarding its operations in December 
2021, in a potentially abbreviated 
version. Because the MLC was 
designated in July 2019,289 if the first 
annual report is issued in June 2022, 
that could mean three years without a 
formal written update on the MLC’s 
operations. This may frustrate the noted 
desire from commenters for 
transparency regarding the MLC’s 
operations.290 The Office is also mindful 
of the statutory five-year designation 
process for periodic review of the 
mechanical licensing collective’s 
performance.291 Additional written 
information from the MLC may help 
inform both the Office’s and the public’s 
understanding with respect to that 
period of the MLC’s performance. 
Finally, for musical works for which 
royalties have accrued but the copyright 
owner is unknown or not located, the 
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292 85 FR at 33738; 17 U.S.C. 115(d)(3)(H)(i), 
(J)(i)(I). 


293 17 U.S.C. 115(d)(3)(J)(iii)(II)(dd). 


MLC must hold such royalties until at 
least January 1, 2023.292 If the first 
written report were received in June 
2022, that may provide a short runway 
for public disclosure and feedback prior 
to the MLC potentially ‘‘engag[ing] in 
diligent, good-faith efforts to publicize’’ 
‘‘any pending distribution of unclaimed 
accrued royalties and accrued interest, 
not less than 90 days before the date on 
which the distribution is made.’’ 293 
Accordingly, the interim rule requires 
the MLC to issue by no later than 
December 31, 2021 and make available 
online for a period of not less than three 
years, a one-time report that contains, at 
a minimum, many of the categories of 
information required to be disclosed in 
the MLC’s annual report. 


The Office recognizes that certain 
categories of information for the annual 
report may not be applicable for the first 
six months after the license availability 
date, as the MLC would not have 
engaged in certain activities (e.g., 
aggregated royalty receipts and 
payments). Accordingly, the interim 
rule states that if it is not practicable for 
the MLC to provide a certain category of 
information that is required for the 
MLC’s annual report, the MLC may so 
state but shall explain the reason(s) for 
such impracticability and, as 
appropriate, may address such 
categories in an abbreviated fashion. 


List of Subjects in 37 CFR Part 210 


Copyright, Phonorecords, Recordings. 


Interim Regulations 


For the reasons set forth in the 
preamble, the Copyright Office amends 
37 CFR part 210 as follows: 


PART 210—COMPULSORY LICENSE 
FOR MAKING AND DISTRIBUTING 
PHYSICAL AND DIGITAL 
PHONORECORDS OF NONDRAMATIC 
MUSICAL WORKS 


■ 1. The authority citation for part 210 
continues to read as follows: 


Authority: 17 U.S.C. 115, 702. 


■ 2. Add §§ 210.31 through 201.33 to 
read as follows: 


§ 210.31 Musical works database 
information. 


(a) General. This section prescribes 
the rules under which the mechanical 
licensing collective will provide 
information relating to musical works 
(and shares of such works), and sound 
recordings in which the musical works 
are embodied, in the public musical 


works database prescribed by 17 U.S.C. 
115(d)(3)(E), and to increase usability of 
the database. 


(b) Matched musical works. With 
respect to musical works (or shares 
thereof) where the copyright owners 
have been identified and located, the 
musical works database shall contain, at 
a minimum, the following: 


(1) Information regarding the musical 
work: 


(i) Musical work title(s); 
(ii) The copyright owner of the 


musical work (or share thereof), and the 
ownership percentage of that owner. 
The copyright owner of the musical 
work owns any one of the exclusive 
rights comprised in the copyright for 
that work. A copyright owner includes 
entities, including foreign collective 
management organizations (CMOs), to 
which copyright ownership has been 
transferred through an assignment, 
mortgage, exclusive license, or any other 
conveyance, alienation, or 
hypothecation of a copyright or of any 
of the exclusive rights comprised in a 
copyright, whether or not it is limited in 
time or place of effect, but not including 
a nonexclusive license; 


(iii) Contact information for the 
copyright owner of the musical work (or 
share thereof), which can be a post 
office box or similar designation, or a 
‘‘care of’’ address (e.g., publisher); 


(iv) The mechanical licensing 
collective’s standard identifier for the 
musical work; and 


(v) To the extent reasonably available 
to the mechanical licensing collective: 


(A) Any alternative or parenthetical 
titles for the musical work; 


(B) ISWC; 
(C) Songwriter(s), with the 


mechanical licensing collective having 
the discretion to allow songwriters, or 
their authorized representatives, to have 
songwriter information listed 
anonymously or pseudonymously. The 
mechanical licensing collective shall 
develop and make publicly available a 
policy on how the collective will 
consider requests by copyright owners 
or administrators to change songwriter 
names to be listed anonymously or 
pseudonymously for matched musical 
works; 


(D) Administrator(s) or other 
authorized entity(ies) who license the 
musical work (or share thereof) and/or 
collect mechanical royalties for use of 
such musical work (or share thereof) in 
the United States; 


(E) ISNI(s) and/or IPI(s) for each 
musical work copyright owner, and, if 
different, songwriter, and administrator; 


(F) Unique identifier(s) assigned by 
the blanket licensee, if reported by the 
blanket licensee; and 


(G) For classical compositions, opus 
and catalog numbers. 


(2) Information regarding the sound 
recording(s) in which the musical work 
is embodied, to the extent reasonably 
available to the mechanical licensing 
collective: 


(i) ISRC; 
(ii) Sound recording name(s), 


including all known alternative and 
parenthetical titles for the sound 
recording; 


(iii) Information related to the sound 
recording copyright owner, including 
LabelName and PLine. Should the 
mechanical licensing collective decide 
to include DDEX Party Identifier (DPID) 
in the public database, the DPID party’s 
name may be included, but not the 
numerical identifier; 


(iv) Featured artist(s); 
(v) Playing time; 
(vi) Version; 
(vii) Release date(s); 
(viii) Producer; 
(ix) UPC; and 
(x) Other non-confidential 


information that the MLC reasonably 
believes, based on common usage, 
would be useful to assist in associating 
sound recordings with musical works. 


(c) Unmatched musical works. With 
respect to musical works (or shares 
thereof) where the copyright owners 
have not been identified or located, the 
musical works database shall include, to 
the extent reasonably available to the 
mechanical licensing collective: 


(1) Information regarding the musical 
work: 


(i) Musical work title(s), including 
any alternative or parenthetical titles for 
the musical work; 


(ii) The ownership percentage of the 
musical work for which an owner has 
not been identified; 


(iii) If a musical work copyright 
owner has been identified but not 
located, the identity of such owner and 
the ownership percentage of that owner. 
The copyright owner of the musical 
work owns any one of the exclusive 
rights comprised in the copyright for 
that work. A copyright owner includes 
entities, including foreign collective 
management organizations (CMOs), to 
which copyright ownership has been 
transferred through an assignment, 
mortgage, exclusive license, or any other 
conveyance, alienation, or 
hypothecation of a copyright or of any 
of the exclusive rights comprised in a 
copyright, whether or not it is limited in 
time or place of effect, but not including 
a nonexclusive license; 


(iv) The mechanical licensing 
collective’s standard identifier for the 
musical work; 


(v) ISWC; 
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(vi) Songwriter(s), with the 
mechanical licensing collective having 
the discretion to allow songwriters, or 
their authorized representatives, to have 
songwriter information listed 
anonymously or pseudonymously. The 
mechanical licensing collective shall 
develop and make publicly available a 
policy on how the collective will 
consider requests by copyright owners 
or administrators to change songwriter 
names to be listed anonymously or 
pseudonymously for unmatched 
musical works; 


(vii) Administrator(s) or other 
authorized entity(ies) who license the 
musical work (or share thereof) and/or 
collect mechanical royalties for use of 
such musical work (or share thereof) in 
the United States; 


(viii) ISNI(s) and/or IPI(s) for each 
musical work copyright owner, and, if 
different, songwriter and administrator; 


(ix) Unique identifier(s) assigned by 
the blanket licensee, if reported by the 
blanket licensee; and 


(x) For classical compositions, opus 
and catalog numbers. 


(2) Information regarding the sound 
recording(s) in which the musical work 
is embodied: 


(i) ISRC; 
(ii) Sound recording name(s), 


including all known alternative and 
parenthetical titles for the sound 
recording; 


(iii) Information related to the sound 
recording copyright owner, including 
LabelName and PLine. Should the 
mechanical licensing collective decide 
to include DDEX Party Identifier (DPID) 
in the public database, the DPID party’s 
name may be included, but not the 
numerical identifier; 


(iv) Featured artist(s); 
(v) Playing time; 
(vi) Version; 
(vii) Release date(s); 
(viii) Producer; 
(ix) UPC; and 
(x) Other non-confidential 


information that the MLC reasonably 
believes, based on common usage, 
would be useful to assist in associating 
sound recordings with musical works, 
and any additional non-confidential 
information reported to the mechanical 
licensing collective that may assist in 
identifying musical works. 


(d) Field labeling. The mechanical 
licensing collective shall consider 
industry practices when labeling fields 
in the public database to reduce the 
likelihood of user confusion, 
particularly regarding information 
relating to sound recording copyright 
owner. Fields displaying PLine, 
LabelName, or, if applicable, DPID, 
information may not on their own be 


labeled ‘‘sound recording copyright 
owner.’’ 


(e) Data provenance. For information 
relating to sound recordings, the 
mechanical licensing collective shall 
identify the source of such information 
in the public musical works database. 
For sound recording information 
received from a digital music provider, 
the MLC shall include the name of the 
digital music provider. 


(f) Historical data. The mechanical 
licensing collective shall maintain at 
regular intervals historical records of the 
information contained in the public 
musical works database, including a 
record of changes to such database 
information and changes to the source 
of information in database fields, in 
order to allow tracking of changes to the 
ownership of musical works in the 
database over time. The mechanical 
licensing collective shall determine, in 
its reasonable discretion, the most 
appropriate method for archiving and 
maintaining such historical data to track 
ownership and other information 
changes in the database. 


(g) Personally identifiable 
information. The mechanical licensing 
collective shall not include in the public 
musical works database any individual’s 
Social Security Number (SSN), taxpayer 
identification number, financial account 
number(s), date of birth (DOB), or home 
address or personal email to the extent 
it is not musical work copyright owner 
contact information required under 17 
U.S.C. 115(d)(3)(E)(ii)(III). The 
mechanical licensing collective shall 
also engage in reasonable, good-faith 
efforts to ensure that other personally 
identifying information (i.e., 
information that can be used to 
distinguish or trace an individual’s 
identity, either alone or when combined 
with other information that is linked or 
linkable to such specific individual), is 
not available in the public musical 
works database, other than to the extent 
it is required by law. 


(h) Disclaimer. The mechanical 
licensing collective shall include in the 
public-facing version of the musical 
works database a conspicuous 
disclaimer that states that the database 
is not an authoritative source for sound 
recording information, and explains the 
labeling of information related to sound 
recording copyright owner, including 
the ‘‘LabelName’’ and ‘‘PLine’’ fields. 


(i) Ownership. The data in the public 
musical works database prescribed by 
17 U.S.C. 115(d)(3)(E) is public data not 
owned by the mechanical licensing 
collective or any of the collective’s 
employees, agents, consultants, vendors, 
or independent contractors. 


§ 210.32 Musical works database usability, 
interoperability, and usage restrictions. 


This section prescribes rules under 
which the mechanical licensing 
collective shall ensure the usability, 
interoperability, and proper usage of the 
public musical works database created 
pursuant to 17 U.S.C. 115(d)(3)(E). 


(a) Database access. (1)(i) The 
mechanical licensing collective shall 
make the musical works database 
available to members of the public in a 
searchable, real-time, online format, free 
of charge. In addition, the mechanical 
licensing collective shall make the 
musical works database available in a 
bulk, real-time, machine-readable 
format through a process for bulk data 
management widely adopted among 
music rights administrators to: 


(A) Digital music providers operating 
under the authority of valid notices of 
license, and their authorized vendors, 
free of charge; 


(B) Significant nonblanket licensees 
in compliance with their obligations 
under 17 U.S.C. 115(d)(6), and their 
authorized vendors, free of charge; 


(C) The Register of Copyrights, free of 
charge; and 


(D) Any other person or entity, 
including agents, consultants, vendors, 
and independent contractors of the 
mechanical licensing collective for any 
purpose other than the ordinary course 
of their work for the mechanical 
licensing collective, for a fee not to 
exceed the marginal cost to the 
mechanical licensing collective of 
providing the database to such person or 
entity. 


(ii) Starting December 31, 2021, the 
mechanical licensing collective shall 
make the musical works database 
available at least in a bulk, real-time, 
machine-readable format under this 
paragraph (a)(1) through application 
programming interfaces (APIs). 


(2) Notwithstanding paragraph (a)(1) 
of this section, the mechanical licensing 
collective shall establish appropriate 
terms of use or other policies governing 
use of the database that allows the 
mechanical licensing collective to 
suspend access to any individual or 
entity that appears, in the mechanical 
licensing collective’s reasonable 
determination, to be attempting to 
bypass the mechanical licensing 
collective’s right to charge a fee to 
recover its marginal costs for bulk 
access outlined in 17 U.S.C. 
115(d)(3)(E)(v)(V) through repeated 
queries, or to otherwise be engaging in 
unlawful activity with respect to the 
database (including, without limitation, 
seeking to hack or unlawfully access 
confidential, non-public information 
contained in the database) or 
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misappropriating or using information 
from the database for improper 
purposes. The mechanical licensing 
collective’s terms of use or other 
policies governing use of the database 
shall comply with this section. 


(b) Point of contact for inquiries and 
complaints. In accordance with its 
obligations under 17 U.S.C. 
115(d)(3)(D)(ix)(I)(bb), the mechanical 
licensing collective shall designate a 
point of contact for inquiries and 
complaints with timely redress, 
including complaints regarding the 
public musical works database and/or 
the mechanical licensing collective’s 
activities. The mechanical licensing 
collective must make publicly available, 
including prominently on its website, 
the following information: 


(1) The name of the designated point 
of contact for inquiries and complaints. 
The designated point of contact may be 
an individual (e.g., ‘‘Jane Doe’’) or a 
specific position or title held by an 
individual at the mechanical licensing 
collective (e.g., ‘‘Customer Relations 
Manager’’). Only a single point of 
contact may be designated. 


(2) The physical mail address (street 
address or post office box), telephone 
number, and email address of the 
designated point of contact. 


§ 210.33 Annual reporting by the 
mechanical licensing collective. 


(a) General. This section prescribes 
the rules under which the mechanical 
licensing collective will provide certain 
information in its annual report 
pursuant to 17 U.S.C. 115(d)(3)(D)(vii), 
and a one-time written update regarding 
the collective’s operations in 2021. 


(b) Contents. Each of the mechanical 
licensing collective’s annual reports 
shall contain, at a minimum, the 
following information: 


(1) The operational and licensing 
practices of the mechanical licensing 
collective; 


(2) How the mechanical licensing 
collective collects and distributes 
royalties, including the average 
processing and distribution times for 
distributing royalties for the preceding 
calendar year. The mechanical licensing 
collective shall disclose how it 
calculated processing and distribution 
times for distributing royalties for the 
preceding calendar year; 


(3) Budgeting and expenditures for 
the mechanical licensing collective; 


(4) The mechanical licensing 
collective’s total costs for the preceding 
calendar year; 


(5) The projected annual mechanical 
licensing collective budget; 


(6) Aggregated royalty receipts and 
payments; 


(7) Expenses that are more than 10 
percent of the annual mechanical 
licensing collective budget; 


(8) The efforts of the mechanical 
licensing collective to locate and 
identify copyright owners of unmatched 
musical works (and shares of works); 


(9) The mechanical licensing 
collective’s selection of board members 
and criteria used in selecting any new 
board members during the preceding 
calendar year; 


(10) The mechanical licensing 
collective’s selection of new vendors 
during the preceding calendar year, 
including the criteria used in deciding 
to select such vendors, and key findings 
from any performance reviews of the 
mechanical licensing collective’s 
current vendors. Such description shall 
include a general description of any 
new request for information (RFI) and/ 
or request for proposals (RFP) process, 
either copies of the relevant RFI and/or 
RFP or a list of the functional 
requirements covered in the RFI or RFP, 
the names of the parties responding to 
the RFI and/or RFP. In connection with 
the disclosure described in this 
paragraph (b)(10), the mechanical 
licensing collective shall not be required 
to disclose any confidential or sensitive 
business information. For the purposes 
of this paragraph (b)(10), ‘‘vendor’’ 
means any vendor performing 
materially significant technology or 
operational services related to the 
mechanical licensing collective’s 
matching and royalty accounting 
activities; 


(11) Whether during the preceding 
calendar year the mechanical licensing 
collective, pursuant to 17 U.S.C. 
115(d)(7)(C), applied any unclaimed 
accrued royalties on an interim basis to 
defray costs in the event that the 
administrative assessment is inadequate 
to cover collective total costs, including 
the amount of unclaimed accrued 
royalties applied and plans for future 
reimbursement of such royalties from 
future collection of the assessment; and 


(12) Whether during the preceding 
calendar year the mechanical licensing 
collective suspended access to the 
public database to any individual or 
entity attempting to bypass the 
collective’s right to charge a fee to 
recover its marginal costs for bulk 
access outlined in 17 U.S.C. 
115(d)(3)(E)(v)(V) through repeated 
queries, or to otherwise be engaging in 
unlawful activity with respect to the 
database (including, without limitation, 
seeking to hack or unlawfully access 
confidential, non-public information 
contained in the database) or 
misappropriating or using information 
from the database for improper 


purposes. If the mechanical licensing 
collective so suspended access to the 
public database to any individual or 
entity, the annual report must identify 
such individual(s) and entity(ies) and 
provide the reason(s) for suspension. 


(c) December 31, 2021 Update. No 
later than December 31, 2021, the 
mechanical licensing collective shall 
post, and make available online for a 
period of not less than three years, a 
one-time written report that contains, at 
a minimum, the categories of 
information required in paragraph (b) of 
this section, addressing activities 
following the license availability date. If 
it is not practicable for the mechanical 
licensing collective to provide 
information in this one-time report 
regarding a certain category of 
information required under paragraph 
(b) of this section, the MLC may so state 
but shall explain the reason(s) for such 
impracticability and, as appropriate, 
may address such categories in an 
abbreviated fashion. 


Dated: December 21, 2020. 
Shira Perlmutter, 
Register of Copyrights and Director of the 
U.S. Copyright Office. 


Approved by: 
Carla D. Hayden, 
Librarian of Congress. 
[FR Doc. 2020–28958 Filed 12–30–20; 8:45 am] 


BILLING CODE 1410–30–P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


42 CFR Part 423 


[CMS–4189–F] 


RIN 0938–AT94 


Medicare Program; Secure Electronic 
Prior Authorization For Medicare Part 
D 


AGENCY: Centers for Medicare & 
Medicaid Services (CMS), Department 
of Health and Human Services (HHS). 
ACTION: Final rule. 


SUMMARY: This final rule names a new 
transaction standard for the Medicare 
Prescription Drug Benefit program’s 
(Part D) e-prescribing program as 
required by the ‘‘Substance Use- 
Disorder Prevention that Promotes 
Opioid Recovery and Treatment for 
Patients and Communities Act’’ or the 
‘‘SUPPORT Act.’’ Under the SUPPORT 
Act, the Secretary is required to adopt 
standards for the Part D e-prescribing 
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1. Overview 


1.1. This policy addresses the standard procedures of the Mechanical Licensing 


Collective (“Collective”) on processing royalties for musical works that are 


subject to conflicting claims and disputes over ownership interests. 


1.2. The Collective does not judge or resolve Conflicts or Disputes, or participate 


in the substantive resolution of Conflicts or Disputes.  The Collective 


encourages Claimants to engage in dispute resolution processes, and may 


provide information on outside dispute resolution resources. 


2. Scope of policy 


2.1. This policy applies to Conflicts concerning claims of Ownership to Works or 


Shares, which may include: 


Work overclaims, where Claims to a Work exceed 100% of Shares; 


Share counterclaims, where Claims to a specifically identifiable Share 


exceed the amount of that Share. 


2.2. The MLC will endeavor where appropriate in its discretion to narrow 


Conflicts and Disputes to specifically identified Shares rather than an entire 


Work.  In making this decision, The MLC will consider agreement by the 


relevant Claimants that the Conflict or Dispute concerned only relates to a 


particular Share of a particular Work and not the Work in its entirety.  The 


MLC may adjust the scope of an existing Conflict or Dispute, as well as the 


extent to which any corresponding Royalties are being held in Suspense in 


connection with a given Dispute, to address only the appropriate Shares at 


issue. 


2.3. The MLC may address Conflicts and Disputes over multiple Works or Shares 


together where appropriate, such as at the catalog level. 


2.4. The standard procedures herein are subject to change in The MLC’s 


reasonable discretion in connection with any particular Conflict, including 


based upon an order of any tribunal reviewing a Legal Claim, due to force 


majeure or extenuating circumstances, or for other good cause. 


2.5. This policy and procedures hereunder shall not affect any legal or equitable 


rights or remedies available to any copyright owner or songwriter 


concerning ownership of, and entitlement to royalties for, a musical work. 


3. Definitions 


3.1. Blanket License 







 


 


Any and all blanket licenses administered by The MLC pursuant to 17 


U.S.C. 115 for the use of Works in covered activities thereunder. 


3.2. Claim 


A claim to Ownership of a Work/Share that is registered with the 


Collective. 


3.3. Claimant 


A Member who has a Claim. 


3.4. Conflict 


A situation of conflict between two or more Claims with respect to 


Ownership, including Work overclaims or Share counterclaims.  


3.5. Conflict Procedure 


The procedure described in Section 4 for Conflict notification and 


submission of Substantiating Documentation. 


3.6. Dispute 


A status for a Work/Share in Conflict where respective Royalties are in 


Suspense. 


3.7. Dispute Party 


A Claimant who has submitted Substantiating Documentation of a Claim in 


a Work/Share that is in Dispute or any Claimant involved in a situation 


described in Section 6.3.3. 


3.8. Documentation Period 


Any of the periods set forth herein during which Claimants may submit 


Substantiating Documentation in order to maintain a particular Claim. 


3.9. Existing Claim 


A Work/Share Claim initially registered with The MLC more than 90 


calendar days before the date of the Conflict at issue or initially registered 


with The MLC’s vendor prior to January 1, 2021 and included in The MLC’s 


musical works database based on that existing registration. 


3.10. Interim Suspense 


An interim status where Royalties payable for a Work/Share in Conflict are 


accrued and held by the Collective pending completion of the Conflict 


Procedure. 


3.11. Legal Claim 


A Claim or Conflict that is the subject of a proceeding before a tribunal of 


appropriate jurisdiction, including appropriate courts of law and/or 


arbitration panels. 


3.12. Member 







 


 


A properly registered Member of The MLC. 


3.13. New Claim  


A Work/Share Claim initially registered with The MLC within 90 calendar 


days from the date of the Conflict concerned. 


3.14. Notice 


A Notice that is provided either through The MLC Portal, to the email 


address provided for a Claimant in its Portal account, or as otherwise 


reasonably determined by The MLC to notify a Claimant. 


3.15. Ownership 


The right to receive Royalties from the use of a Work made pursuant to 


the Blanket License.  Ownership may be defined at the Work or Share 


level. 


3.16. Royalties 


Mechanical royalties the Collective has collected pursuant to the Blanket 


License that are ready to be distributed to the owner of a particular 


Work/Share in accordance with The MLC’s distribution policies and 


procedures. 


3.17. Share 


A specified portion of the Royalties payable in connection with the use of 


a Work pursuant to the Blanket License, identified as a percentage of such 


Royalties for any given use of the Work. 


3.18. Substantiated Claim 


A Claim involved in a Conflict for which the Claimant has submitted 


adequate Substantiating Documentation during the Documentation 


Period. 


3.19. Substantiating Documentation 


Documentation identified in Section 5 herein that is adequate to maintain 


a Claim involved in a Conflict. 


3.20. Suspense 


A status describing Royalties that are being accrued and held by the 


Collective pending resolution of a Dispute. 


3.21. Work 


A musical composition, including any accompanying lyrics.  Works can 


include original musical compositions and original arrangements, as well 


as new versions of original musical compositions and arrangements to 


which new copyrightable authorship has been added. 


3.22. Work/Share 







 


 


A Work or Share, as applicable. 


4. Conflict Procedure 


4.1. The MLC may commence a Conflict Procedure upon receipt of any 


information indicating that a Conflict exists.  Any Member may provide 


information to The MLC concerning a Conflict related to a Work/Share for 


which that Member has made a Claim. 


4.2. Upon the commencement of a Conflict Procedure for a Conflict that 


involves one or more Existing Claims and one or more New Claims: 


4.2.1. The MLC will first notify Claimants with New Claims that a Conflict exists.  


Claimants with New Claims will have a Documentation Period of 30 


calendar days from the date of Notice to: (1) update their Claim in the 


Portal and/or (2) submit Substantiating Documentation of their Claim. 


4.2.2. If one or more Claimants with New Claims submits Substantiating 


Documentation within the Documentation Period, The MLC will provide 


Notice to all Claimants with Existing Claims that a Conflict exists and then 


provide all Claimants additional details regarding the Claims in Conflict and 


the contact information for all Conflict Claimants.  Claimants with Existing 


Claims will have 30 calendar days from the date of Notice to: (1) update 


their Claims in the Portal and/or (2) submit Substantiating Documentation 


of their Claims. 


4.3. Upon the commencement of a Conflict Procedure for a Conflict that 


involves only New Claims:  


4.3.1. The MLC will notify all Claimants with Claims related to the Conflict that a 


Conflict exists and then provide those Claimants with additional details 


regarding the Claims in Conflict and the contact information for all 


Claimants.  Claimants will have 30 calendar days from the date of Notice 


to: (1) update their Claim in the Portal and/or (2) submit Substantiating 


Documentation of their Claim. 


5. Substantiating Documentation 


5.1. Substantiating Documentation shall include one or more of the following 


documents: 


5.1.1. Executed Agreements that provide legal support for a Claim (including but 


not limited Publishing Agreements, Co-publishing Agreements, Sub-


publishing Agreements, Administration Agreements, Songwriter 


Agreements, Signed Split Sheets and Letters of Direction) 







 


 


5.1.2. A Notarized Declaration explaining the reasons why other Substantiating 


Documentation cannot be submitted, along with an explanation of any 


relevant Ownership details being asserted and any chain of title for the 


Work/Share concerned. 


5.2. Substantiating Documentation may include additional documentation a Claimant 


believes to be relevant to the Conflict concerned, such as a US copyright 


registration, a confirmed PRO registration or a musicologist report. 


5.3. The MLC does not verify or approve Substantiating Documentation or the merits 


of Claims.   


5.4. The MLC may accept Substantiating Documentation as submitted, and retains 


discretion to reasonably determine if a submission constitutes Substantiating 


Documentation for a Claim. 


5.5. A Claimant that fails to provide Substantiating Documentation within the 


Documentation Period may have their claim rejected by The MLC.  A Claimant 


whose claim is rejected for failure to provide Substantiating Documentation may 


file a new Claim with Substantiating Documentation at a later date. 


6. Suspense and Dispute Status 
6.1. When a Conflict Procedure commences with respect to a Conflict that involves 


only New Claims, The MLC will place Royalties for the Work/Share in Conflict into 


Interim Suspense pending the completion of Conflict Procedure. 


6.2. After a Conflict Procedure commences with respect to a Conflict that involves one 


or more Existing Claims, if The MLC receives Substantiating Documentation from 


any Claimants with New Claims that reflects a Conflict, The MLC will place 


Royalties for the Work/Share in Conflict into Interim Suspense pending the 


completion of Conflict Procedure. 


6.3. Upon completion of a Conflict Procedure, The MLC will adjust the status of the 


Work/Share concerned and the status of any related Royalties that were placed in 


Interim Suspense as follows: 


6.3.1. If the Substantiated Claims exceed 100% of the Work/Share at issue, the 


Work/Share will move into Dispute with Royalties in Suspense;  


6.3.2. If the Substantiated Claims are less than or equal to 100% of the 


Work/Share at issue, the Substantiated Claims will be accepted, the 


related Royalties will be released from Interim Suspense, and the Work 


will be removed from Conflict; 


6.3.3. In a Conflict involving only New Claims, if no Substantiating 


Documentation is received from any Claimant, the status of the 


Work/Share will be changed to be in Dispute, and the corresponding 


Royalties will be placed in Suspense. 







 


 


7. Legal Hold 


7.1. At any time, if The MLC is presented with information that a Legal Claim 


exists with respect to a Work/Share, The MLC will initiate a Legal Hold, 


notify all affected Claimants, and place the corresponding Royalties for the 


Work/Share in Suspense pending resolution of the Legal Claim. 


7.2. Despite the existence of a Legal Hold, The MLC in its discretion may also 


commence a Conflict Procedure as described herein (such as where the 


procedure may assist in narrowing a Conflict to a specifically identified 


Share). 


8. Termination of Suspense and Dispute Status 


8.1. A Work/Share placed in Dispute will remain in Dispute, with Royalties in 


Suspense, until The MLC receives:  (a) written documentation that 


evidences a resolution by all Dispute Parties, or (b) a legal order, legal 


decision, or legal judgment resolving the Conflict or otherwise directing The 


MLC to adjust the status of the Work/Share. 


8.2. The MLC will notify all Dispute Parties of any change in the status of a 


Dispute. 
 





